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PREFACE. 


T he following Papers wcre^ at firft,only defigned for 
private iifc ; as Author (<?) has, for fcvcral 
/earjs lafl: paft, been ietded in a remote part of the kingdom, 
he drought he coujd not employ Ibrfte leillire-hours more 
forviccably to-his Country than in piiblilhing the beft part 

v'f his Notes for the public benefit, a 

• 

The Reader will no dodbt obforve, tliat they confift of ^ 
variety of remarkable Cafes, few of which are to be found 
Ifxtant in other RkPO&TS. 

• * 

• > * 

• The Author can with great afllirance acquaint the 

Reader, that in everything her^ publillied he has given 
j^iift the fcnfe, though nobiChe words, of both the Bar 
?nd the Bei^'ch, 


.(<i) Robert Lucas, Efq. of the hmtr Ttmfk, 


^ 2 


tabte 




T 4 B L E 

OF T H » 

names of the cases. 


•a; 


Coi-poration, the Cafe of, - 
Ahrsihat’again/t Brandon, - • 

■^•Aemooty {Clskvc again^J^ citedy ^ - 
' African Company againfl Mafonj 
Aglionby (Hurtfon againjt), 

Aires (I'he Queen againft)y ^ - - 

^ Albert {G\h{oxi again ft) ^ 

Aldborough (The Queen againft The Boroilgh o 
Alexander againft Syinonds, 

Allen (Darcy againft)y^ ’ - 

•* Altham (Johnfon againji), . - - 

■ Ambailador of Mufeov^^s Cafe, j - ' 
Anonymous (Baftard Children), 

Anonymoi’^ (Cuftom of London) * 

Anonymous (Writ de Exco/n, cap.), 
hlionyta.O'a%, {Habeas Corpus A.€k), 

Anor^ymous (Perpetual Injun£lion), 

As»nymous (Me-tion to take a Bill pro confejfo), 
Ancyymous (Order of Jufticcs), 

Ai>onymous (5f/.^. upon a Recognizance), 
Anonymous (or Goodwin againft Godwin), 

» Anonymous againfl Hereford County, •• 

"■ Anonymous againjl Ormfton, 

Anonymous againft Powell, - • 


Page 

- 56 

- 200 

- 4SS 

- 227 

- 326 
as8. 354 

^ ^ ^9 

f), - ICO 

- 285 

- 106 
JI 92 . 2X0 


- 334 

- 286 

- 398 
Anonymous 


Anonymous againft Sands, Admiralty, - 7 

Anonymous againft Stationers Company, • • 

Archbifhop of York (Cambridge Uii{Verfity - 

Archbilhop of Dublin (Dr. Harrifon • - 


Arne againft Johnfon, 

Arundel againjl Philpot, cUedy 
Algil againft Hunt, - 

Aifievedo againjl Cambridge,. 

Afhton (Smith againft}y citcUy 
Atchcrly againft Vernon and Others, 
Athorpe againft Jones,^ citedy 
Atkin againft Berwick, 

Atkins again/t Waterfon, citedy 
Atwood (Vincent againfi)y 
Aubry againft Forrel'cuc, - • 

Aylwood againjt VV^oollcy, 


# _ 


4 - 


476. 


Pmgt 

79 . 

105 ( 

af 7 

6 S 
ir'x 

47« 

- 439 

. - - 77 

467.471. 477, 475 

. 5x8 

- 35* 

• - *-43* 

•- - 457 

^ - 456 

- ios 

- 285 


B. 

Backhou(& againft Wells, 
ISainard {VlxitX. againft )y * 
Baldwin againft Cliuicli, 

Ball againjl R uniball, - • 

Banbury Corporation, 

Bandy (Player ^ 

Banlilcr againjl Hopfonr, 
Banneaux againjl Plaftead, 
Barker (Blu^idcll againft)^ 
Barnardidon againft ^’oulycr. 
Barns (Thornicraft againft)y * 
Barrow (Jeffry agahjl), 

Bath (ICarl of) againft Sherwin, 
Baux (D’Acth 

Beaumond's Cafe, citedy * 

Bencafth (Stafford 
Bcnfoii ('’I'urtoii againft)y 
Berwick (Atkin agahji)y 
Betts againft Mitchel, 


I 

4 k 


• - 


181 < 

- 39^ 

*• 3*3 

- 38 

- -346 

- 26 

- 12 

- 340 

- 45* 

• 204 

- r4^ 

- . 18 


- 63 
4*2 

- 44S 

- 432 

- 3*5 
Bewdiey 



NAVES C^F THE CASES. 


j^eWdley Corporation, • » 

S 0iihop agalnft Eagle, - * . * 

l^agdln (‘ilte Queen 
Blaidwell (Peyton agdinft), cited^ 

Blundell a^dzV^ 9^ker, * 

Blunt ’(Burgh agair^), . - - 

Borough of Aldborough (The Queen againfi)^ 
Bows (Dr.) Jurat, 

Bradley (The Queen againji)^ 

. Brandon (Abrahat againft)^ - r. - 

Bret againft Ridgen, - “ / ~ 

Brightwell againfi Henley (Parifhes), 

Briftow (Ofway againft - 
Britton (Rench againft ), x," 

Rt^c (Joliffe againft)^ cited^ 

' Broderick (Rider againjl)^ citedt 
'Brohan (Nickfon - <. 

Brown (Stennil againft)^ 

Bj^own againft Ltitton, 

Bucki igham Corporation (The Queen againft)^ 


y Buckley againft Pirk, - - - 

r? Buckley (Liitlebury againft)^ cltedy 
• Bunning (Goldfmith againft)^ cited^ 

Burcleer Parilhi^'rhe King againft 
Burgh agahft -l^lunt, , 

Burlj[ngtoh, Earl of (Lady Clifford againft)^ cited, 
* Burnhain PariO’> (Pawlet againft 
Bury-Pomroi Inhabitajits ('I'hc King againft), 
Butler againji Duncoilib, - ^ 

' Buviere (Forte againft). 


Pagtf 

- 15» 

- aa 
ati. a96 

- 448 

- 4S» 

- 349 

- 100 

- . 440 

- *55 

- 200 

- 370 

- 287 

- 37 

- 327 

13a. 13s 

- 285 

- 109 

- io3 

- 20 
*73- *78 

12 

99 - 400 

- 448 

- 430 

- 349 

- 479 

- 261 

- 279 

- 433 


C. 


r^jnbridge Uiiivtrfity, their Cafe, 

Cambridge Univciiity againft Archbifliop of York 
G^bridge (Affievedo againft), 

Carlton (Leeds againft), • 

Carrington againft Warren, - 

Cartwright againft Cartwright, <• -* 

a 4 


- 125 

► - 207 

- 77 

“ 319 

" 334 

- 3M 
Cartwright 



TABLE of' THE 




Cartwright (Cartwright a^ainft)^ 

Cafe of the Ambadkdor of Mufcovy, 

Cafe of JBcaumond, cited, - 
Cafe of Chauncy, cited, - - • • 

Cafe of the Corporation of Ahingtoft, cited^ 

Cafe of Duchefs of Hainilton {a{ia% Thornhy ogainft 
Fleetwood), 

The.fame upon Error, • 

Cafe of Fa^iington, cited. 

Cafe of }Iarvcy of Comb, 

Cafe of Lord bay nndvStle, 

Cafe of Sir Edward Seymour, 

Cafe of Sir Gilbert Hcathcote, j - 

Cafe of Ta'^^iu Vi cited, - 
Cafe (Tcinpleiiian rpnh'ii'), i 

<rafc of 'Thymi of i'.gham, cit.d. 

Cafe of Travanicn, - 

Cafe of Tyler, cited, - 
Cafe of the Unlvcrllty o^f Cambricige, 

C."tpentcr (Haifcy aled. 


Page 

- 3«4 

4 

- 4tii 

- 39.f 

5® 


•• • » 


- ir 
356- 40 

- 102 

- 334 

- 40 

• - 8 

- 48 

- J04 

- . 24 

- 516 

98 

376 

329 


tElunihcriaiii of Londen (Fa;'akorlcy) Wiltfliirc, 


• •• 

l_ 


Champney aga',»Ji Cliampncy 
Champney (Champney ttgainfi), - ^ 

Chaplain ^oulhgarc, - ^ - .« 

Chaplin (Doiiectt 
Chark'ton (V\ idcirington aguiuft), 

C’hauncy'^ Cafe, ciicd, % - - 

Child ugA'.nf l'iei:'\', 

C'hurch (Baldwin nga'fi/t), 

Cibber («b‘cftcrn-oj:*7.7yi,), 

Clare ogainft Aemo^y, » - • - 

Clayton (Monk ftgoinj*). 

Clerk agahijt I'llwick, - » - 

Clerk Lee, - _ « 

t.l}erk ngciiijt ^'v ;?rd, d rd, - - 

^,Mj.'2'^rd (Lady) i7e/.v///i Ra:l of IlarUngton, cited, 
%'ock {tgdli.jt Cioodfcllow, • - • - 

Corkhum (flick? agai^'t), cited, 

Cole eignluft Hawkii'>, , - « 

Colcrnan (Kempc/’/fvi', - * 

College of Elnlician’? agninjt Ur. Weft, 

Con»|;any of Sr.itiiincis -, - 

Con'.pJiiiy of Stationui;'. Gale, 


- S »2 
•*3 3 

- 383 

- 3*8 
-• 86 

- 39»‘ 
. - 33 ® 

- 323 

- 190 

- 455 
" lid 

- 332 

•- 261 

** ,43 

*•. 479 

■- 

- 33* 

. - W 

- 447 

- 353 

- 104 * 

- 107 
Comp-^ny' 



s. 


'"names dr THE CASE 


Pagt 

Company of Stationers againji Skinner, - - 107 

Company of Stationers againft Wright, - . loy 

.Company'df Stationer^ (Anonymous agahtft)f > 10 ^ 

Cook againft Duchefs’of Hamilton, - - • 367 

Cook againft Paiifoiis, » - - - “ iS 

Cook':knd his Wife (The Queen againft\ - . 63 

Corporation of Abington, their Cafe, citcdy - . 3 ^ 


Corporation of Bewdlcy, - 

Corporation of Buckingham (The Queen againft)^ 
Corporation of Durham (The Queen 
Corporation of Pomfret (The Queen fgait^), 
Cv'Uingham oga’mft Lofts, 

Coventry (Coicntefs Dovifoger) againft Earl of Coventry 


and Lady ^ne Carew,^^-' - - - 463 

Pountefs Dowager of Covi^try againfi Earl of Coventry 
- and Lady Anne Carew, - - ^63 

Crane (Dean ’againft), cltcd'yf'’^' » - • 313 

Crawford (Parks againfi), - « • 3^4 

Crofts (Vavafor againft), - . - 207 

Crook (Parker againft), - " • - 255 

^Crow (Nutton again/i) (AlTumpfit), - - - 170 

Crow (N utton (Writ of Error quafbed), • 283 


iSt 
173. 178 

- 146 

- 107 


D*Aeth againfi Bau^,« 

Daniel (Sadler againjf), 

Darcy againft Alien, 

X>avis (Fuller agaitfl)-, cited, 

-Dean Crane, dud, • 

I>elmc (The Queen againft), 

X>cx\\€i: agaittfl Upton, died, 

,pighton (Xhomlinfon againft), 

Dix^ and liis Wife (The King agahyi), 
jrJ^ucett Chaplin, 

.Doughton (The Queen againfi), 

Porrel (The King againft), 

Pr. Bows againft Jurat, 

■ JB>r. Uarrifon againfi Archbilhop of Dublin, 



- 63 

- 21 

- 106 

- 285 

- 3*3 

- 198 

- 33 
3 *- 7 * 

- 3*8 

- 81 

- 321 

440 

- 68 

Dr. 



Table of^the 


Ut, Weft (Coll^ of Phyftcians againft), • « 3^ j 

Ducheft of Hamilton (Cook Agamjt)^ - - . - 36^ 

Duchefs of Hamilton’s Cafe (aliai Thornby'igaiH/i 
Fleetwood), - - ' - - it| 

The fame upon Error, 3^6.406 

Doke of Hamilton againji Lord Mohun, eiitdp • - 504 

l^ttnuner agminft » •* * - 6y 

I^unfomb {Ji^wiSsx againft)j ^ - - 433 

Dunn (The Queen agaiHfl)^ - • - * 221 

Durham Corporatio?! (The Queen agtunJI), * •^146 



Eagle (Bilhop againji), - . - 7 - 21 

Earl of Bath againft Sherwin (or'Anoftyotcus), - -' i 

Earl of Burlington (Lady Clifford citei, ' - 4^9 

Earl of Coventry and .Lady Anne Carew (Countefs . 

Dowager of Coventry agaitift), - - 463* 

Earle againft Peale, - • • * - 66 

Eaftman (Le-Croy agennjij, • • - 498 

Ehizon (Holroi againft), - . ^ 

Eden (Mills againft), - « ^ • 48/ 

Edward Seymour’s (Sir) Cafe* • - ' - 8 


Edwin (Fowk againft), 

Ellis agairfi Warner, cited, * 
Elwick (Clerk againfi), 

Evans (V/sitd againft), cited, 
Eyles (H*angcr cited. 


- 449 

• - 107, 100 

- . “ - S«3 


fTglXitfon«/«.«/»), - . - - ... 

Falkland (Sir Litton Strode againft Lady), eited, • - 98 
Farrington’s Cafe, cited, » . • . - jpa 

Farrington againft Knightly, - ... 4^2. 

Fazakerley 



NAMES O'F THE CASES 


l^azakerley (Chamberlain of London) agmnji Wiltlhire, 338 
Fielding^Wilfon ogainjt)^ • . • . 426 

Pilkins and his Wife $Eiill - - 481.536 

pinch {}Aoox againjt)’^ cited, - • • . 

Plectwood (Thdfnby - • - 113 

Fleetwood (Thornby againft), (Error), - - 356. 406 

Forcer (Stafford • > « - 31Z 

ForteBuviere, . • • • -‘«1X3 

Fortefcue (Aubry - 205 

Fofter agmnji Mount, ched^ •• 400.443 

Fouiycr (Barnardiilon agai^'), / • . 204 

Fowk a^inft Edwin, - * - - • *56 

Fowler (Sinn^^aiij^), e^d, - - • 442 

Frencham aga^t Pepperha /ow (Parlfhes), <• • - 293 

Fuller again/l IJavis, cited,* • - • • 285 


G* « 

Gale (Stationers Company 
’ Gardiner (Johnfon aj’ai^), 
Gardiner (I'imjbcr againft). 

Gibbon (Pridjaux agn\r^t), cited, 
Gibfon agAnjt Albert, 

Gicr*a^a/»/if Officer, 

Crilbert Heathcote*s (Sir) Cafe, 
Glover (Hacket aya/«^),. 

Glover (Weltalc againjt), 

Godwin (Goodwin againff), 
Goldfmith againft Bunniiig, cited. 
Good (The Queen againjt), cited, 
Gbodfellow (Cock a^a/j^), 
Goodwin againft Godwin, 

Goodwin (Turner a^a//j/?), 
Gotcivagainft Gore, 

♦ Gore (Gore againft), -» 

Grant (Target againft), 

Gjreen (The Queen agairff), 
Grcenhill {’Woodier againjtj, cited, 
Grofvenor againft Stephens, • 


• 107 

- 254 

- 2*4 

- 529 

- *9 

• - 34 

- 48 

- - 142 

• - 166 

* • 16 

- 448 

- 187 

“ 489 

- - 16 

*53* *89. 222 

-r ,’S^ 

- SOI 

- 402 

- - 2^2 

- 528 

> 166 

Gruelthorp 



1:ABL£ Or^THE 


Gtnet^borp Inhabitants (The Queen ageih^t)^ 
Gully (TlierKingtf^<i/«/i), i ^ i 
Gwynn (Jones againft)^ - *.• * 


Pafi 

f#. 
-■ 39 f- 

148. it 4 




- 

- 7 

pT* 23 i 

- 32^ 

- 44t 


t 

Hacket agatfif* Glover, - 

Hadley agninft Styles,' ^ “ “ - 

Hallil'ax againjt Overton (Parifhes), 

Halley aga'mft Carpenter, cited^ • - 
Halfcy (Uphill < 

Hamilton (Duke) agahift Lord MHinn, r/W, A - 
Hamilton (Duchefs) her Cale {alias 'I'hotnby agatnft 
Fleetwood), “ • - • *. *13 

The fame upon F.rror, - - ^ .356. 406 

- 367 

- 28x 

“ 382 

- 438 

- 454 

- 505 

68 

iq6 

- 

* 40 
• - a 8 

“ 2Cl 

- 448 

- aStS, 

- 48 

a 287 

- 334 
3^4 

* 33‘ 

- 504 
481. 536. 

82 


ilamilton (Cook againjl Duchefs of), 

Hammond againft Webb,* « 

Hammond (The King fl^rt V//?), - • , 

Hancock againft Hancock, 

Hancock againft Hancock, 

Hanger«?"«/»_//Lyles, cited^ - - V 

Harrifon (Dr.) agahtft Archbiffiop of^^^jiblin, H.; 
Harrifon a^ahi.t 'I'honiborougn, 

Harvey of Comb’s Calc, - - 

Harvey agahft W i ight, - - _ 

Harvey ('I'liompfon againjt)^ citedf • \ - 

Hawkins (Cble aiainjt)^ - - - 

Hayman and his W,j^e (Larnlcc ogainft)^ citeely - 
Hayfon and Others agamjt Jelfrtys, 

Heathcote*s (^ir Gilbert) Cafe, 

Henley Parilli (Brightweil 

Hereford County (Anonymovs agaif/ftj, 

Heflin a^ain/t-Haikinsy ci/irdy - - « 

(Phillips againft')y citeJy - - 

.Hicks againjl Cockuni, citedy * - ~ - 

Hicks againft Phillips, citedy 
J^ill againft Filkins and his Wife, 

Hill (Silk againft)i - - _ 

Hobibn and his Wife againft Trevor, 


. 'V - 


- S07 

llolroi 



NAMES OF THE CASES, 


l^rcd figainft £bizdn» 

St. Mary Axe (Parlflies), 
Mpptbn (Snifter 

Hornley Inhabitants (The Queen againft)^ 
Horton Parifh againfl ———, 

Hiiet Bainard, • 

Jlulm againft Saunders, - « 

Hunt {AS%ii agatfft)i m 

Hurtfon againft Aglionby, 
jHuSpns (Hcylin againft)^ cited^ ^ •'" 


! 


Pagt 

- a 74 

- 9 

- la 

- so 

- 39® 

- 390 

- 69 

“ 439 

- 3®6 
* 3*4 


I, 

Jlnchley ogalnft Roliinfhn, • - . ^25 

Inhabitants of Bury Pomroi (^The King 4 gaifi^)f - 279 

Inhabitants of Gruclthorp (The Queen againft), - 157 

.Inhabitant^ of Hornfey (The Queen againft), - 50 

inhabitants of Mancheller (The Queen againft), » 220 

Inhabitants of Ware (Cafe of th»}, • -104 

Inhabitants of;’Wcftham (Cafe of the), • <59 


j: 

ff, ' 

Jackfon againft Laveright, » ^ 

^ elFreys (HayIon ati^ Others againft), 

Jeffry againft Barrow, * - ’ - 

' ocar (Weddal againft Manucaptors of), 

\ ohn Tr&vor*s (Sir) Marriage Settlement, • 
Johnfbn againft Altham, - - - 

Johnfon (Arne againft), - ^ 

Johitifon againft Gardiner, 

■-Johnfon 4i^4ri^*Louth> ^ - 

Joliffe agaifft Brode, cited, - 

Jones (Athorpe againft), - • 

^ones againft Gyrynn, - - - 


X 184 
. 280 
18 

- 276 

“ 436 

192. 210 

- Ill 

w v 54 

- 346 
*3®- *3S 

- 33* 
148. 214 

JoircIyi;| 



TABLE 


O F 


THE 


JoflSJyn againji Lacier, 
Joflelyn (Meriyl 
Jurat (Dr. £owa againft). 


* - 147 
- 440 


K. 


( 


V 


Kemp again^ Colema..,. - • 

Kettle a^a/i^Towniend, - • 

Th£ King Ageunft Burcleer Parifh, 

Bury-Pomroi InhAbitants, 
Dixon and his''Yife, 

Dorrel, - ' • 

Gully, . - 

Hammond, ' - ' 

Inhabitants of Bury-Pomroi, 
Larwood, 

Bifhop of Meath and Others, 
Miles, . 

Theod, • . • 

Tomb, - 

Wcfton, • ^ • ’ 

Kingfman Kinfman, » • ' 

Kinfman (Kingfman againjt)^ 

Knightly (Farrington againft\, 

Kitchingham (Sail againft), - • , 

Kirby (Savil and his Wife againji)^ ' i 
Kitfon agai^^i'zg, • ^ , 


447 

Alt 

430 

279 

335 
321 • 
307 

38* 

279 

xoi 

309 

27? 

350 

278 

279 
404 
404 
4^2 

*58 

384 

288 


L. 


Lacier^ (Joflelyn ’ 294.^1^ 

Lady ]\nne Caiew (Cpunte(^s Dowager of* Coventry 


againft Farl of Coventry and), 

I.ady Cliflord agatnji Earl of Burlington, cited^ 
Lady Falkland (Sir Litton Stiode agatnft), cited, 
Lamerton (South-Sidenham flrjrtf/ay}), (ParHhes), 


- 463 

- 479 . 

- 9 g 

- 38^ 

Lanilee 



NAMES OF THE CASES. 


* Lftflolee agaai^ Hayman and his Wife^ •» 

iJangly (Flirkcr - • 145. 

JLanfdown*s (Lord) ^ - 

Lnrwood (The l^ing again/t)^ - - - 

Laubray (Louvicre agait^i\t - 

Laughton (Walter againft)^ * - • 

Lawrence, (St. Mary agair^ St.)^ (Parilhes in Reading), 
Lavcright (Jackfoh againft)^ - - - 

Lee (Clerk agaiHft)^ - - - * - 

Lechmere, Lord (Lewis againft)^ - • - 

Leeds agah^ Carlton, “ • - - 

Lc-Croy'*-^/jz«/.^ Eaftman,^ - • 

Lewis againji^^ox^L Lechinc%r, « - - • 

Lilly (Parker ^ - 

Lingen a^amji Souroy (or Shorer againft Shorcr), 

Littlebyry againft Buckley, 

Litton Strpde (Sir) Lady Falkland, cited^ 

Litton (Brown - 

Lofts (Cottingliam ttgainjij^ . - » 

L>or<l Laiifdcwn's Cafe, « « - 

, Lord Lechmere (Lewis - 

Lord Mohun (Sir Chailes Orby agitin/t^ 473 

Loyd Mohun (Duke of Hamilton 
Lord Say an I oclc*s CallT, . - 
Louth (Johnfon againft), - - - - 

xJ <'*.ivierc agamji Laubray, - - - - 

Lower (Weale againft), cited, - • - 476.478 

Lucas (Willis againft)', • - - - 416 

' Lure againji Reft, - - - , • 3® 

Lycailel (The Queen etgainjl)<, ^ * - i8y 


39 

99 


Pag* 

448 

209 

96 

201 

*53 

>3 

.84 

262' 

50 g 

3*9 

503 

10a 

5*8 

400 

98 

20 

27a 

96 

503 

478 

504- 

40 

346 

36 


M. 

« 

?faidftone (Shepp^erd againft), 

Mancheftcr Inhabitants (The Queen againji), 
lyianners againji Pern, - - 

Manucaptors of Jocar againft), 

Mafon (African Company againft), 

|Vlarks againft Mar^s, 


- *44 

* 220 
. 156 

- 276 

- 227 

- 4*9 
Maik 4 



TABLE OF THE 


Marks (Marks.- 

Mary (St.) againfl St. Lawrence (Parches in Reading), 
Matthews {Tvylot againft)y - • - 

Matthews (The Queen againft)^ 


Pag* 

419 

»3 
325 
26 


I- 




M^yor of Portfmouth (The Queen againft Whitchorn), 64. 
Meatli and Others (The King agait^t Bifhop of), 

Merry 1 againft Joflclyn, • 

Miles (The King agaiftft)^ ’ 

Miles <r|'<i/;j^Williapos, 

Mills againft Eden, - 

Mitchel (Betts againftJ, 

Mitchell againft Reynolds, - » - 

Mohun (Duke of Hamilton agai^ Lord), jf 
Mohun (Sir Charles Orby Lord), * 

Molineaux againft Molincaux, 

Molineaux (Molincaux agaiaft^^ - - • 

Monk againft Clayton, - ' • 

tAoox'againft Finch, - - - 

Morgan ('I'he Queen agVtnft), 

Mount (Fofter againft), - - - 

Mufeot (The (^ecn againft)^ 

Mufeovy’s (Anibalfador of) Cafe, 

Mellon .i^/«V//?Yatcman, 




- 308 

- 147 

- 

160. 243 

■ - 487 

y- 3*5 
(^85* *3Q 

- S«54 

473- 478 

• • 

- 99 
r. 99 

. - no 

- 327 

- ya 

400. 443 

- 192 

' ■ 4 

228. 3CO 
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TRINITY TERM, 

The Eighth of Queen Anne, 

I N 

The Year 

1710, 

I N 

The Court of Chancery. 

Will Jam, Lord Cowtkh, Chancellor, 
Sir John Trevor, Knt. Majler of the Rolls, 



* Earl of Bath a finfl Sherwip. 


Cafe 1. 


T he CASE before the Court was thus: A vexatious perfi?n The court of 
having tried his right in an eje.^tnuut at Ltw five li.-vcral ■f’ci-r/ may 
times, the court of chancery was movef’ for a perpetual 
injunStion to ftop all further proceedings at law (</;. ‘fiftnlu at* baa 


CowPER, Lord Chancellor^ was of opinion that •' could not be 
granted. 7'he jurifditSiaii of the cojrt of cha.icery is generally di- 1,’'’'^'’^^” * 
yided into three parts •, fraud, truft, and accident. It is pL.in that the . j 
Court has not a power to do wh.at is defired in vi’ tiie of tlie two firft 
br^ches of its jurifdiftion ; nor can it, I think, under the lafi ; 
for by accident is meant when a cafe is diftiniiuiriied from others ^ Eq, Ab. 
J71. 243. S. C. J, Bro. P. C. 266. S. C. 4. Viutr, 42r’. S. C. 14. Viiitr, 431. Gilb. Rep. 
Jq. ^ Salk. 255. Stra. 554.681. 1152. z. Ul. Rep. 17-4. 


(<i) The <^gle queftion on all thefe 
<ive trials at bar was, Wlitihcr Cinf.ijihtr 
Duif rf ^hemurU was or was net the 
lawful fon and heir of Ciarge Duke if 
hemarlt ? Notwitliflandiiig the uniform 
ewnt of thefe five trials in favoi.r of 
Duke Chr'tflcpberj other declarations in 
e}e£bnent were delivered; wiiercui>on this 
bill was exhibited in cluuicery, praying 

VOL. X. 


that all qucflions toticlimi; the Ic-ritimacy 
of Duke la’ c; iic-. i ivng In , ht irtj 

the foil .v.id heir o! iW- Gioiri, in t be 
quieted .tnJ cxtir'ui.flicil, ..nd to Hut end 
that .1 pn-pttual iri‘i>y:ijr ini"iil he .'iward. 
ed, to fi.iy all furtiiei p: <'0< edinc.s at l.iw 
uimn the f.ild pi.tinHcd title, 6rc. H. C. 
I. Blown, P. C. 268. 




B 
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A* tor Bath 

agaiKjl 

Sherwin. 
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of the like nature by imufual circumflances. For the court of 
chancery cannot controul the maxims of the common law, becaufe 
of general inconvi niencies; but only when the ubfcrvationuf a rul^ 
is uttmuiecl with fome unufual and particular circumfhince which 
creates a perfonal and particular inconveihencc. * 'I'his now is 
the cafe bi.fore the Court; for it is a known yiaxim of the com¬ 
mon law, that a man may try his title*as often as be pleafes in an 
ejectment. Now for this Court to determine that one, two, tliree, 
or more nnluccefsfiil trials by ejectment fliall be peremptory, 
quid aliud than to afi’iimc a legiflai!v„ power, and alter the maxims 
of the compion lav/ ? IJutj first, it may b«.-objedted, that this is 
foip.ctinics doi.c; for is not the penally of a bond due by law, 
in cafe t.f non-pa;e.ent of the money upon the day ? and yet this 
Coint decrees not cidy upon extraordinary cafes, where the pay¬ 
ment of ill'- mtiney at ihc time apnointed, by rc^fnn of fome acci¬ 
dent fT mi'-foi tune, is became dihicult, or impolliblc, but eren 
in all cafe.', wlicre the obligor might have complied with the con¬ 
dition, that the pciicslty is not feefeited. Ilut to thp. it may be 
ai'fwered, that tlie C\'urt in this condudl is furc of doing juftice 
wiih an iineiring hand, and in all events; for the Court never favoS 
the (-hligor from the penalty i.f the bond, befory he has matic a 
full latisi'.’dlioii to the obligee, both in rcfpcdl: to the principal, 
iiucrell, and cods. Kut»now fli«iiild the Court decree, that two, 
tlirce, or more unfuccefsful trials by cjedlincnt fnall be peremp¬ 
tory, the Court would be very fai from doing jui'lic’e in all events ; 
for prf.ecLdings at ec.-mmon law are tied up to very itrlet rules, 
and a iii.ui v\lu> hasaverv^ood tile, may be cad through fome dip 
in llie proceeding, t r a lean may have better evidence at one time 
than aiiotl'.cr. J-Jeil i- s, as < f^cn as iiie plaintiff lofcs in an tjeJf- 
ir.eM, t!:c Court gives colls, \\liich is by law intended as a rc- 
ccmpcncc; anil though where fies au* liberally given, it does not 
ncarci me up to it, yet if tilings were me.nageil more frugally, it 
wc.uld coiae much nearer.—* Sfi om.ly, It rr.av be objected, 
that where,the court of ch:»n< ',ry directs two tiials by ejectment, 
and ilu'rplaiiuiff is cad in both, this is peremptory ; and what dif- 
fcicnce- is there between tri.tis at common law by ejectment dircdl- 
cd out of chancerV, and thofo not diieeltii? But where trials are 
diiccleJ by lliis Lcairt, the Court has a p-revions knowledge of 
the *. V i.h iicc, and fo the Court can the better judge. * Certainly it 
docs not f 'll.-.w, tiiat becaule in trials relating to caufes brigii'ally 
belojuriiij^i to tS'..- lurii'dietion of this C'oiiit, and w^iich arediredtod 


to be tu..d at law by t* .s Court, the Court in ihefe cafes 
deti.rmines how' many umIs Iball be peremptory', therefore 
lliis Court may greiit a pcipeti.al injumJlion to proceedings at 
law, in matters triable at law'ami not in equity, and that only for 
doing what the hwv allows. But after all, the very ground of this 
objccti'.ii fads ; for even in cafes of ejeilmcnts diredied by this 
Court, tv/o unfucrelVlul trials are not fo peremptory, but that upon 
cot'd ci'.ufe aiu tner maybe granted, which ftrengthens the reafon 
pf the common law’,—ViJiKDLV, It may be fa;J, that boni ej^ 
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judicis mnprarc But this maxim is not to be uiulciflooJ a? Ea*i.okT?at» 
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that a Judge in equity fhouId .dtor the mexiir.sot' tr.c common law, 
Vor this would be to atlunic a power paramount to the law. 'I'lie 
iitinoft that can bo me^nfby this iravim, if it h\s ar.y iiicat.ing 
in it, is, that this Court, pruvid. d it hastiielaw to j'lllny it, thouUl 
fomctimesui'urp up?>!i the jinii.’/.ctiun td tlu-coui'.siulaw' ( 7 ). it this 
Court (hould extcjul its jnrifdiolion in thi.. iv.int., ii:.)i;.>ht by parity 
of reafon extend it in other pcint'^', 7-/s. di :oi . i./.o j..iw oIkii Jif- 
trefll'S fhall bctak.cn. A coiiaiciJ wair.mty ’.v u c-a fainly one 
of the harfhell and niofl criu 1 oointsVf tltc coi.iiik ii l.iw, bccaufe 
there was not lo much as an iiitcndcd rccon'.;v. Ci, \?t 1 il'* not 
f;nd that this Court ever gave relief in it. It 1 it d be. ii iiu lined 
to enlarge the juril'divtioii t»f the Court, I think it would b. ex¬ 
tremely dillicult to fix any llanding rule in ihli. cafe (/■). 


(a'' See I,Pid ojnni> n of, 

t!ic oicjnaig of tUi» ui.ixuii, 'j. ituir. 
-,oi. ^ 

*(/■') liii- bill prayVi’ iJit- ji'Tpi'tualir- 
juiiiit.cn '.v<is <iiliiiitr(ct, S. C. 

I’m t i.tin. 261. J>. C. 4. ViiurAbr. 

42(1. B-'t!' - f il'l.'ifl'jjJiti.lli d fmni tl).i 
ii.LiLi'lu <1.1 Hill‘-t 01 i.oKi’ii. and 


h'g.ti’ifl 

tillfcMUIN. 


aflM' t'ooi'fil It wts OKortrit 

ai.v! A1-11'I't'l.if till rl d.i- 

ni.h''iiii inii-pliit'Ld ot ihoii!'.* ht icviiti.il, 
aiid tli.it tti( ii.iiii .<1 il.HiLiiy 111 iidd 

tL>ltl.\vit!i Him ’.4 jiri 1 ... 1 / i- II i/r t ii It.iy 
tilt ; iiif. il jt i t. j. Hioon 

C'.d. ■ 
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TRir^IXY TERM 

The Eighth of Queen Anne, 

I N. 

The Queen’s Bench, 



Sir John Holt, KhL Chief ftijiice, 

* /S/r\[ohn Powell, Knt. 

Sir Lyith'ton Powys, Knf, . ‘jufiiccs* 

Sir ITcnrv Gould, Knt. 

• . » j 

. Sir James Mount’gne, Kr,t. Jltiorncy Gcrcrnf. 
S;r Sur^on llarcoiirt, Knt, So!id tor Cchf^rai, 



The Cafe of Andrew Ancmonowiiz Martucof, Ambaf- Cafe 2 , 
* lador of Mukxn v. 


T rip' (M!F.ST1()N V.V,?, "Wilw-thcr an AMP-''''AD0R could Ty the l:-\v of 

bv 1.HV bu a.i'jlLd For debt. neither 

' • ? iiir.Df ludor, 

1? T A -T At 1 / * r" I*. 1 ji-y of liis 

biR JAMFS .M' ”VTAc;ur, jtLlimcy licncra', iJc canr.ot. 

If tbi piiviloges of an aivii''Ifador ma»'by b\v he biokcii in cjn be profc- 

upon and invaded f’.r t. '• prrferv.itifAi of th'' pio]>urty of a ior any 

private fubjtct, princes will he caiitiniis of leiidii.g air.bafi.i- 

dors tolls jours nuiit t";]v’Ct the li!-:v: trcaimcnt j that*"l;!nird(m 

be prevailed with to take that characlt-r iinon them. Should sn vUim.n i,c 19 

amb.-iT'idor he fi;.'.'!''to tiie relFniints of the law of the land to fmt to uftde, 

whiclf fie >1“=, howjrafy would it be, upon an emergency, to t:.!:c pcfftpctjif bit. 

off his attendance upon his n.allei’s huiincfs ? Does the l.;\v of E. c. o. f. o. 


9. f. 9. 


upon 


crime of a tmnfceiiuant irUii", the km* a quo, non ajci,,//:, iv.ufl *; «*-a 55 , 

P - a 3 ^ ..-.i. J '-’i 797. 

" I'-**''''!.-.!/, ita. 




rK* CA^t Of 
ANbRKw Ar¬ 
te MON owiT* 
MATTUJpOf, 

AMUM^Anox 
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Trinity Term, 8. Queen Anne, In B. R. ^ 

punith him. Lord Coke fays, legatos vlolarl contra jus gentium •, 
nor does he add) as certainly he would, had he thought fo, that 
though this be fo in the civil law, it is not fo in ours. > * An am- 
bafl'ador docs by fiction of law reprefent*tl}c perfon of his mailer; 
Tbits Coke, upon the ttatute 25. Edw. 3. c. 2. affirms, that it 
is liigh treafnn at the common law to kill an ambalTador. Now 
certaihly noboily will fay theC/.ar himfelf might have been ar- 
refted. .I'hc fame tidtion of law that makes him reprcfjitt the 
perfon of his malUr, makes him cxtraf arochia!^ and quafi in the 
domiiHOiis of liis mailer. TlTe ill treatment of ambafladors is a 
, thilijgjtJf ditiigennis confi-qiscncc, for it may invtilvc tiic nation in 
RifXl, and it Would be very inconvenient that tliis ihould be in 
"tne power of any private pel fun vvhiilfocver. 

Contra, It svas faidj If this be fo, a fubjcdl^may be left with¬ 
out i vniedy for the recoveiy of his debt, which would be a defedl 
in la'.v. Jullict* ought ;.lvi:iys to be recipiocal, butan ambaffiidor 
may arretl, ergOy (iV. It i-; a maxim in law, that tjfse roy^l pre¬ 
rogative does no wrong, and lhali the prerogative of^namballador 
furmount that of the crown ? Such a law asthis’wouM be a nul¬ 
lity, becaufe contrary to mac/na charta, cap.,29.. vea- 
dt'miis-i iihia iir-gtild/fius, aut dijfh emus juflitum^ vci redtm. An 
amballador by iiU eontradi leiiounces his privilege as far as to fub- 
jeet himfelf to the laws in foict in that country where tile conlr.idl 
was made (r/). 


Till- ptrfcni. wlio wire rc/r.cvintil 
ill till!! .'itrifl wilt' i\.i>iiiiuil biloic the 
u'lir.cil, ar.d livintiin vtiiL’ coin- 
in/itii! to praun; iiu.M nf wluini wm pre 
(voitiil hy inloitiiaiioii in tin- come ot' 
tjiitin's bif.chattlif I'nit ol tin’ A’tcjin-y 
C'.fnt.!.ii, unci .It thi'.r tn.il Infon- \uicl 
I'hiil Jiifliti- Holt, wtre convfttd of 
//. i -hy tl.t juiy ; ictiving tli«. nutf- 
tic 11 i.l 1..W, lnAV I'.ir till'll* wen cri- 
ri.i’.il, tu ki Jiittiw.'.nli aii;uidl .fi :i tia; 
J'.irii^i's; wh.th qiiiHion wa& i'lmi lU-- 
tuiiiiiuil, 1. Hl.Com. 1155. Ikyvt’a.tn- 
nahuf(.tin'iii Aian. Uutiui'atnf) tlivila- 
j'.iiiuisult! L'lk^rei iiniiiiiiUi...wlu<iiiuilc it 
4tLCiiiiniiiM'atift,ai V.cU i-iti' ipp^al’. tjie 
C/.t", all tl’f pr(Atiil:nit». :ii;A:nll 

tin-i'.inl .tnihafl'.idor ari-, by 7. .*.*/. c. la. 
flt-iJatid vo:d, und it is iiiLCtid, "• ilm 
.Ji writ., .u'ld jaurifristli.it lh.tll,it .>iiy 
*' tiiiic jk‘:ii londs be lut'd lo'tli 01 j<’( ft*. 
“ cf.tid, v.liii.by the pcilrn ain- 
l;.iilj<!<;t or ot!i( t public iniiiiAcr i f any 
o turi’ij!npiiiKi'01 ItaU'i authorized and 
*' rccovi'da!) luJi by lierinajcAy, i-rtlie 
'■ doiiicilic 01 duiiiiAic fciv.ini ol' any 
*• fuch .mibjir.idi'r or i thcr jnibhc irtlnil- 
trr, mty bt- -ircAcd or iiiipriloncd, or 
** iiisorihi'iipcKKlscTchaitilsmitybedif. 
*' ti«.i;td, fwued, 01 auaclicd, lhali be 


“ dicmrd null and void ; but it Is pro- 
“ vided, th.itnoincicli.ir.t 01 i.rhtT ti-adir 
“ \vli.nfotv.r, wiWuit tilf St'itntcs of 
“ II iitki upts, wl'u fhall put hin.lilf into 
“ tht fervice offuoli ainbafTador, &c. lhali 
“ liavc any iiianncr ot hentfit by this ad; 

andairothatnopi;f('nA).d] hipicmd- 
“ I'd .igaiiiA for huv,ng arrtffi-d tin ftr. 

Vfiiit utany atriL>afladi'r,.&c. unlefs the 
“ nann offuch rt-rv.'ii't be fiili regilUrrd 
“ in tin ficrvtary ot flatc'k ottitc ; and 
** tranfiiiittcd by fuch ficritary to the 
** fttci ill'of £•'.*.</»«, who lhali hang 

** up tin- fame in fonie public place in 
** thi-ir oi1'.ccs, wheteiq all pdfonsniay 
iiloit and take cojrii'S thi'ii'pf, without 
“ fee or reward.”—For judicialdcclfiors 
on tiiis liatute Re Baibuit's Cafe, Cafes 
T. T. aSi. 'I'llquct V, Bath, 3. Burr. 
1748. Si.tcomb V. Boviincy, a* Wilf. jio. 
IliAtl.fnld V. Chilton, 4. Burr. aoif. 
i’oitiir V. Croaa, i. Black. Rep. 48. 
Wcdn’.ore v. Alvart-s, Stra. 797. hd. 
Ray. 1594. C.iTolina’s Cafe, a. WUf 78, 
IfoliMt* V Gcrelcn, Annaliy’s Rep, a. 
Malterti v. Mat.by, i. Burr. 4c i. Lock- 
wood V. Co;%ame, 3. Burr. 1676. 
Hopkins V. De Roebuck, 3. Term 
Rep. 79. 
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John Powell, •Knt. 1 
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[6] 


AMoyyiiioiis. 

'{ A RKTURN to A hill -ih it apocar’ilj that lathe 

c'-.v of LonJoii i.i'Te is :i ri#ii.».n, tint if a ffni ti?rv;7 i-x- 
ercife a frvaie in whit'll li- r luiibantl i!t>fS at .ill ronccni 
hinidif (intrnjnittei <* , r-l- may I'r fued as ay. .v,vy;/r, foi dobls 
court atUod itt ilu- ciiiivun^ on of lint tniclc; aii'’. 'f (Jic has not 
goods that are not hei liuio j};.,-uiuti Ijt- impriieneii imtil fhc 
pay them y rilicl TtS <he m..y be bi ‘d, (<> ilie imv bie as.i /Jc h;* 
debts owing her, in her v.ay ct tr.'.J,.*, and within tiu- city, bl.e 
htis u fjiecisl a-.d il-parate in:crcll in iha prol'.c of Iicr iiade, or die 
it word an unrcaruiKibic cu!to.n 

^ “ r,d'e.i i*rd Fniii” 

{of Ibut it Is dccitU'c], tJut a f n'ii;- ir.t'ii ppi hr CL-i-i! uvJr.'in.i'iptr, CaiidtU 
verf cannot fue Witlioiit 'ut l.ulbar..! ... -n. VnUiH, 4. 'i'oiiii joi 

a Cole trader, by the ..011001 ui' L-.,u-..i, 


Hy '',5 cuf^cm 

Ci L . a f.nt* 
covi.ii m ly carry 

untradcasa/ma 
j-l. ; and may 
i'uc :»r<: be filed 
wal.curhtrhuf- 
Umd. 

C«o. Cir. 68. 

% fhrr. 1784. 
j. :;i Rc|). 570, 
2. Ci«ji D*5, 

I ’ • ' 
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I 


* Hadley Styles. 

N A wniT OF icRSoR Upon a ju.ig!T!cnt in the court of com¬ 
mon plo;:s, the crjor inihleil upon w'as this; 

An atT^ioii of debt was brou^Jit, and tlic jury C •■iid for the 
.plaiiitiiras to j\irt, and for the detendar.t as to the reiU " 

IT WAS ORJFCTF.D that this verdict was naught, becaufe a 
dbbt is an ciiiue tiling ; aoJ ujK n a the jury cannot fever ; 

and’fhould a •man bring an ac.ion cf debt for eighty pounds, and 
declare for kfs, this would bi* a variance between the wnt and the 
count, unlefs he^iliewed iiow the reft was fatisfied. 

This JTHE Court agreed to: 

But yet THE Court were of opinion, that if the p-irty broiigli^ 
an adtion tor the whole debt, and a part of it was paid, the jury 
roight, upon a /::/ dehsty fever, as in cafe of rent. 

Adjournatur. 


•[7l 

Cafe 4. 

In debt on bond 
for 300!. and vJt 
dcltt pleaded, a 
verdict of ml dt- 
f'ft for accL and 
(i'-kt tor luoL is 
goed. 

S. C. 2. Salk. 
664.. 

Moor, 957. 

1 . RcU. Re^ 

as?* 


P.ASTKR. 
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j -y-- 

I Jufices, 


Sit* SiiTfJon Hareourt, Knt, Attorney General, 
Si\' Robert Raymond, Knt, Solicitor General, 


• * Sir Edward Sj.’ymour*s Cafe. 

I N, A TRIAL OF FjKCTMi-.N 1* bctwccn Sir Edward Seymour 
and his mothcr-in-law, the Cijurt allowed the contents of a 
^ deed to be given in evidence, by wifiielfcs; nay witnefles who 
put the contents of the deed in writing upon memory, four or five 
clays after reading the deed. . 

The Court feemed of opinio*, that in cafe a deed was loft by 
fome inevitable accident, that there it might be proved by a copy. 
But in cafe there was no ropy, the ct'iueiits of it could net be 
proved froiti the memory of thofe that kjiew the deedi and though 
it were hard for a man that had no copy, to Ide the beneftt of his 
deed, yet the inconveniencies cf admitting that fort cf evidence 

would be greater. 

• • 

But here the opMon of the Court was founded upon a parti> 
cular reafon, for the deed by which the plaintift' was to prove his 
title w.'is not loft, but proved to be in the hands cf the defendant} 
fo that in this cafe (he danger of allowing this fort of evidence was 
none at all j for if the ddenilant was wronged by the parol evi¬ 
dence, it was in his power to let ail right by producing the deed. 

» 

TRINTTY 


*[ 8 ] 
Caie 5. 

The piaindiT Ift 
ejectment may 
give parol avi- 

denceoftlwcoo^. 
tents of a dead 
in tlie hands of 
the defendant 
alter notice and 
lefufai to pro-, 
duce it. 

Bull. N. P. a94. 
4. Burr. 24$8. 

2. Tans Rep. 
aoi. 
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Th^ Ninth of Qu^ Atm0, 
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The Queen’s Bench, 


Sir Thomas Parker, Knf. Chief Jufice, 
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* Parifli of Honiton againfi St. Mary Axe. 

# 

J is fent from the parlfli of 11. to the parifh of C, with a 
fjLi certificate, (ubferibed by the churchwardens of H. and 
two juiiices of the peace ; Vhereby at the time of his re- 
in9(ral he is acknowledged ^ fettled inhabitant of thj pariih of H, 
yi. grows chargeable to the parlfli of C. who by virtme of that cer¬ 
tificate fend him back to H. * 


•[9I 

Cafe 6. 

A certificatv 
only concKidit' 
the parifli gnabt 
ing it, agaiaft^l 
the paiUb Ifl, 
which it is 
granted. 


The queftion was. Whether this certificate of the parifli of H. ’ ^ ’ *’ 
•fhall not be a conclufion or an eftoppel to the pariih of H. from s. c. s. Se^ 
laying that his lafl fettlement was at fome other pariih i not only Ca£ 8. 
with re^£i: to C. for of that there was no doubt, but with rc- 
lpc£l to any other pariih wbatfoever. 


Thqreafons urged why this certificate fiiould be an eftoppel only 
withVelpedt to the pariih of C. were, 


First, and efpecially, A cafe of two parifhes in the town of 
Nortbamptony in the fecond year of ^ueen Anne (a), where, upon 
pn order removed by certki art into the court of king’s bench, thii 
very queftion was fo determined. 

ifi) a. Salk. 53^ 


* ^XCONDIVy 



^ Trinity Term, 9. Queen Anne, In B. R. 

* Secondly, Upon ruppofition that this certificate 
^bem^>an eftoppel from finding out any fettlemcnt wl^^oever, 
i^ill mke churchwardens very cautieus of putting^eir hands 
to fuch certificate^ which will in a gresft nacafurc prevent the be¬ 
nefit of the ftattttc S. & Will. c. 30. , 

Thirdly, It is not rMfonable that the indemnification (bould 
extend farther than the damnification ; if therefore the parifh of 
C. the only parifh damnified, be indemnified, this is enough. 

Fourthly, No injury is done,f;oany one by this interpreta¬ 
tion of the a€l, for if the tnird partfii to whom he is fent, can fhew 
that he had not his lafi: fcttlcment there, then all things are in Jlatu 
quo j but if the truth is, that he was really fettled there, then that 
parifh ought to provide for him. But taking the law to be the 
other way, vi%. that according to the meaning of the a£f, the cer¬ 
tificate is a conclufion from finding any fettlemcnt in anyjparifli 
whatever, the parifh granting it may be obliged to mainiuin ntm in 
their own wrong. 

Fifthly, It is not fit that it fhould be in the power of church- * 
wardens to prejudice the parifh in matter of property. 

Sixthly, The fiatutc mentions the two parifhes only. 

t 

T HE ARGUMENTS for the other file of the queftion were : 

FiasT, Expedient, or not expedient, is no good argument 
againfl the exprefs letter of a law. 

Secondly, The parliament never fuppofed, that the church- 
wardensand jufticesot the peace would certify a falfhood; and there¬ 
fore the a£l fays, “ that the certificate fhall oblige the parifh that gives 
“ it, to receive and provide for, &c. when he becomes chargeable j” 
but according to tins conllru^ion the parifh is not obliged, &c. 

T HIRDL Y, As to what was (kid, that this would make people cau¬ 
tious of granting certificates, it may be anfwcrcd, that the eafing the' 
parifli for a time, and it may be for ever, will be motive enough. 

•^11] * Fourthly, The ftatutc of the 3. JP'Ul. & Alary, c. 12. fays,^ 

“ that the paying of taxes fhall make a fettlemcnt j” if therefore he 
pay taxes at C. and by virtue of this certificate is fcnif back to if. 
the third parifh to which by this confirudlion he muff be fent, 
will lofe an advantage that the law gives it. Befirjes, what fhall 
hinder the third parifh from fending him back to C. and ib by con- 
fequence the end of the a£f, which was uioft t^rtainly the Tnclem- 
nincation of C. will be fruftrated. 

F ifthly. There is no doubt but it is in the power of cburch- 
^rdeus to damage the parifh, and that in matter of property too, as 
by taxing an indigent perfon,androconrequenilymakingafettiement. 
According to this conflruction the inconvenience is little or none, 
for it is but to take care to certify truth. But according to the 

other 



emmwjt 
gy. Makv 
AEi. 



■Y 

^i^igrconftniftion all Yinll be fet a-floot again, and poor p 
hwItllRd oppcefled by being fent for ever from pai 
parifh. ^ 


The. Court were alearly of this opinion, but took time to con- 
ftder of the Northamptonprecedtnt (<i) j but afterwards, ut audivif 
hdld the certificate*an eftoppel upon Honiton againft the whole 
world [b). 


w 

PASiaa *1^ 


- 



(tf) Thecarcof AUSainti«. St. GUea, r«rfpe£t to that parifli to which it ia 

I. Salk. 530. pi. 16. gnnudt though it is ftimafmtwiivaao 

(i) S. C. I. Sein CafisSi 8. and S. C. as to others, Rex v. l^bbenham, 4. 

I. Salk. 535. accordamt. But the autho- Term Rep 251. a Conft’s P. L. 730. 

rity of this cafe is denied, and It » now pi. 647 See alfo Rex v. New Winder, 

detcinuoed that aceitificate is unly»ir< i. Stia 186. and Rexv. Fttham, Burr, 

ilnpvt upon the paiilh griinting it, with S. C. 154, 
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j. 


* Buckley againjt Pirk. 

TF AN kJcECtiToR take poflcfllon ol^ihc term of tBe tcftator,an(l 
y aftion is brought againft him in tlie rlebet an ! detinet for 
. iS- 'rent or ;ion'repairs, it is«abruril for him to plead “ no assets 
** ultra*' what will fatisfy fuch and fuch judgments,‘be^aufe in 
^bch a cafe, the furplus of the prolits, rent, and repairs deducted, 
^allthatis aftets, and liable to thejifdgmcnts ? and therefore the 
iieft of the profits arc fo appropriated to the payment of rent and 
repairs, as no; to be exhaulied by debts. 

3x7. 


[ 1*1 


Cafe 7 * . 
An executor 
cannot plead 
pltne adneniftra^ 
vir to an aftion 
for rent or non* 
repair, on the 
covenant of the 
teftator. 

S. C. I. Sallr. 
x.Wilf. . 


Baniiier aj^ainft Hopton. Caie 8. 

• iF 

r ' WAS AGtiEEn, in a motion for a prohibition in this cafe, that Spiritual unut 
though a prefeription, as whether a whole pai iih or a feledl veftry jnf<f<Lihoi\ 
liquid chufe churchwardens, bu a matter triable at common law 
yet fentence is to be given in Uic fpiritual court ac> 
corJl^ to their verdidt; and* therefore though this be a matter 
triable at common law, .yet if the party fubmit to a trial in the fpi- ^ 
ritual coutt, by not demanding a prt^bitioHi it will be too late alter ' * 

ftntence to move for one. 

VoL. X. 


C 


* Forte 




>«« 
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Forte aiainft Buviere. 1. 

'T'HE major j^rt of the panfli» ^aiTemBled in veftr^, tatdl 
^ panfh for Duilding of a OAi.LERyt*M^ pa^fhioncr tbn timeti 
the value of an ancient rate. One parifhitmar refufed paymeift^ 
and was fued lu the fpintual court, whereupon he prayed a pjrtMU- 
bition. 

First#. Becaufe a parifh cannot be taxed for building A < 
GALLERY, which was nekber ufeful nor ornamental to a 
church. ' « 


4U RatL Ate. 

Mod. art. 
Burr 1689. 
'l. ^eff 


The Court wrft of opinion, that although before the Refor¬ 
mation few churehes had any pews in them, yet as they have been 
fince thought needftary, and the parifli is chargeable with them, 
if there are not ptwa iufiicient in the boefy ot the church, the 
parilh may be charged with the 'building of galleries; hut that 
the churchwaidcns are not punishable ( 6 t negteSbing to ere< 5 l mem, , 
as they a.c for nut repairing the bells. ' 


Owrchwaidcns* Sfcondi y, 'I be oldnefs of the rate. But the caies produced 
noymateanm to nutntam the prohibition on this head, did not come up to it } 
being granted in cafes wheie the rate was to continue always 
lowamutmakb there was a new rate .rodelted by the old j* and 

a Aaadiiig rate, if tch times tlie value of the old rate had been put into c”* in- . 

tire (urn, it would have been plain; beftdes, there is no need for 
tile paridi to dep rt tiom an old late, until it grow unequal. 


The Coui* 1 W's of opinion, that churchwardens cannot mhke 
a Aanding lotc pto ummhus tempirihus, or to bind their fuccefibrs* 
becaufe ciicuinllaiiLcs ma) alier, even though it was when made 
an equal rale, lot it ir.iv become unequal: but that •in the 
prclcnt inlbnce it was <i kc'v tatt aireiicd on the model of #8 old 
rate. • ^ 


Cafe lOi Parlftl of St. M^ry of RfMclins; agalnjl St. Lawrence of 

. Reading. , 

Zxcrdling the yofeph Mat lew was fiift an inhabitant of St, Mary^ 

wiirdie, Reading ; afterwards he came into thcparifli of St. Lawrenety 
in the parilh Jl^ading i and during his llaj thcie, was chofea warden far the bo^ 
BvcTu efet^ reugh^ and exertifed that ofhcc as well in that parifli as in fome 
meet withm 3' others : Afterwards he removed to St, Marfs, and there became 
h chargeable. 

^milphcbeDM The queflion was, Whether his refiding in the parifli of SU 



A 


tbraugh the 

whole hereush. — S. C. Foley, tit s c Tcit 310.% S. C 19. Viner, 379. 
Si C. Sett. <e Rcbi. 3. S. C. a. Cor, ata. 


S C. 3. Bum 505. 

Tmb, 







:;mw 

{^<b of St, Zaw4>tcnnR8tdt t^t to " 
"ptti;(uant;t 0 Ae ftatate J. & 4. fit Aiaru 

■ *■''■ -"Yttfr.-. ,•' 


the^pStie iiiuii be k publicit and ann^ Office fos 
^^'**‘‘*1 uhI Aat this was riot an offiw for tho'puiih but foe * ^ 
;!l i neither was he chofen by the parijhj 

. jSkc.OflOLY) That it mud he executed in the parHbi bdt ^i# 

> office^ though it w^ executed in the pat i& of St, Lawnncft 
wds ^xecUtM in other patiflies tbo} and upon this grOund it wtt 
very lately a^udged, that the paymen^'of A fcavtnger*s rnfi'^ be* 
ing a ward rate, was noTettlement witoio.die a 3 \e). . 

Pow£LL) yu/itett was of opihidn$ that tills warn lettlement 
within the aA, an^" that a .man exerciilng an office in a parilh^ 
though in another toO) and ffiougb not chofen by the parith only$ 
might yetlie efteemedprofk^ enough a parochial officer. " 

’ PariCer, Chief yujlice. The words of the ad^ arc aa general 
with refpeCf to Che. payment of taxes, as to the exercife of offices ; 

^^and therefore fince the payment of a fc^vengtr*s rate did not, in 
tiic of' '/m of the Court, becaufea ward rate, amount to a fettla- 
inent,,bya parity of reafop, neftherwlirthe exercife of fuch an 
office. ' 

Powys, yu/iict) was of opinion, that he was a parochial of¬ 
ficer, and mmre} and that therefore he hjpd gained a fcttlcment. 

EyrI^, yuftice. The ilatutc 1. Jae. 1. c. 17*. made notice in writ* 
ing left with the overfeer of the pariih necefiary to a fcttlcment. 

The payment of taxes rind the cxticilmg ot offices, u[K>n the equity 
^efth^taCl,have been adjudged equivalent to a notice in writing {b)i 
*asd<4)m ad of the 3. be 4. TFiii ar.d Merjy c. 11 . feemed to him 
w the corroborating the cquitr.Mc conftrudions upon that 
He Was of opinion tiiat it was a lettlement, and that there 

n 1 *rt*. • • . -t _ — ...w __ 



ilatuti 


was a vaft * difterence, in point of the uotcrietVi between the payi 
ment of a fcavenger’s rate, and cxercifing the office of a fcavengcr} 
for the one might efcape the notice of tne parilh, the other not. 


Parker, Cf^ief yujlice. If the rcafon of the ad be founded 

* tqpon Che notoriety of the fad, Mr. Justice £yke is in the 

* right. But he was of opinion, that the a«!:t went upon this rcafon^ 
viz. chat a perfon chofen to a parocJiial office, or aflefl'ed to a pa¬ 
rochial rpv, was not a perfon likely to become chargeable; and 

-*tills was the rcafon why a iiiring for a year, and a fervice ae- 
I *cdlrdingiy, make a fettlcmenfi. 

(•) Sb Ciln Cripplegate «. St. Mary' (Jt) Cut fee Rex Payne, x. Show. 
NewiagtOD, 19. Vmcr Al>r. 3S6. a. B«nt is. 3. Mod. 947. Rex v. Taibur}*, 
P^L. mS ' but now by 9. Gn. i, c 7. Foley, 1x3. RrX v. Cherefey, 5. Mod. 
^ ,£ 6. ** no )>crfun wiutlbrvcr who Ihidl 454. Rex *. Abbe.'. Eangley, z. Butt. 

' ** be taxed •• the tcavkh^er, and fliall P. L, 1x5. • Stn. £35. eeetrMi. 

, y pa tiief.i..'t-, U14II be deemed to have 
0 feiil^;'i.. i I., rtohm of paying fuUi 
, •* fcave’. jvs'.rdtc." 

C t 


The 



Wimtt* or 


Michaelmas Term, 9 . Qiiccn Anhcjr' 

The next Tcrm, by confcnt of al^ the C«vEt) 
judged afcttlement (a). , 

It hAViLtKet. t*) S 3 <- 

irlLXA9iHO* Cook, Stra. 4TI. PeaU v. 





Bourne, Stra. 94Z. St. Maurice v. St. 
Mary Kal3nd.ir, Kurr. S. C. 27. Rex 
V. Whitchurch, Burr. S. C. 365. Rex 
V. Winttibethani, Burr. S. C.' 520. 


* • JS. 

Rex V. Liverpool, 3. Tenin Rep. >!«•.> 
Rex V. Whitiefta, 4. Term Rep. ,*07.^ 
aiid 2. vd. 01 Mr. Craft's edit, ot' Bote*e-. 
Poor Laws, 2S2 to 310. where, all the' 
c:&3 on this fubjed are coUeAed. , 


Cafe 1 1. 


Cook agaitijl Parfons. 


Dc]icfitions in A T A TRIAL at nifi priuty in Londeny^ cafe was this; It was 
thanciry not xA jjj ([jg coiiclufion of a will, ^Jignedy fraledy and delivered’* 
d^loy'ihc vlh- ® ** andjthen fubfcribctf by three witnefles. 

dity oi a wilL Jt appeared by depofitions in a chancery eaufc, whereof the bill 
EuiL N. I’. 239. and anfwcr were loft, that they lubferibed the will in the prefeQpcT' 
a. Stra. 520. gf teilator, but at three feveral times (a), ■ , 
t. Stia. 101, ^ ■ 

t. Salk. 286. 'rhe verdit^ was for the plaintifF; but a cafe of two points wass 
4 agreed upon for further arguments; 

* Fir ST, Whether, thb'biil and wn'wcT^cing loft, the depofttions 

could be admitted as evidence ? . • » 


Parker, Chief JuJiicey who tried thccaufe, was of opinion, 
that the depofitions fignrd by the witnefl'es, though the oill and 
anfwer were loft, might be allowed as evidence to fupply any point 
where the will was fileiit, but not to contmdidt the will. 

t*«cution cf a The SECOKD POINT was. Whether the figning of three .wft- 
will* nefies, but at three fcvcral times, was a good execution of the will, 

within the ftatute of Fraisds and Perjuries {b) ? 


(«) See S. C. Free. Chan. 1^4. 1. Eq. 
Abr. a8p. *2. £q. .Abr. 371. 761. 

( 3 ) It has been ditvrinlmd that tlie 
witneflfes may luhfcnhr*ttic wdll at diftlnint 
times i hut they niuft fee the tcRator fign 
orhear.h«m acknowledge his fignatuic, 
und the fubfenbing muil be in itis pre- 


• 

fence. Freem. 486. Rrec. Chan. 185. 
2. Clian. Cafes, 109. See alfo, Long* 
ford V. liyre, i. Peer Wms. 740. Carle, 
ton V. Gnihn, i. Buit. 549. Right v. 
Price, Dough 229. CalTon v. Dq^le, 
I. Bro. Caf. Ch. 99. £lUs v. Smith, 
F. Veaey’s Rfj>. II.* * 


HILARY 



HILARY TERM, 


> » 


w 

The Ninth of Queen Anne, 

♦ 

I N 

The Queen’s Bench, 

S/r Thon/.s Parker, Knf. Chief "jujUce, 

Sir John Powell, KnL 

Sir Lyttleton Powys, Knt, . JuJiices, 

^ir Robert Eyre, Knt. 

Sir Simon Harcourt, Knt. Attorney General^ 
.Sir Robert Solid lor General 


was 
rc'lcafc 


*■ Goodwin Godwin. 

T he point in qjicftion was, tv^hethpr an of Jebt 

•founded upon a in the* king’s benen, miglitbe 

brought, pending a writ of error in the f.xcuequer- 
CHaWBER. 

It w'^as ARCrtTED h: favour of the affirmativey th-’.t tb.'* ’•-•jlgmcnt 
iS not fufpendcJ by the writ of error ; bcc.nilL-, ii' it was, a 
Icafc of all demands would not be a rclcafe of a judgment pend- 
iifh a writ of error, which undoubtedly it is. it w’as alfo faid to be 
a received rule in the common pleas, that an action of debt v.’ould 
lie upon a j^idgmenr in the common picas, poiiiling a writ of error 
in the king’s bench i and that by parity tif reafui it ought to do to 
upon a judgment in the Ling’s bench, pending error in the 
ekchcqikc^-chambcr j and all this was loriilie»l by I'cvcral cales. in 

, point {<?). 

» _ 

. Xhe Court. Thcf: aclion' ofdchtp''ndinr:; writs of error v/cre 
never favoured, cither by Loau Hale, or by Holt, ChieJJjt/ticr. 

The point in qucfiioa was given up upon account of the 
4imnber of cafes in point, that debt would Ke pending eiror. 

(.<) See 1. Sitl. 236. Lutw. 6oj. i. I-cv. 155. P.j;n. ice. 1. V.;.f, 'ifi. 

• C 3 IiLcoMa^v, 


•[ >6] 

Calc 7 ttf. 

IM't lii'ii on a 
judgtiK nt in tlie 
kings IkiicIi, 
pcmling a writ^ 
of error in :he 
cxch(.qiiir> 
chamber. 

I. Ix-V <; 2 . 

Cnwp. 

^ Com. Dig. 

« DcU’ CA.': ). 


[‘ 7 ] 



Hilary Term, 9. Queen Anne, Jn B. 

rr- S£coMDi.y, It was faid, that the record was not romcnred fay tibf' 
Sen a jedg- writ of error, but that only a tranfcnpt was fiuit for. * 

w ti • . . « 

henchw But XT WAS sTKONGtY xKsisTsoi* Upon, and the ftatute of 
i the ejaAc^ttar. 2 ^. Bhx, c. 8. relied upon for that pufone, that the very record 
• itfelf was, in point of law, removed by the writ of erior, and that 
^ therefore the declaration was naught, being of a record m 
tht it4g*s whereas it ihould have been upon a record in the 

U mnewed. EXCHaquER-CHAMBER. 

* ^ T<ie Court. It is to be eonfidered, whether, diotfgh in fadi a 

tranfertpt Wis only fent, yet whether m point of law the record 
ftfelt was not removed, ^caufe without it the judgment itfelf could 
not be affirmed or reversed; and alfo whether they could fuppofe 
the record in,two places at oncei^ in the one place to fupport debt, 
in the other error {a). « 

The authorities only kept the Court from rejedir^ thefe 
adUons i and therefore, though they held the wnt of error to 
be no plea in bar, y^t they doubted whether they might not'admlt^ 
is as a plea in abatement. 

Jdjwrnatur, 

Kobiil >0 icht Note, In thefe kind of adtions, Tb* difcourage them, ‘bad 
on« iidymcrt n*ver allowed (h), . 

3 Salk. 55. 

(n) St» yic'rs V. Ilcydcp, Cowp. (£') See, upon this fnlacft, SeOont 
4*3 '' Praitice, 4510 50, 


EASTER 



E A S T -E R TERM, 

The Tenth of Queen Anne, 

IN • 

The Queen’s Bench, 


Sir Thornas Parker* 'Kni, Chief ^ujllce, 

■Sir L}'ttleton Powys, Knt, 

Sir Robert Eyre, Km, 

Sir 'I hoinas Powys, Knt, 

■ Sir Edward Nr.nhcy, Kref*. Attorney General, 
*' (SYr'RtJbert Raymoiul, Knt, Solicitor General, 



I 


^'hcju^y 
'&c. did defcctid. 


•[*8] 

* JefiTiy (t'ralrft Barrow. Cafe 13, 

was ail aitum of di-bt ujxjj bond, br<)tJu,bt againft the In debt aftunft. 

heiri"’ and, upon “ rin'.s pr-- uili.ent" plcafU\:, the plaintift*heir, if tb« 

replied, that he had I:lnd^, &c. itifiicienr to dilchargc, &c. ple»«l . 

iry find fi'V the plaintifi; viz. that fufficiem lands to dilcharge, 

* * original purclmf, 

• It was moved in arrej} of judgment^ that this pleading being 

grounded uppn 3. & 4. //''///. Afary^ c, 14. that act ought to«« fici^nt 

have been exactly pnrfiicd •, and then th<? ifi'uc llioiild have been ** b)’ difwnt,** 

only, whether any Linds defeended, not the value of the lands ; “'•‘i the Juiy find 

and if the jury found for tlxe pLunufi', then the jury were to inquire hehadfuffl- 

^ cunt lands by 

of the yalue. 

Parker, Chief ^nftice^ feemed to incline to the defendant 
iherely upon this point, that it did not appear by this verdniT, whe- rfflcaosb 
ther, when the jury found the defeent of fufficient land.', they Ihall be award- 
meant fufficient in rcfpcibt to the debt in ecpiiry, oral common law, 

• viz, the penalty : pr«;bably the jury inicndeii, tiie equitable debt S-C. Cilb. 141, 
only i whereas judgment mull be given upon the penalty, I'jie 

5. itj. 3. Salk. lEo. 5. Com. Dj£. " Plcadir"(2. U. 4-). 3. Bac.Abr. " 


C4 


plaintiff 



*[» 9 ] 

..Jtrrnr 

'Vaerow. 


Rafter Term, lo, Qycen Anne, 

* plaintiff put himfelf to great hazard in this way of pli^iiffi f 
though it had been found that lands vfgre defeended, yet if thefo 
lands were found infufficient, judgment muff h^e'befr|( given 

for die defendant^ ' , « 

• * 

Powell, JuJlieej .doubted whether, this no* being an immatf- 
rial but a material one, and more, it was not helped by 
32. Hen. 8. c. 30. He doubted likewife whether^ if it were'not, 
yet this being an iilue appointed by this acl, and more, it might 
not be fuppiied by another inquifition by amjthcr jury. 

Powys and Eyre, yujiicesy were of another opinion as to this 
point, for the ftatute fays “ the jury,” v/a. th? jury that tried the 
caufe. 

Powys, yu/liee, as to the principal matter, concurred with 
pARKElt, Chief yujiice. * 

Eyre, fu^lce^ was of opinion, that this verdi£| vvas e^jvalcnt 
to an inquifition. / * 

The Court thought, that the end of the afl of.paViiament was 
to help the creditor in cale of aijenacion, and alfo me heir, that he 
might not run fuch a rifque in pleading riens per defeeni** as to 
fubjeft himfelf to the payqjfsr.t'tf tjs: Wftole, if but a penny was 
found to be defeended (a), 

(a)Th:scafewasarguedarecondtimei value of the lands which the defendant 
and tbs Court, it is faid, awarded a had byddeent. S. C. Oiib. Rep. aSa.—. 
lepleader, bec;<ufe it wjs. pirt of the 'duty See the cafe of Rediiiaw v. Hefner, . 
ci the jury upca this ifue to had the 5,‘Med. ia3. 3. Saih. 


EASTER 



EASTER T E R M, 

! 

The Tenth of Qu^en Anne, 

1 N 

The Court of Chancery, 

SItnon, Lord Harcourt, Lord Keeper. 

Sir John Trevor, Knt, Majler of the Rolls. 


o 


Gibfon a^ainft Albert. 


Cafe 14 , 


BITER : If a man make any one a defendant, Evidcncr. 

I he tb.crehy cut., nimfclf oflYrom the benefit of his evidence, 
tor At. id 'his own fault. 


S.C.t. 
Abr. 396. 


But ii^llere feveral are made defendants, it will not hinder any one 
of the defendants from the benefit of the evidence of any others 
that are made fo. 

• Indeed, in cafe of trviftccs, it^is necefiary that they be made * £ 20^ 
dcfendvits, and therefore there the plaintifF may have the benefit 
cf their evidence. 


Brown aga'hifi Litton. 


Cafe 15. 


MASTER OF A snip went A tradinf;*voyage beyond fca. 

'I'hc fucceeding matter opened the cffevls of the deceafed, in aiconthe wy- 
fheprefence o^ the crew, and then feat a letter, with a bond inclol'cd, aRc, and the 
to the widow of the deccai'ed, whereby he binds himfelfto anfwcr matetai;cs upon 
to her the fum of three hundred poui'.ds, if tiic fliip arrive fate, the 
iiim the tlecealcd left being two hundred pounds ; which was the 
j:Tite of I'efpondeulia bonds there. The matter trades, and makes couit ofclurcc. 
three hundred per cent, of the money. r> \wUallowhim 

. . n 11. . I a rt'rionabkrc- 

The queftion wa?, Whether he lliould be bound to any more compcnce for 

than this bond, or anfwer to the widow the profits of the money iik care and 
made in the way of trade. tir.ui'U-, and 

obl({:c him t« 

• COUNSF.L /hr the viaftif would have rcfcmblcd it to the account for tU, 

cafe of an executor or truftee, who fhall be accountiMile for tlie /">*«* and not 

- permit him to' 

take ttt eapiial at a nfptnJiKii.i ir.tr-ip.—S, C. i. Pifx. Wni*:. lijo. S. C. z. Eq. Abr. j. yjj, 
^ Cfltcg. Lib. A. jjio, ioL 6uo. J5. Via. Abr. s-fS. —Sec W»aon r.ntlpilhip, 442^ 

intercit 



Eafter/Fcrm, lo; Queen Anne, In GfiVnlie^^' 

9bown iiiteirefl only, and formerly for the money only.. It was laid atjliii^ 
#8*^ that if this money had-been loft in the way of trade, matter 
l4Te®>«- would have been accountable. • ' 

The COUKSEL m the other fuhyZti^ HaVcourt, Lord Keeper^ 
too, thought it differed from the cafe of an executor, becaufe the 
ftiip was to go a trading voyage, and the money was dcfigned to 
laid out in trade, and the fuccccding mailer is in eftedl but a 
truftee for the reprefentativc of the former. And they held, that if 
he traded with the moneyas wyth his own, with care and prudence, 
and then through any accident the money was loft, he would not bp 
accountable, 

[ 21 ] * It was therefore pecrees, that he ihould account to 

the widow for the profit made by the trade, deducing reafonabje 
allowance for labour and ikill. * 

Harcourt, Lord Keeper^ thought this refolution nectlflary for 
the encouragement of trade i it being a comfort to a man to 
know, that if he fliould die, the improvement of his eftedls^n the 
way of trade by the fucceeding mailer, fhould be for Ihe advantage 
of his family. If a truftee impowered to put money to intefeft Kt 
the money lie by him, he (hall be accountable for interell; and if a 
truftee trade with the n»oiiL*y,"Titl' accountable, npfrfor 

intereft only, but for the profit of the trade; becauf^hc at^s_of his 
own head, and at his own peril, without applying to fhe court of 
chancery for dircdlion in diipofing of the money. # 

ii 


EASTEH, 



gASTgR TERM, 

■ • 

Tenth of Queen Anne, 

I N 

The Q^een’s'Bench. 

Sir Thomas Parker, Knt, Chief yttfikef 
Sir Lytdeton Powys, Knt. 

Robert Eyre, Knt. 
fiir Thomas Powys, J(nt. 

Sir Efdward Northey, Knt. Attorney General^ 
Sir Robert Raymond, Knt. Solicitor Cenerai. 




T 


Sadler againft Daniel. 

,HE QUSSTioN was, Whether a man might be fued in die 
fpintual court for taking away the goods of an inteftate 
from thcadminifttator 3 or wbemcr a prohibition fbould not 
go? • 

It was resolved there {hould be a prohibition : for when an 
adminiftiator is made, the power of the ordinary is determined ; 
'and there being a complete remedy at the cpmmon law, for the 
adminiftrator, in an adlion of trover^ the party would bv this means 
%e doubly hatraiTed; for an excommunication could never be 
phaded in bav of an a£lion of trover. It is difficult to fay when this 
power was firft veiled in the ordinary, but probably fuper0ition 
Vras the caufe. However, now, by the ftatute law, the ordinary 
muft grant adminiftration (0), and then his power is determined s 
and the*admini0rator, when put in by * the ordinary, derives his 
'power not from the ordinary, but from the law. 


Cafe i6f 

An adminifin* 
tor cttidoc Toe 
in the fpiritndl 
coon w nep- 
ver the 
fate’s goads 

wrangAiUy 

taken from Uo 
poflelfioaf bof 
he muft bnng 
tnver at com* 
moaiaw. 


*.[ *» 3 


(4) By ftatute 31, Edw. 3. c. 11. and 21. Hm. S. c. j. 


fiiihop 



Eafl^T; Term, lo. Queen Anne, In B., R. 


"'Ciifc.17* 


Bifbop agatr{fl Eagle* 


In adion of 
nccouot by the 
MW againft 
< the old church, 
wardens^ and 
|u(4;inent ;««/ 
the 

^e^ndants may 
plead before 
Mdi^thatfuch 
.11 fiun ^me to 
tiheir hands by 
ptUtoke; that it 
not due to 
.^parifli} and 
they had 
'.tepaid it to the 
owner. * 

$.C. II. Mod. 
3S«. 


'T* HIS was an a£lion of account brought py the prefent churciv- 
^ wardens againlV the former ones. '1 he dcfciidaiits pleaded, 
that the plaintip are no churchwardens; and) oniiruejoinea,*a 
verdift was given for the plaintiffs, and judgment quodcomputent. 

The defendants before the auditors pleaded, that they received 
fuch a fum of money, as churchwardens, through a miftakc, when 
none was due to the parUhj'that perceiving the millakc, they 
repaid the mbney. 

To this pica the plaintiffs demurred. 

It was sAip for the plaintiffs^ that no pica that would have 
been a good bar of the aftion could be pleaded befiirc auditors. It 
is true, they could not have pleaded nc unques receyjep\ for 
they did receive, and for the nfe of the parjffi; but they might have 
pleaded it fpecially, and fo (hewn that they were not accountable 
at tlic time of the bringing the a£tion. 


1'hk defendants allowed, that no plea which 

would have been a good one to th§, aflion, could be pleaded before 
the auditors. But here, Ss “ ne mquifS •mreiver*' could be no 
plea, fince they did receive, and received for the parilh, 

fo that had they been robbed, or not repaid the money, they 
muft have remained accountable, it is certainly a fair defence, and 
admitted tor true by the demurrer. 


foWELlj, Jujiice^ was of opinion for the plaintiffs, for they . 
might have pleaded this matter" I'pecially, though they cqyld i^t 
plead ne unques reetiver” generally. • 

Parker, Chief Jujllce^ Vi-as of opinion with the defendants. • 
Admitting this to be a good plea before auditors, it will be 
■f f neccllary for,the churchwardens to plead fuch a ^ plea as fhiw.i 

them to be'^honeft men, vi%. not only thyt it was paid to them by • 
miftake, but repaid. Whereas^ taking it the other w'ay, and to be 
a good plea in bar, receipt by miffake will be no receipt at all, ciiJ * 
it will not be neceflary to ffiew rc-payment, but* c4ly that the 
money did not belong to the parifh ; this therefore inclined him to 
fupport the pica as tar as poffiblc. Bclides, had they paid this 
money to the p:\rilh before the knowledge of this miftakc, tho 
pariih would have been charged with this money ; repayment was 
therefore an adl done in difeharge of the parhii, and therefore ^ • 
proper plea before auditors. 

Parker, Chief JuJlieeianA?Qv;is.LLy Juffue^fiffexeCi, Whether 
or not the churchwardeiV, after payment of the money to the 
parifti, viz, the ufe for whicii they received it, and this before 
knowledge oft^je miftakc, could have been charged in an indebitatus, 
a^mpjh for the money ? 'I'he former thought they inight,^ the lat¬ 
ter that .they could not. 



Term, lo. Queen Anne, In B. 


There was another point in this cafe, viz. Whether the ChunhiMM 

churchwardens ihould be allowed their expences,and furplufage, in 

cafe their expences out-bdlanced, &c. 1**®**^ ^^T^**"* 

• • tbrmemng«Ml 

T HE Court w;^s clear that they ihould; for churchwardens areP*^^ 
more than bare receivers ; they are in all refpeds bailifFs. The 
rule generally taken, that a ^<7/7/^lhali be allowed expences and Prec. Ch.^. 
forplufage in an a£lion of account, but not a receiver, holds true 
only of a bare receiver, and as to him the Tcafon is evident; but 
where the nature of the thing ihewS that the receiver mull: be put 
to trouble and cxpence, the rule is folfe.. * 


TRINITV 




TRINITY TERM, 

• • 

Thc^Tcnth of Queen Anne,. 

1 N 

t 

The Queen’s Bench. 


Sir Thognas Parker, Knt, Chief fujlice, 
5zr^Lyttleton Powy?, Knt, 

Robert Eyre, Knt, I fujlices. 

Sir Thomas Powys, Knt, 

Sir Edward Northey, Knt. Attorney General, 
• Sir ‘Robert Raymond, Knt. Solicitor General, 



• * [ 24 1 

* Whetherborn Wright: Cafe 18.. 

W HERE A DF.BT is ten pounds or upw?rds, by courfe of Indcbtonbond, 

the court Ipecial bail is reqiiircd, otherwife not. *1* defendans 

* can «)]y be hol^b 

Not common, where an aflion of debt is brought upon a bond 
of twenty pounds, conditioned for the payment of nina pounds, to due. 

Jiold to bail; for though the penalty, which is the legal debt, ^ 
tweeds ten pounds, yet the real and equitabft debt is lels. But Selion’s Pra& 
opon fome particular cafes, as where it is to be feared a perfon 45. 
will run nway^iSc. the Court w’ill hold to bail; for the legal debt 
exceeds ten pounds (a). 

(a) Sec Khk v. StrlAland, DougL 449. WIilis v. Dent, ScUon’s PraA. 44. 


Templeman agairft Cafe. Cafe 19. 

A CTION UPON THE CASE for entering the houfe and taking To trefpafs fo- ‘ 
the goods of the plaintiff in the faid houfe. Tiie defendant enuring a ix>ui« 
pleads in bar, that he entered in aid of a b:iilifF who had a writ of < - 

•execution, and took the goods of another, and not of the plaintilF. : ' 

The plaintiff'demurs. ' pkad, 

entered in aid oi a bailifi', and took tlie goods of anoUttr.' * 

Upon V 



[ 1 Trinity Term, i6. Queen Anne, tn 


%SHrtCKA|l 

agdii^ 

cIabz. 


* Upon the demurrer three pointe were nftde : 

First. I'hat this plea amounted to no more than the geneiit^ 
iflue. 

SRCottDLT, That this plea was naught, f^r want of fhewing 
how the goods cime there *, whether wrongfully of rightfullyr 

Thirdly, That it is naught, becaufc it is faid in alfiftance*’ 
Rpd not by command of the baihfF. ' 

Thk Court, 'rhe pleajn bar is good, notwithftanding thefe 
exceptions.. 

As to THE FIRST POINT, a poffeflbry right is fiifficient to 
m^ntain an action of irejpafs or eaj'e^ though not a replevin ; and 
upon n:t guilty pleaded, this given in evidence, that tlwsy took 
another man’s goods, and not the goods of the pkintiff, would not 
have maintained fuch a general ^len; becaufe, though (he goods 
ihould not in reality be the plaintifPs, yet being in tlis houie and 
poiTeilionj tlicy are fo far his as to maintain this adtidn. , 


As to THE SECOND POINT, it is impoiHbie foDthc defeild^t to 

fljew how. * . 

• , 

A» io THE tHiRb POINT, thc Command or dcflre of the baililF 
is not ncctfliiry ; for every one not only may, but is bjT law ^ 
bound to give their aililtance to officers in execG 


Cafe 20. 


Petwoi Lli Parifli. 


An order of rc- 
. MMalU condo- 
fiveagdnlt eve* 
ly.^wilh, as to 
^ antc^ent 
ftttlaments; 

8. c. 1 . Stir. 

Gafet, aj. 


A MOTION to quafli an order of juftices three exceptions 
^ were taken : 

First, That there was a former order from thc parifh of A, 
to l\\A\ of' PeiwGvth ; and this order being affirmed upon an appeal 
to the feffions, it was final not only between thc pariflies that were 
parties, but all others, except a fubfLqucnt fettlcment could be 
found out i, that therefore this order, which was to remove one 
Williatn Pack and Katharine his wife, together with their chil-* 
dren, from Petworl^ to Ringmore^ fhould be quaOied. 


♦Second exception, That 
Mod Cafes n gained a 

lAwandEquity, THIRD EXCEPTION, There is no adjudication that the party has 
|} 7 * become chargeable, but only that he is likely to become chargeable. 

The Court, The firft and fccond exceptions are griod ; the 
firft is a point lately fettled j but as to the lalf, the order is good 
notwithdanding. 


•[26] 


the ages ofLj;!^ children not 
fubfequent fettlcihent 


2l. Playtr againjt Bandy. 

[.SodiMon^d, *0 FSOLVEDs that in an aclion of debt upon a bbnd,' thoiigN'’ 

.* 48i»pi4im5flffliaU the monfey be tendered before aidionbroughtj which is refufed, 

; tells, that yet the plaintiii miill havS cods ; for the datute 4.. & 5. Anne^ 
a tender / * t j ^ » 

%Tfpt made before the aftion wu breught. 

c, 16, < 
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k, i6. for the sunendment of the law, gives the Court no jurifdi^Uon 
^Until after a^ion brought, and therefore they cannot take notice 
of a tender before. * 

Befides, it was fajd by I’owFlt, JuJIiee, and contradi£ied by 
none, that that llatute had enabled the defendant to plead payment, 
or to bring the money into court, but not to plead tender, refufal, 
md tncore prj/lt 


P&Avaa 

Bamst. 


The Queen dgalnfi MathewS. 

^T'HIS was a conviSion upon the ftatutc of 4. & 5. Annty c. 14. 
■* for the prefervation of the game. 

Two exceptions w'erc taken: 

FlRst, That the charge felting forth that the defendants 
■Matbewsi not being a perfon fo and fo qualified, and enumerating 1 
diftin^^ the fevers Qualifications in the fiatute 22. & 23. Car, 2.' 
c. 25. for the preiervatibn of the game, omitted a new qualified- * 
tion allowed by this a£l, viz. that he was not a perfon authorized 
by a lord or lady of a manor to kill game for their ufe. 

Ths CocRI' was of opihion, that had it been laid generally 
thus, “ that he, not being a perfon qualified according to law,” it 
.had beenrenbugh’; but the qualifications being diftin£lly and feve* 
tally mentioned, the omifiion of one is fatal (»). 


AcontlQionoh 
5. Auntf c. X4. 
forkilLngganw, 
mull ne^Ativcly 
/>ate the quelifi* 
cations men- 
t.oned in tht 
vt. ata3. Car.ti 
c *5. 


[27] 


Secondly^ That the perfon was here charged with fo many A perfon cannet 
five pounds as he killed hares in the fame day, * whereas the ':onvjGed on 

offence in the ftatute was the keeping of dogs, engines, &c. not * 5 - 

hilling hares. • ", 

•> than onepinalty 

The’Court was of opinion, that^ the offence for which the 
(latUte gave the forfeiture, was the keeping of dogs aiv* engines, 
hot killing the hares. If a man not qualified go a hunting, and 
kiU never fo many hares upon the fame day, he would,forfcit but 
one five pounds^ for it is hut one offence. But if a man keep 
dogs, and go a hunting fevcral day^, and kift hares ; if it hud 
been thus laid, that he, on fuch a day, kept dogs and killed, 

&c.” and tben again fuch a day i by laying it thus fcverally, 
the offence is fevcrca, and he ihull forfeit five pounds for eacli 
offence (l>), 

Adjournalur, 


(a) It is now ftiKy eflabllflied, tliiit that the defendant was hot qualified is 
this general mods of ilating the want of fudicient in en i/foew, Eluct ’i'am v. 
the quai.iicarion$mentioned in theft fta- tica.i. Corny. Kep. 5^5 ; and in aeon.- 

tutes is not fufiicient, Rex v. Marriott, ViCtioii on itaiotes where the informer 

t. Stra. 66. Rex v. John Hill, Ld. need not ncy,ative any of the cxecpt.oni, 

Raym. 141s- i Uhd that in a sar.-AH'.sn on it he ncrative fome ol itnin oi,ly/_\'t thw' 

tliifc flatutes the qiialhcac.eais intilf be ccmsict.cn is foud, R’.x 2. Term 

all negatively fet out, Rex v. Jarvir, Rep. po. 

1. Burr. 148.; Rex e-. Wheatman, (el See P.cx r. G:gc, Stra. £46. 
Dougl.«33i. But a general avirmci t Ciepps v. toidcn, Cewp. (40. 

Vot. X. D iMichcU 
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A bond condi 
tioned for rC' 
ftnining a man 
from the excrcifc 
of his trade ibr a * 
certain cime^iul 
in a certain « 
placci when en- k 
tried into upon 
a fiiir and rea- 
Ibnable condde- 
ration is good. 

5. C 
130. 

• [28] 

6. C. I. Peer. 
Wnu. 181. 

S. C. Foit. 296 
Cro. Jac. 739. 


Cafe 23. Michell agahifi Reynolds. 

AN ACTION OF OEnr was Wought upon a bond) the condition 
e- rx whereof was, that ** whereas jft had taken the fliop of 
who was a baker, for the term of fo manyi years, and had given 
B. fo much money for it 3 the condition of this obligation was 
fuch, that if during thofe years B. ihould not exercife the trade 
of a baker within the parim where the ihop was, that then the 
bond Ihould be void, otherwife, &ic** 

The queftion was. Whether this bond was good, or not ? 

It was argued, that the bond was good. In the cafe of 
S. C. port. 85. C/grJt V. The Taylors of Exeter (<r), there is, it muft be confelled, a 
difference taken between a bond and a promife; and it * is faid, 
that a bond in this cafe would be void, but a prcAnife good ; and in 
other cafes quoted in that cafe, a^ in the cafe of Broad vf^olliffe {b), 
this difference is warranted. The reafons aflllgncd for this dinerence 
are two: First, Bccaufc in a bond the jury cannot mitigate’the 
damages, but muft give the whole penalty, be ^be damage to the 
r™vef**on^Con '’X lotting Up the trade ever fo fmall. I’he fecond ‘reafoh Is, 
traits, 169. public intcreft is concerned to promote and encourage 

’ ' trade; and therefore fuqh a condition is againft the public iqtercft, 

agatnft macna ctiARTA,and malum inje^ aiMi.thercfore the bond 
void. As to the iirft of thefe reafons, it holds againft alHionds in* 
general, as well as this. Befides, the difference is not true ; for 
even in a promife, if it bc^ertaiii, it was faid, that the j&ryhaveno 
difcrctionary power in giving damages. As to the fecond it was 
anfwered, that how prejudicial foever to the public a general and 
abfolute reftraint of a man 'from his trade may be, certainly a 
particular reftraint, limited to one place only, as the prefentcafe is, 
can be none at all ; for hpv/ is the public concerned whether a ‘ 
man cxcrcifcs his trade in Holbam or in the Strand ? There is a 
great difference between the opinidh of the Court upon matters 
before t|iem, and what is faid obiter y and collateral to the cafe in 
queftion ; and thi^ cafe hq^ never been judicially determined t 
but if fuch opinions are of weight, in the czic of Thempfon v. Har- 
ut'v fr), there is a difference taken between a.bond where thecoif* 
dition is a general reftraint^ and where it is a partioular one. 'Tho 
bond there is a^udged to be void, becaufe it is a general reftraint' 
from the exercife of a man’s trade ; but there It was admitted to be 
good, had it been, as here it is, only a reftraint in a particular place. 
As to the rcaibn of the thing in general, there may certainly be a 
very good rcafon for the making of fuch bonds. Suppofe a gen¬ 
tleman has a noify ftinking trade near him, he may be willing 
to give him a * valuable confideration for removing further o^ 
Suppofe a man give his apprentice fuch a fum of money, pro¬ 
vided he will enter into a bond of fuch a pciulty not to fee uj^ 


[» 9 ] 


(a) 3. I.ev, -14*. 2, Show. a. 

('0 Cro. Jac. 5?,$. 


within. 
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^^diin fuch a diftance : If this bond be adjudged void, what is 
i^e confequence but a mere circuit of adtion, viz. the forcing of 
’ him to bring an a^Iion upon the promife, and give this bond in 

evidence. * 

• • 

To prove the bbnd void, the difference 4 :aken in the Books 
between a bond and a promife was ftrongly infifted upon; and the 
cafe of Cieri v. The Tayhrs of Exeter (a)^ where the aforefaid dif¬ 
ference is taken, was backed by other authorities, viz. Moeret 
IIJ. 242. ^.Leonard’, 217. Marjh^ IQI. One reafon more 
was offered, not taken notice of in the Books, that the allowing of 
fuch bonds might be a means of introducing monopolies. 


(■ 


MicnKLt 

aga-rji 

Rryhqlbs. 


PowELt, ynJUce. Where an a£lion is brought upon an 
ajjitmpjit, though the promife be never fo certain, the jury may 
mitigate the damSges, and give what fum they pleafe. Many arc 
the authorities that maintain the difference between a bond and 
a promife j no bond was ever yet adjudged good that retrained a 
men from the excrcife of his trade ; and he was of opinion, that the 
bond was void. ^ 

• * 

Parker, Chief yujlice. I never yet knew? fuch a bond ad¬ 
judged void. The cafe of Broad v. ydUffe f f J is the leading cafe, 
as to'the difference bsiwccn a bond send bprcmifc\ and the differ¬ 
ence itfelf fuppofeTthe condition lawful; and moft certainly there 
may be many good reafbns for entering into fuch a bond. 1 know 
oTiTo cafe, except that ot an infant, and that Hands upon another 
confidcration, where a promife ihall b(f good, and a bond entered 
into for the performance of that promife void. It is fomething 
extraordinary, that a court ofjuHic^ fhould endeavour to render the 
breach of ajuil and feir promife as cafy aspofliblc; for that v.ould 
be all the confcipi..'iice of our * judgment, fhould we adjudge tlie 
bond void j for if the plaintiff fhould Aii in this a«StIon, he mav yet 
have recour/e to an aition upon the promife, and give t.ie bond in 
evidence of it. And as for the reafon given for thp diff-rence 
.between a bond and a promife, there is this to be faid it, 

that as a jury may give lefc th.-m th8 penalty? fo they may give 
more. Now fuppofe it were my intention to bind my.'clf ni fuch a 
penalty, not 9 very’ groat o.ne, not to ufe my trade ni.'^h fuch a 
perfon, with d:ftgn, that if i thould afterwards think tli-;: the tifc 
of my trade v/ould be of more advantage to me t’jan the pen/dc*,', 
it fhould be at iny elciiiion, is it rcafonablc that a jury, confrary to 
my dccjycd ijitcntion in writing, ihould have it in their povvvr to 
give twice the peiutlty, if they think fit, or tJie other r uty is fo 
much damnified by my breach of promife ? 

Kyrk, ynjilci', of the feme opinion with Parker, Chief 
yujiice. 


'‘[30] 


(<.) 3 Lev. 241 


JaC. 5 , 6 . 


Allourratur. 



Mienx'.t 

mguinjt 
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■^tijournatur (a)^ 

(a) This cafe was argued again in 
Hilary T£rni| ii. jimt', hut the Judges 
maim d rhe fame opinion, S. C. poll 86.; 
and in the Hilary Term following PAt* 
It a R , C'titf Juftitit delivered the refolution 
ef the Court, that the bond was good, 


S. C. port. Tjo. becaufe the fpeclal eoft- 
fidc ration on which it was giVen was fet 
down in the condition, S. C. Fort. 29$. 
S. C. I. Peen Wms. 181.—See alfo 
Chefman w, Nainby, %, Stra. 739. 3rBit»i 
P. C. 349. 


Cafe 24* 


Lure againji Reft. 


Court outsit 
to prr;v.Jx4' 
toil. 


©day of the A FTER A WRIT OF IWQUIRY executed, and before entry of 
f,ot X1. Judgment, which was delayed by the aft of tlie Couru the 
'“'-plaimiitditd. 

It was moved that, this happening by the defay of the Court, 
judgment mignt be entered as of two or three Terms ago, 

Jn behalf of liic raotiort was cited the rate of Philip v.. Jack-^ 
f uy wncic It Im!, flint it the Coiut deLy jha entry of the 

jiiugmeiir, tiKir iudgmeiu maybe entered as of two or three Terms 
ago, v/iiho'iL e.jt-.iiiig continuances. 


* r 


D 


Cnf* 25. ^ Tlio'nliiifon agnhtji Dlgbton. 

iiifro w.c a writ of error upon a juagincnt in the court or cbm^ 

i.ii;d A Hjon nlcus in lui ciccbhcnt. 


pic: 

The cafe was this 


If.i Uiwn» ill I 
deiniir ti'< 
to bis Wife tor 
life, to d.fpofc of 
according ro her •• 

pleafurt-.provid- A tenant In fceoflhe lands in qucftlon devif'ed the land? to his 
fd it be to foiiie ^|f-^ jjfe^ then to difptdc of acconling to her plcafurc, provided 

5 *^ the tellator’s child:en. The hufband, the 
thewiietaiicsaii dcvifnr, died, and left behind him ;i fon and a daughter ; the wifo 
eftntc for life ; married again i then the wile, by leall*, releafe, and line levied, co- 
and if tiic dtvi- venanteo to Hand feifed, to the life oflit delf lor life, without ini-* 
himTibn *'and P'-'^^hment of waffc*, remainder to her daughter by her firil hufband 
dauglitir, and . * 

aglX^^'an^Ty queftion was, ’W'licthcr this conveyance of*the lands was 

ItrfUod r.Uafc, a good execution of the power, lo that they Ihould go to the daugh- 
and fine levied, tcr } or die, being bad, to the heir at Jaw, viz, ilie Ibu I 
covenanti to 

ihnd f.ifid to The court of common nleas gave judgment for the duughter; 
the ufe r.f h'-r- a Writ of error W’as brought into the king’s Scnch. 

Without. i:n- J /U T w Y c IIE fur the plaintiff In error, 'I’lic points confidcrable 

peachiTicnt of in this cafc are two: Kiilf, What eftaie the wife takes by the 

wifte, remain- dcvife, whether lui eilate for life or in fee. Secondly. Whether 

der to her power be v/dl executed. , 

■Buglitcr by her * 

Bp hulband in tail j the power N wtll cxiciiud. S. C. port. 71. — S. C. 1. Salk. 239. S. C. ». Eq, 
iBr. 309. S. C. I. Frcr. Wms. 149. S.C. Coniy. Ri-p. 194. S. C. Puwcl on Powers, 9. 3a. 55. 

" * As 
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As to THE FIRST POINT it IS cl<*ar, that (he has hutan eftate THOMtmeoH 
for life; for it is exprcfsly di-vilcd to her for !if'?. And though the 
words fcdlowing he, “ |o Sirptife of according to her will and 
•* plcafurc, provided it be fo any of her children hy the teilator,” 
thefe. words give her but a naked power and autiiority, and no 
intereil, as was refolved in the cafe of Daniel v. Uply (a)^ where 
the devife was to tnc wife, to difpofe to which of the children (he 
•* pleafed.” But the principal cafe is here much ftronger, for it is 
in exprefs words devifed to the wife, for life, et qnotia in verbis 
nullaambiguitasyl^c. l^b), ^ 

A§ to THE SECOND POINT, Whether the power was well 
executed ? It is true, tluit there are cafes wliere the conveyance 
ihall take efFc£l by way of covenant to (land feifed, when it can no 
Other way clfe wfftitever (r): fo is the cafe of Crojfhi^ v, Scit^ 
damare (el)^ and other cafes ihertf cited, as reported by f'entrii ; 
but there it is faid (t:*), that where there is a tranfmucation of the 
pbflefliop, there the eitate iliall never pafs by way of covenant lu 
mnd feifed. This is a very improper fort of conveyance, lor here 
the cftaie*is conveyed by leafe, rcleafc, and fine, ads not proper 
for tenant for life. It is a rule, that a power and ainhority ought 
to be pri<^ly purfued ; and in Cio, Litt. there is this dilierence 
taken, that if a perfoj^awthurizjd do Icfi than his authority w.'.rnints 
.him, it is void i but if he exceed it, it fhall be good fur as much as 
falls with in the power, and the reit ihall be but furpjufage: now 
Here the’povvcr is to give in fee, but is executed only in tail. Bv 
the method of the conveyance, it is very plain that the intention of 
the wife was to pafs the eflate as owner, and not by virtue of 
the power; and the rather, bccauf* the wife is here poflcU'ed of 
^D eftatp, nn eftate for. life: bciides, the cflate palTcs by 
• the fine. 


* PlvKRE Wit,mams foe ihe defendant argued, f t by this r 

devife the wife took an ciKite in fee. Had the devile been only •- 33 

thus, “ to the wife, to dirnol'e of at plcafurc,” it bad been*; y plain 
that flic had had a fce-fimple {f) i*then the words after added, 
provided (he difpofe of it to fome of the teftator’s children,’* 
make it a cotidiiionaKec-fimpie ; it was lb refolved in the cafe of 
Daniel v. lJp!y (aJ. But being put in mind that in this cafe it 
was expreiblydc. ifedfor life, he gave up this point. 

But then admitting the wife to have but an eftate for life, he ar-^ 
gued, FiRS'P, 'riiatthe woman’s marriage was no fiilpenlion cf the 
power j SECONDLY, 'l*hat the pv>wcr was fufficlently, though im¬ 
properly executed.— FiRST, 'j’hat the fecond maniage was no 
fufpenflon of the power, he proved from the cafe of Doniel v. 


(rt) Latch, 9. J5. 134. Noy, So. 
f. Jones, 1 ^7. 

(i) 3. Leun. 71. 

(0 btc tai-hr ,iiincnts on this point of 
law in the c:.fc cf TatJocL f. JI.;nis, 
3 Ttrffi Rip. 181. tiibl'oii f. Aiitid, 
t H. ill. Rep. 507. 

D 


((f)a. Lev. 9. I. Vent. 137. i. Mod. 
* 75 - 

(c) 2. Vi-nt. 318. s. Sifl. 25. i.RplL 
319. 

(/■) Co. Lit. 113 Dolifon, 8. 

{g] I. jont.., 137. 




Uptsn, 



‘tsOMllKSCN 

DlbHTON. 
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Upton (tf), where the cafe is, A man devifes that his wife (halT 
fell his land ; the hufband dies ; the v/ife marries ; and refolved, 
that the wife might not only fell the hnd, but even fell it to her 
fccond hufband, which is a much ftronger caft than the prefent.— 
Secondly, That this was a good, though improper, executidh of 
the power. Judges are faid to be a^uti to’do right j and therefore 
this power,.inileadofailri^ interpretation, ought to have a large 
and extenfive one } fo that any writing whatever that is but 
enough to fignify the intention of the parties, where the power is 
fo genera], 'and no particular way of execution Is preferibed, will 
be enough ; and if fo, then certainly the power is well 
executed. For a deed of leafe and releafe is a fufficient declara> 
tion of her mind ; and as for her eftate being limited without im¬ 
peachment of wailc,that Ihall be rejei 5 led as furplufage, which, oven 
m pleading, nan mc£t. As for the objedion, that the method of 
this conveyance feemed as if Ibe dcfigned it as owner of the land, 
and the rather here, bccaufe (he was feifed of an * eftate for .life, .he 
anfwered, that there is a diiference between a perfon’s having fuch. 
an eftate as will enable him to make fuch a conveyance, fer there 
it ftiall operate by way of gift as from an owner; but where a man' 
has not fuch an eftate as will enable him to make fuch a convey¬ 
ance, the deed Ihall operate by way of ex'’'*.iition of the power, 
and fo is Sir Eduard Clecr s Cafe (A). And though there 
be no recital of the power, yet if the grant cannot W'ork without 
the power, it (hall with it. But here the deed of leafe arid releaie 
recites the power, which carries in it the higheft prefumption of 
the intention of the parties that it (hould ib operate; which 
makes it a much ftronger call*. And then if it operate as an 
appointment, the eftate (hall not pafs from the truftec, but the 
appointee Ihall be in from the will. 'I'he grand intention of the 
parties is the palling of the eftate, and not tlic how or manner in 
which this is done, whether by virtue* of the power, or by deed of 
leafe and releafe, &c.; and the Court will be more folicitous to 
uphold the primary intention of the partie^,than that which is only 
a fecondary one : without doubt they will never adhere to the 
latter, to the dcftru£lion of the former ; and therefore, though the 
intention of the parties were to pafs the land by leafe, releafe,. and 
line, yet when it cannot pafs lb, it (hail as an execution of the 
power i fuum quod a^o, nan valet ut a^f^o, valeai quantum valerc 
potefl (c), I. "Jones, ;i92. Stapleton s Qfe. 1. I'entris, Kingv. 
^rleUing. The cafe of Gier v. Ojfiter, 1706, is full in pofnt j and 
though it be but the opinion of a finglc Judge at an allize, yet it 
being the opinion of fo great a nian as the late Lord Chief Juftice 
Holt, it may be of fomc weight. ’I'hat cafe was Ihorily thus : 
A man ))y will was made tenant for life, with a power to jointure ‘ 
or fettle upon his wift^ > and though the conveyance was there, as 
here, by le^fe and releafe, yet th.rt Judge was of opinion, that it^ 

(f) Th: cafs of Of.r.an v. Shtafe, 
3. Ltv 37a. « 


(«) r. RoU. 3ay> 
1 *) 


was 
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was a good execution of the power. Now in that cafe, * the fame Tmomh*i«on 

ehjedlions might hat'c been made as here, and with equal force ; 

for if it be faid here, that the edate pafles by virtue of the fine, O*""'*’®’** 

it may be anfwered, ^that if a Icafe and rclcafe fhall operate as an 

execution of the power, and fignify no more than the declaration 

of the intention of the parties, then will the appointee be in by 

virtue of the power in the will, precedent to the fine, and the fine 

being fubCcquent will fignify nothing. In ihc cafe of Herring v. 

Brown {a)y it w<is re/olved, that \yhcre tl>e fine is precedent to 
the deed, that there it is an cxtinguifbment of the poweyp; but if it 
had been fubfequent, as here it is, the power would have been well 
executed, notwithllanding tiic fine i and in the exchequcr«cham« 
ber it was refolved to be good,even though the fine were precedent. 

As for the objeJlion, that the power is to difpofc in fee, and exe¬ 
cuted only in tail, there is noth'^ng in it; more implies lefs. A 
power to pafs an eltatc in fee is moil certainly fufficient fur 
paf&ng an cilatc-tail. 

Powell, JjuJlUe, The main queflion of the cafe is. Whether 
the power be well executed ? A feoffment to a man*s own fon 
(ball operate, as a co'venant to Jiandfeifed-, rather than the intention 
of the parties ihould be fruftrated. Sir Edward Cleer’s Cafe is 
exprels, that where Jt can pafs no other ^ay than by virtue of the 
power, it ihail pais that way, though the intention of the parties 
were, th at it (hould pafs another. And as for her own edate being 
Tiraif^'without impeachment of wade, as to the impeachment of 
wade it ihall be void, becaufc it cxcecdl the power : the intention 
pf the parties is plain : and he ivas of opinion for the defendant. 

Parker, Chitf fujlice. In Edward Qeer^s Cafe it was 
rcfolved, that where, according ru the way the parties intended, the 
conveyance would have no cdccl at all, that there it Ihould pafs 
another way j but where, * ihould the edate pafs itie way the f 46 1 

parties intended, the conveyance would have fonie eftc6l,though not ^ ^ 

all that was intended by the parties, there it (hould p&f^ono other 
way than Uic parties dcfigned. Bu^this point fince has been car¬ 
ried much farther i as that, where it would have fonie efie^l, but 
not all intended by the parties, there, to the end that the main 
defij^ii of thef parties may be obl'erved, the edate ihall pafs in 
another way than die parties intended. For example : Suppofe a 
woman feifed of an edate for life, with a power to make a leafe fur 
three lives, or twenty-one years ; (he marries ; and then die and her 
hufband^oin in makit^ the leafe, and the hiiiband and wife both die 
before the leafe is expired ; here, though the huiband, in right of 
'his wife, and (he in her own, are poifeifed of an ed^tc for life, and 
therefore can as owners make a leafe, and there appears no intention 
of the parties (imagining perhaps that they iliould have outlived 
•the leafe) that this leafe ihould be made by virtue of the power j 
yet bccaufe the Icaic, fuppoiing it made by them as ovwiers, cannot 


(o) I. Vent. 36S. 
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have all the effect the parties intended, forfotne it would have, viz. 
It would be a good leafe during the lives of the hulhand and wife, 
yet becaufe it cannot have all, it lhall bq efteemed made by virtue of 
the power : but in the prefbnt cafe tl^ conveyance, as intende4 
by the parties, would be wholly void. 

The Court was of opinion for the defendant, and that the 
judgment in the court of common pleas muft be affirmed (a). 

See the judgment d the Cowt, 468. Darlington v. Pultncy. Cowp. 
poft. 71. And Dormer v. Thurland, a6o. Sprvige v. Banurdi a. Brpwn'a 

Peer. Wins/506. Bramhallv. Hall, Cafes Ch. 58 . 

^ijnh.467. Wrjghtf'.Engle^eldjiUni^. 


TRINITY • 



T R I N. r T Y TERM, 

t 

The Tenth of Queen Anne, 

JN • 

The Queen’s Bench, 

AT 

The Sittings at The buildhall of London, 


BCFORt 

^Sir Thomas Parker, Knt, Chief JuJlice^ 


f 

Louvicre againfi Laubray, C;^e 


A'r NISI pRlus, in the court of queen’s bench, London^ the If a bin he 

A-\' cafe happened to be this; Us 

•A • payment, 

afterwaidt 

Louvtere ufed to furniHi I^aubray with great quantities 
ftockings : Louvicre drew a bill upon Laubray^^ payab!<; to fiich a 
‘ one: fjouhray accepted the bill, bqt feme tijjae after protefled it. ^ inirjisi. 
Upon this the bill was indorfed to Louvicre the drawer, who 
’brought an aftion as indorfee. 


■* The queflion was. Whether the draper of a bill could 
fnamtain an action as tndorfee d 


Par^cer, Chief Jufticcy was of opinion, that upon evidence 
given to the Court that there were cfFcAs of Louvicre in the hands 
of Laubray enough to anfwer the bill, and that confequently the 
acceptance of the bill was not upon the honour of the drawer, the 
action was well brought. For when a merchant draws a bill upon 
his correfpondent, who accepts it, this is payment, for it makes 
him debtor to another perfon, who may bring his a£lion. This 
therefore is fuch a payment as may be feC off upon a feftmer account, 

3Ui4 


lium 
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and pleaded in bar of fuch an a^ion; but if there were no effedle, 
then the a^ion would not lie ; for it would have been an accept¬ 
ance upoH itonaur only, and the money Would be recovered only to 
be recovered again {a), • * 

Note, intereft ruled to be paid from the time of the proteft {h). 

{a) See Simmofids %>. Parafiintcr, (h) See a. Barr. ioS6. and the cafe of 
I. Wilf. 1S5. and Beck v. Robley, H. BJ. Harria v- BenfoR, a. Stra. 910. Aunol 
Ri.p. •atii, ^ V. Thoma^i, t. Term Rep. 5a. 

Cafe 27. Ofway agdinji Briftow. 

*^7otrefp3fs for A JJ ACTION OF TRESPASS for taking COWS in the plaintiff’s 
taking cow* in Jt\ 

. the plaintifTa * * 

elofc.aplcat.hit The defendant pleaded in bar, that Xhty vmt damageft:^ani 
tl»y were taken <c ckufo fuo:* 
daniagt ftajant •' 

in the d*.foiiii- The plaintiff demurred, becaufe he fet forth no title to tlic 
ani-s clofe is 

goCMs though no * • 

title to the Lnd I p RESQLVEp rfut it v;as Well without it i for a poffeilbry 
is ihewn. fufficient to maintain an a«ftion of trefpafs. And thir dif¬ 

ference was taken, I'hat where the defendanr iuffifies to a place 
fpecially laid down in the declaration, there a title muff be (hewn \ 
but where no place is fpecially laid down, as lierc there is none,^ 
• there be need noti ^ 


{.•VVItlX 
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MICH^Ti-LM AS TERM, 

The Tenth of Queen Anne, 


I N* 

The Court of Chancery. 

Sir Simon Harcourt, Knt. Lord Keeper, 

Sir John Trevor, Kfit- Ma^er oj the Rolls, 


-^•Lingcn a^ainjl Sonroy. 


*[39l 

Cafe 28. 


A MAN marries a wife worth feven hundred pound®, and if a man t»y 
binds liimlJf by marriage-articles to invert fourteen 
hundred pounds in land toMurh and fuch ulcs, viz, 
hindelf for life, remainder to the heirs of their bodies begotten, the i^^^onejr 

remainder to his ri-dit heirs. 'I'b*: hufbaud dies, the mariiage- in land to the . 
articles unperformed, and by his will dcvifes a houfe, value fifteen ufc of his vdfe, 
pounds a-year, to the wife, and ninety pc unds a-ycar to . 

nephew.', having 110 childieit; tlien tomes the claiile in his will, laving . 

and all niy other l.uuls in h'otky or any other p.i.t of vrrr<7t 
« 1 leave to my nephews,” inent, la^- 

The quertion was, Whether- the fourteen hundred pounds, wife in purfu- 
thouirh not a^ually inverted in land, fliould, notwithflanding, in ance of the a-'• 
equity, be deemed land, fo as to pais by the word « land” m the 8«=cment. 
will, living*to the wife her interell lor lile . or, \V hethtr it fliould S. C. 1. Eq. 
go with the perfonal ell ate ? ^ C.\jUb. Eq. 

The wife being executor contended, that it Ihould be looked Rep. 91. 
upon *5 perfr.nal ellate, becaull then Ihe fliould conic in for a fliare *; 
in thefurplus unexfiaufted by debts or legacies. 

Thk Court did nothing in the aft. i r, but ordered a reference to 
THE MASTER to ttate the matters ot fli^t. 

But Harcourt, Lurd declared it to be his prefent opi¬ 

nion, tliat where there is fuch a marriage .agreement for lo m^uch 
money to be laid out in land, that the money, in caTe flie hulband 
died the agreement unperformed, fliould, m equity, be 




agatnfi 

SovKoy. 
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land, and may be devifed as fuch, fubjedl, m the firft place, t» the 
ufes declared in the marnage-fetdemcnt (a). 


f«) Sec Lin(^ v Sourey, Cilb Eq 
Rep 91. S. C * Peer Wns 175 
Edweidb V Warwck) % Peer Wmi 
yyi Guidot «. Gudot, 3 Atk *54 


«b 

Pubney« Sa luifKon, i Brown't Cafea 
Ch az^ Rlblei^h v Mafter, 3 
Btovn's Cafifc Cl 99 Brrwn «/^ 
Lwt, 4 Brovrii'aC.ilisQi 


MICHAELMAS 



MICHAEJLMAS TERM, 

The Tenth of Queen Anne, 

1 N 

The Queen’s Bench; 

5irr Thomas Parker, KnU Chi^Juftke* 

Sir Lyttleton Powys, KnU 
Sir Robert Eyre, KnU 
Sir Thomas Powys, KnU 
fir Edward Northey, Knt, Attorney General, 
Sir Robert Raymond, Knt, Solicitor General, 



*[38] 


♦ Rumball a^ahji Ball. Cafe 29. 

A ction or debt upon a note to this efre£l: I ac- in debt on a 
“ knowledge njyfelf indebted to fuch a or~ fo much, notc,payabieon 
^ “ which I protnife to pay upon demand,’* demand, itisno* 

neceiTaty to al> 

It was moved in Gtrejiof judgment^ that thovigh up6n a note!®*^8® • dmmJ 
acknowledging a debt it was not nccefl'ary to alledge a demand j jV*** 
vet v/hcrc it is part of the agreement, there a demand is ncceflary. 

’Dousl. 67,. 

But THE Court v/as of another opinion, for it is a debt *' 
prajehti and the words “ promife to pay” import no more 
than that I am ready to pay the money at any time, and fhall not 
. reftrain or qualify the other words, this being no debt aeiflng upon 
the performance of a certain condition, but a debt plainly precedent 
to the demand. BcAdcs, fuppoGng the demand neccifary, the 
a^ion itfolf, perhaps, is a demand. 


Kanref 
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Cafe 30. 

If a eaiifc has 
mt been pro¬ 
ceeded in ibr 
fcor Terms, a 
whole Term 
iMft' intervene 
between 
ikt and At trials 

Inpey, 3d edit. 
309. 

Sin. 1164. 
ScUon’s Pran. 
4 « 7 . 

3. Term Rep. 
SIP- 


* Harvey a^aiuft Wriglit. 

^T'HKRE was this queftion raifed conccniing underftanding a 
* ruluof court (’fl). « 

S 

The rule was, that if a caufc was not at all profocuted in .four 
Ternis, neither party could revive procefs, without giving the otlicr 
a Term’s notice. 

The queftion was. Whether notice at any time within the 
Term, as t, g. the laft day of the Term, would fatisfy the rule ? 
or, Whether the rule docs not require a whole 'I'cnn’s notice f 

The Court, upon time taken to confult the reft of the Judges, 
that all the courts might be uniform in their praiftice, delivered 
their opinion, that by a Term’s notice was meant that 2 whole 
Term (hould intervene between notice and trial, that fo either of 
the parties may have time and opportunity to apply to this court. 
In the courts ot common picas and exchequer, vi^ere they had the 
fame rule in fo many words, it was ib underftood. 

(c) The nde was made in the fourth year of Jme, 


3 ** ** Lord Say atld Seal's Cafe. 

An attorney T jPON A TRIAL AT BAR in the court of king’s bench, in an 
wlio is ejectment brought by the heirs at law againft the Lord Sag 

who claimed as heir in tail; 

comnion rcco* ' ' 

fingle queftion was, Whether or no a oonorton recovery that 
^iv^evid^ was fufFer^ in order to dock the intail, was good or not ? 

of the day on Theohjcftion to the recovery was, that there was no tenant to 

Bull n.p.* 84. To prove the recovery goodj a deed bearing date the twenty- 
Cowp. 845. of Odoher 1701, direuing the ufts of the recovery, and the 

5 Bmr*J687. chirograph of tl»e fine, and common recovery, were 

4. T«m Rep. produced. , 

4 ^^' " 53 - 7bo. coUNSEi. for the Lord Say and Seal defised to call one 

*T 41 Knight^ an attorney at law, to prove, that though • the dcv*.! vv.t3»« 

dated the twenty-third of Oilokrt it was not executed until rive 
months after, viz. in March. N. B. 'J'he attorney wa.s the perfon 
intrufted in iuffering the common recovery. ' » 

t 

Thk cuuksel for the hears at law oppofed the fwcaring the 
attorney, becaufe as an attorney has a privilege not to be exa¬ 
mined as to tlie fccrets of his client’s caiife, fo the attorney’s pri¬ 
vilege was likewife the client’s privilege j for the client intiufts an 
attoiney with the fecrcts of his caufe, upon confidence not onlye 
that he'wili not, but allb that though he would yet he ftiould not, 
be admitted by the law lobwtray his client} and for this liolbecbe's 
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^aji (a) was relied upon. Bcfides, it was faid that his evidence Saw 
W ould tend to accufe himfelf either of ignorance, negligence 
or fomething worfe } and,in Moores Reports^ antedating deeds is 
felony. , 

The Court wire of opinioi^ that Holbech^s Cafe was good 
law; and that an attorney’s privilege was the privilege of his 
client; and that an attorney, though he would yet Ihould not be 
allowed to difeover the fecrets of his client (i). But notwith- 
ftanding this, they thought Knights evidence was to be received $ 
for that a thing of fuch a nature as*the time of executing a deed 
could not be called the fccret of his client, that it was* a thing lie 
might come to the knowledge of without his client’s acquainting 
him, and was of that nature, tliat an attorney concerned, or any¬ 
body clfe, might inform the Court of {c). 


Kmght being cJIcd in,fwora, that it being feared the common Pwl evidence 
recovery would be good for nothing, becaufc it was doubted whe- 
thcr there was a good tenant to thepr<e< ;/>r, at the timeof thecom- 
nion recovery fuffered, it was agreed upon as the beft expedient, 
that there (hould bea hne as of San^i: Alicbaelis levied to make a fiilc. 
tenant to the pracipe^ which was five months before the * fine was 
a£tii^ levied ; and that there Ihould be a deed, which Ihould de- s!rx 1*67' 
clarc'me ufes of the fine and lecovcry, wnd recite the fine to be of * ' 

SaM^fi Michuelii j^and that the deed was executed when the fine * L 4 ^ 3 
was taken, viz. in March. 


The chirngraph of the fine was then pro<.luced, according to 
which the fine was levied as of Michaelmas Term ; and if fo, with¬ 
out controverfy there was a tenant to llic prercipe^ and fo all W’as 
well. » 


T HE COUNSEL for Lord Say confefled, that the cliiiograph of a 
fine was primafacie gooA evidence ; that it was an evidence of fo 
high a natute, as that no parol evidence fiiould be allr, -cd to falfify gee Crolfe on 
it i but they faid it might by matter of record. To clear the way. Fines, 43. 
^they mentioned the claufc in the ftatute 5. Hen. 4. !^.l 28. that 
’orders the enrolment of fines, and that of 23. Eliz. c. 3, which 
^ direfts, that the date of the concord ihould be certified bythe jud,^c 

before whom thefinc was levied. 

• 

.^‘~ T1ic h they faid, that ihe concord of the fine w'as certified by 
Lord Chief Jujlice Trevor to be taken upr.n the fccond day of 
March i and this evitlcncc being an evidence of record, they 
ofiered^o falliiy the chirograph. 

But to this it was ohjeiiedy that the chirngraph of a fine was 
a^ record of fo high a nature, tliat unlefs it he void, and not only 
voidable, it cannot be vacated by any evidence whatfoever, but by 


• («) Ri-x V. Diyon, ■; Bmr. 16S7. Cohdrn 

(i) Lindray v. Talbot, Bull, N. P. v XL-iulrid;, +. Tern. Paj*. *,31. Wi!* 
a*4* ibn-..Ri'tJ, ^ i'-rn, Rep. 753. 

(f) See Doc«. Andrews, Cowp. 
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wnt of error only. And &at it was not a and voi^ die/ 
cited 2. Ventris^ 47. and liehart^ 33b. wherd J. and hil win 
acknowledged the note of a fine the twenty-fixth day of Marehy 
before commiffioners, By dgdMui pate/iatm ^ die wife died the 
twenty-feventh of the fame month; the twenty-eighth compofition 
was made in the alienation-ofiice, upon a writ of covenant retuirn- 
able in Hilary Tembeibre, and die king’s filvet was entered as of 
the fame Hilwy Term ; and * this fine^ u|itin debate, refol ved td be 

good. In the cafe of ArgenUn v. Wtjivoer (a), where it appeared by 
the record, that the caption of the conuiance of the fine was the 
twenty-feventh of Mareh^ and the writ of covenant and dedimus 
foteJlaUm were dated the ninth of Atril’% and it was, in a 
writ of error to rcverfe the fine, objedleu, that the conuzance waS 
taken without any warrant, and that by 23. Eli%. c. 3 * the caption 
was always to be certified, the Court over-ruled this excep* 
tion, and would not hear it argued, becaiife it would fhake leveral 
fines, &c. And it is a common practice, that a fine levied in the 
Vacation may, at the choice of the parties, be a fine of either the 
precedent or lubfequcnt Terms, which differs frem the cafe at bar 
<^y in this, that here there is an intervening 'I’erm j aiid whei 
ther this will occafion fuch a difference, as that in the'one Cafe the 
fine fliould be good, in tlje other not only voidable but void and 
null, depends upon the pi adice of the court of common pleas^ 
where this matter fhouUl properly have been canvafied. Tbougb • 
a fine prefeppofi'S a writ of covenant, yet the conunon pradbice iS 
now to lew them without.^ The cafe of Qcrk v. (P'ard (ij wa$ 
the only cafe where a fine was attempted to be tL rtroycd by evi¬ 
dence, and this was in a court of equity, viz. the chancery, and 
yet there it was not taifered*; and this opinion was confirmed 
upon error in the houfe of lords. As for the ftatutc of Eliz, 
c. 2. it only extends to fines |aken by dedimus^ ajid pnly to regulate 
not annul fines, asthccl.mfe (c) of « anyaltoniinent, 5 tc.”lhews» 
for exceptioprobut nguLm in rdm nett exceptls. The’ ftatule De 
Donis lay»,that “ fuch fines fhall he ipfo jure null }” yet tliis has 
been interpreted voylable only; and a difcontinuance outlawry is’ 
laid by an acl of parliament to be ipfo fntio void, and yet it has 
been held voidable only by writ of error ; and jf.this confinidlioit * 
prevails in an outlawry penal in its nature, r) jertien ii oughf in 
things fo much favoured as fine*;. 

•The covusJEt for Lord Sf/y contended the fine to be void 
by 23. Eli^- c. 3.} for if it be interpreted to make fines voidable 
only,it will help none but thofe that are iniiiled to a writ oferrorj 
and not remainder-men, who are not fo; fo that, according to this 
conftrudlion, the ad will lelicve but half of thofe it was uefigned 
to relieve* 

(a) Cto. Ells, a? 5- jK/'* c. 3.f. 5. 

IP) trte. CluB. 150. t. Bro. Cifo* 
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WltMAMS ftr tbt plaintiffs^ the heirs at law, replied ■ 
that there might be ^und feme cafes in law^ wheie 
' ih# party grieved was without ’remedy } and inftanced in the cafe 
..oFbail, who, though a^iiipeh grieved by iii erroneousjudgment 
the principal himUlf, can yet bring no writ of error to reverfe 
•it.\ * 

’ 'The Court. It is very har(h do^rine to be laid down in a 
eourt of jufticc, that there may be a w’rong. without a remedy j' 
efpccially when the prefent cafe requires no iuch argument; for if 
Lord Say (hould wronged by our refufal of this evidence, ha 
has yet a very proper and eafy rsmedy^ vi%. to apply to the court of 
common pleas to vacate the fine, if in truth it be voidable. It is 
^recd, by both fides, that it is common pra^ice for a fine levied 
in VMatton.>timerfo be, at the eleiStion of the parties,, a fine either 
of precedent or fublequent ^Terms, but according to this 
It miift be a mere nullity. Whether the intervening of a 
jrain'ean make fuch a difierehcc, as that in the one cafe die fine 
wdl'be good, in the other utterly void, cannot be difeovered from 
tbe^fqn'of tllething, but muildepend entirely upon the practice 
of the CQurtpf common pleas ; and every court being judge of its 
' oitimrui^js a plain argument that that is the proper court to relieve* 

. in dtp cale of C/frb v. JP'ard (flj, fuCh kind of evidence was 
refiifed even by a court of equity, viz. the chancery i and tliis 
’ judgment was confirmed on a writ of error in the houfe of lordsk 
* As for the a£ls of parliament mentioned, it feems unrcafonable * [ 4.5 J 
to put fuch a conihui^tion upon them^ as that more exceptions 
ihould make fines null finc.e thole ilatutes, which were defigned to^ 
protect and fupport them, than bqfore. Befidcs, thefe Ilatutes 
■ extend only to fines i.»ken by dedimus ; and though now moll fines 
, am.iu ficl taken fo, yet they are recorded as taken in court, and 
this to pi event queltions about captitflis. This cafe i -, not to ba 
" dillinguifhed, in the rcafonof the thing, from the cafe of a warrant 
'•f attorney to confefs judgment, and before judgment ccjr('"lied the 
party dies, and judgment is confefied after his do«th, in wKich cafe 
tlic judgm'.nt can be avoided by error Ally. While a fine remains a 
^cordj intirc credit muft be given to it. Befides, this evidence^ 
if allowed, will nofrdJb conclulivc j for it will not follow, that, if 
tjjctcJhe a caption returned fuch a day, there was no other taken 
before \ for there may be twenty captions, there may perhaps be 
another fine really had. If a caption and covenant were of the 
•fl’cnce of a fine, they ought to be given in evidence to prove a fine, 
but tiiis i^s never uono. Common recoveries, although there are 
no tenants to the pra^ciptSy ate good by way of ejleppeU againfi the 

S arties who faffer tliem, though not againu remaind«r>incn| 
irangers, &c. 


(«} Free. Ch, 150. a. Abr. 474. j. Brown C, F. 147. 


Vo^. X, 


Af»r 



4^ ] , M!£MHmds Tcrm, 10. Qneeri'Alilic," 

b«r- After this, ihcre was a deed of bargain and fate inrollea 

which would have made a good tenant to the praecipe \txA \ 

T?®__ * ♦h* nraitinn i\t f'niirf Ki'PH ncralii nlai tififTa 3C iur>iO trJ ' 


WvThiS in 
f*- OENTUItX, 
•* made be- 
“ twun -iV. of 


the opinion of the Court been againil'thc^plaintifFs, as it was Rft 
them* ^ ^ 

But to this deed this objciSlion was made, that it was a trip^'te 
!M the cue part, deed, atid ran to this ciic<St: This iNniaNTURE, made i^e 

of the fc- « day of , between , of 

Acondpart,and u qjjc .part, and of the fecond part, and 

Mrt winef^ ** • of the (bird part, witnefleth, That for and in ’ 

for “ confidcration * of the funi of five ,fliillings, to him in hand paid, 
aad in conii- hath' given and'granted, &c.** Now here they fiiid the perfon 
^ r^ation of granting is wanting, ** hath granted,” without faying who hath 
W grantedj'^dfconfequcntly this defed phiTes nothing, andean there- 

teA pamrfi '”®he no tenant to the pra-cipe. By waj»of enforcing dib 
&c.'*i»good| objediion it was faid, that to mike a good deed proper wor^'^ns 
^although the requifite} there mud be a grantor and a grantee j and it is not fqf ^ 
of th court of law to fpell out the intention of the parties. If thefai|l)|p 
t^"wfOTe”"t*he grantee as it was of a grantor, for example, ' 

Wofdg “ hath “ CONSIDERATION of five (hillings paid by*//. tbat-thcre^Ofe . 
*« j^ted,acc.’* “ Loird Say did grant,” without faying to whom, no^ig hiq^ 
certainly would have palled, where yet the iircfumption naive. 
been full as ftrong ; and Hajlewood’s Cafe {a^ was much/relied 
upon. If the conUrudlion of a deed is always to be govern^ by ^ 
the intention of the parties, a grant of land toaman “forever” would, 
convey a fee; and a “ grant to a man and liis illuc” an edate-tail, as 
well as in a will. 

The cov^t^ii.forthe plalntijf replied, that it was not a thing 
to be doubted but thererijuft be a gra?itor and a grantee ; but the 
quefiion was, \V hether, though this dced'bc not as exait in-form a$ 
it might have been, yet a grantor may ntit with certainty enough,*’- 
be collcclcd from the whole deed i to HaJltwooeCs Caft% 
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Contrary. In the cafe of Beniger v. Forgaffa (r), there is a 
ColleAion of cafes where names lliall b» fuppllcd. It is a 
maxim of lav/, that a deed fhall never be confirued ('oid if it c^^ 
any means be made good ; and what the intent of this Deed was,*« 
and that *' according to that Lord Say was grantor, was proved 
beyond difputc from fevcral pans of the deed. In the cafe of 
Ziongdon v. Gos/e {/l)y a man was bound yi an obligatidn, but it 
.was not faiJ to whom, yet this was fupplied by the intention, •• 
The cafe of Stanhope v. Huiler {t) was a cafe even in pleading, . 
The law will, as much as it can, afilll the frailties and infirmities 
of men in their cmploytm in'-, who, in drawing long deeds, may 
cafily make a dip. 'i fic eaie at ^r is tlic cafe of a bargain and falq, 


(f) z. Vi-nt, 196. 
(i) t. VtiU. 141. 
■ •) Plowd. Cwji, 


'V 


[d) 3. I/v. 4t. 

(t) 1. i.utw. 233. 


6 -^ 
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mtitffifihe confideration of money carries fo violent an intendment, tea^^. 
'tiiat a ewnt to a man upon a valuable conflderation, without faying 
^ for his heirs,'* &all ^ct give him a fee, which is much Wronger 
than die cafe at b^r, beeaufe there without fuch a conftru6tton 
thet;p would have been a qutd pro quo^ an eflate for life, and ^e 
gout would not be altogether void, as hue it wonkl. 


Thf Court wasofopinion, thatthe deed was good. Had thil 
been a bipartite deed, without this flip, them hau been no doubt 
«t all in the cafe; but the deed is tripartite, and ** hath'* m the 
ftngular number,, and therefore ail the doubt is to* whom the 
** bath" refers. Deeds are to be uiterpreted, as much as poffible, 
according to the intention of the parties* The cafe of Hajlmaod 
V. Mangold (a) w‘'s a cafe upon pleading, where greater flnAnele 
is required, and therefore does not come u)> to the cife in point. 

The cafe of ’Xretbewy v. jb.UeJdon (b) docs. M.iny are the 
it^^ces where the penalties of bonds are put into very ftiange 
•nd evep falfe Latmt and yet held good {c). The cafe in queftion 
irthe cafe of ^ bargain and f^e, and therefore to be interpreted 
more favourebly'than a deed. By the common 1 iw, nothing palled 
by deed of bargain And fale but theufe, and the rtm dy was only in 
chSncefy ; but now ftatute-law has paHcd the eftate to the ufe. 

The intention of the deed is plain, if this deed do not make Lord 
Say grantor, as to him it would have no effe£i; at all, who yet fealed 
it. According to the common rules of indenture, the * words of * f 48 3 
tile deed are the words of all the parties, but Lord Say is a party, 
therefoce he has granted. 


Tne truth of the matter waSi.thgt it bring feared this Cip in tne 
4ced would be fusl to the recovery, this othei contrivance of the 
fine wds judged to be the bed way of fupportmg it. 

Though THF OPINION OF THE CouRT wis dear and plain for 
the plauuidsr in both points, yettheXoraf Say ^*(7/prayed a bill 
of exceptions. • 

• • 

(a) t Vent 796. (r) Set t Suk 462. 3 Salk ’*4 

• { 6 ) i Vent 141 


The Queen agamft Sir Gilbert Heathcote, Lord-Mayor C*ife 

uf London. • 

Court of qujfn's bench was moved for a mandamut to By ♦!» enftom 
X be dircdcd to Sir Gtlbo t Hrathcoic^ l«te Lord mayor of the ^ ^-rd*** wh 
taty of London^ to return fuch and fuch p« ifons, by name, to the 
' court of aldermen, as me perfons chofen by the wardmote of Broad- tum loor per* 
Stnett or to (hew caufe why he would not. Sir Gilbtrt Heathcote fons to the court 

badinfaSmadearctum, buta return of different perfons fas to three ofjjennen,eu( 

• . of which the 

court u to chufe one for iddermati of the ward , but if four ht ctiofen it a w -dmote, n-d four other 
perfons returned, the court of kmi ;> bench ill rot grant a i^ar tunut to tii- returning tjliilr to return 
Ipefow who were elefted. but w 11 leave the patuct injur d to Lr ar ufl m on the c.! tor a fJk 
C.Fort aSj S41K ryj 
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*♦* ^ 
of them) than whit (the Cotinfcl moving faid) appeared opon^tibjr^l 
fcratiny to have been really chQfeit4 ' ‘ 

' ffeATMeoTs, ' AunuMEHTS/«#* Mandamut* ' , 

lnuo'MAYoa ' f ^ ^ 

*r Lombok. It was faid, thatxh^ were before a court that had a jurtfdidHon 
over all inferior ntagiurutes wlutfoeveryto compel them todotb^ 
duty i that as it* would Jl^thout doubt bb proper to apply to this 
Gourtf ihould a lord^mayor refufe to hold a court of alderincii) or 
refufe to make anyreturn, (b it was no Icfs proper in the prefisnt 
cafe, where he makes a falle dhe. If it be obje&ed, that the proper 
remedy lies in the court of aldermen, the anfwer is,«that the lord* 

* [ 49 ] mayor prefidesover that court, et nemt debet ejfe * judex hi pioprtS 

cauja i and diou^h it may here be iaid, that the lord>mayor who. 
made the return is<outor his office, yet this in general muft be 
precarious and uncertain; it might have been otherwife; and a legd 
remedy ought to be certain in'^ events. If the court of aldermen 
.ire the final eledlors, and have alfo a power of allowing or dii^ 
allowing returns, they will have an abfolute power of moofi^ , 
whom they pleaic* i wliereas according to the ancient cuftom ana 
piaCtice, they ate only to choofe one of the perfons. returned to 
them. It is true, the couit of aldermen haVe rejeded returns^ 
upon the account of the infufficiency of the perfonS returlted; or 
where the return has either fallen (hOrt, or exceeded the juft 
•lumber, as when five ortliree have been returned; but not becaufe ' 
of Its being a falfe return. But fuppofing the court of aldermen 
have a junfdiciiion, why may not this court have a concurrent one 2 
tt was confeiTcd, that this was an unprecedented mandamus that 
i^asdefired \ but then It was faid} tfaercafon was, becaufe no lord- 
mayor befbre had ever ntade {• bold an attempt upon the liberties 
and privileges of the city } and as there was no prcccdcnr for the 
mandamus defireJ, fo thcrc^was no inftance to be found in which ' 
fuch A mandamus had beeri denied. '1 hen fevcral cafes were 
quoted {a j, where the Court, though doubtful whether a mandamus 
lay, badi.yct granted a mandamus, in order to confider further upon 
the return. And if the Court will aSc. fo in cafes, comparative^ 
fpeaking, of a private nature, much more will they do fb in offices, 

of a public nature, as that of an alderman of fjhe city of London^ ** 

« 

Ar6umen'ts agabifi the mandamus* _1.,, 

4 

Fjrst, It was faid, that the cuftmn, generally, was for the 
perfon injured to pray fur a mandamus, and the words of the writ 

• f j are ad damnum of thofe that are chofen ♦ whereas in 

^ this cafe, the Counfel moving for the mandamus arc Counfei for ^ 
THE ClTYw 

tt 

Thek it was inftfted upon, that there was np occafion for thts' 
maftdamus, for diat the lord-mayor was only a minifterial officer, 

. and the court of aldermen were not concluded by this his returK. 
3y thu cuftom of the city, founded upon the bye-law of Henry the 


(«) k.Lcv. MI. Duke of Onnond's Cafe. 


Dt. Slidic's Cafe. 
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», chey are to chufe one of the pcrfdns chofcn, not one of thofe . 

Returned,—To prove the .authority and power oi the court of 
hMdrmen over return<Sf the following inftances were produced: 

On thefecond day af Nodemher, in the year 1606, Sir John Muor ^^a^tiAxh' 
waS'returned two feveral time<i to the ^urt or ^dermen, and as or LuNaoif. 
eften rejeded; and the court 0/ aldeiifien proceeded* to a new 
addion themfelves, without any more returns j on the thirteenth 
day of yufy, in the year 1699, the^ ordered a new return to be 
made for divers reafons only) not faying what; and on the thirtieth 
day of January^ in the year 1694, a new return wa^ commanded 
for diforderly proceedings. In the Cafe of ^eenhithey the record 
fays, “ uleo eonfideratum eji per Curiemf* that this return be 
rejeded; and when Hve or three have been returned, the court of 
aldermen have rejeded them. If now, fuch an over>ruling power 
has been cxercifcd over returns* by the court of aldermen, this 
court Vill not, certainly, interpufe, and deprive the court of 
a^ermen of their right in this matter, common rcafon why 

concerning fellows of colleges have been refufed, viz, 
bccaulq their proper remedy w.is to apply to the vifitor, will hold in 
idtis csde. JBut fuppofing the return did conclude the Court of 
aldemion, yet the Court will never grant a m mdamus In this caie, 
becaufc four are already^ returned. Should the Court direct a 
mandamus for four more to be returned, fuch a command would 


make the lord*mayor fubjed to adions upon the cafe for hilfu 
returns; for one leturn inuft neceflarily taifity the other, it being 
impoifible that both can be true. * inippofe Sir Gilbert Heath- 
tote^ in obedience to fuch a mondamusy returns another four, the 



(onfcquencc is, the court ofalderman will have two returns befoxe 
them : and either they have a right to CYaminc which was the 
true leluui, or they have not; it they have not, they can do 
nothing; if they have, then they nfay now examine into this 
prefent return, and rejed it if they Ke caufe. Acceptance is 
ncceflary to a return, and this return being alre.’idy 1 ultnpk*t^, 
by acceptance of the court of aldefmen, another cannot now be 
mdde. • • .M 


• Evrf, JuJlice^ propofed an objedion to this mandamus for the 
confideration et the Counlel. 'I'he objedion was, that no inilancc 
could be produced where obedience to a mandt.wus (hall expofc a 
man to any trouble or inconve.iience ; whereas in this cafe, if 
Sir (iilbtrt Heatbcete obeys the mandamus^ he will be liable loan 
adion fdr a falfe return to the court of aldc;mi|||l; but if he 
returiis, that the perfohs already rejpurned arc thofe that were truly 
chofen, he will liable to an adion for a falfe return to the' 
mandamus^ and afterwards to an adion for a f.tlfe return to the 
court of aldermen; for the one ai^tion aiui verdict cannot be given 
^ evidence in the Mber adion. ^ ^ 

TMf Counsel for the mandamus replied,—As for that objcdiHu^ 
Mainft mandamust that the court of aldeimcn had a power over 
i&|iturn> and that therefore this Com t ougSt not to interpofe, any , 
^ h. ,3 nioi^ 
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itlt C(^»« more dun they wHl in tibe cafe of a felloe of pollege, 

there b*'A visit.o«, they faid, the difference taken In 
rerV ^‘”®*** '/?Araftfr, which palled thei^ 

iXiuo^Axol houle of lords, would anfwer ’that obje£tion, %a%, that as to fueb 
«r''L«^o6M.' corporation^ as were erected for private ends only, the Court 
'wquld leave tbefe to. vi and . not interpoie, as in the cafe 

* colleges, tiBfi, \* <mirq as to corporations founded upon pul^ 

3 accounts, as for the goyemment of great cities, *" See, | and in tb(^ 
cafe at bar, the metropolis of the whole kingdom was concetned, 
They faid, jt was* very unreatonable that ue court of aldermen 
fbould have an abfolute power over returns, and be final e]eAors 
too i fortiicn, in effedf, they have the ■entire clc£iion in themfelves, 
and the libeirties of the city are precarious, depending upon the . 
pleafurc of the court ofaldA’men. As for the i usances produced, 
of the power of the court of aldermen over returns, five of them 
only were infified upon, and in fome of them the returns carried 
along with them cvideflt marks of error, as where three or five were 
teturned. The rcil were infiances of fueb nature as would make 
one Carry that fuch a power (buuld be placed in fuefi a’court, if lb it 
is, as where they rtjed^ed a return fur divers reafons,” arid anq* 
ther “for difoidcily proceedings.” 

To the objeifiion, tha3^ the power of the lord*mayor was a!x 
ready executed, and (he returri made, it was uifwered, that thq 
force of this obie£tion only amounted to this, that an officer, 
hecaufe he has dqne wrong, mufi not do right i that the fii% 
return, if wrong, was anMllity, and no return at all ; that this 
would bp an obje^ion againft all n^ndamus*s ; and that by this rule 
an archdeacon might tttMa tdy^umdamust that he had fworn in 
fuch a one, that his power was executed, and therefore he cou|4 
not obey the mandamus. 

To the pbjedlion, that this tnandamus would expofe Sir Gilbert 
Heatbeote to actions, whether he obeyed it or made a teturn to it, 
in whichfjt differed from all pther mandamus *it was anfweied, 
that if he obeyed the mandamifs^ as he ought if he has already dont* 
wrongs that it v/as nis doing wrong, and not his obedience to the 
nundamus^ tnat cxpofedhim to acH^ions ; that if he had done right,' 
in cafe ofJifobedi nice to the mandamus no a£lion could be fuccefs- 
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fully brpught sgainfi him ; for that, in thefe commandatory writs, 
there is always an alternative; * “yJ ita e/iy* fays one j “yi t ebis 
“ eenjiare paterity' lays another j and this writ now in debate, 
<* vel cjujcm Jthfds Jigni^ets -,** in all which .cafes, the fir ft part of 
the wiu isonly’^to be obeyed if tiuo. Somtf fpecial cafes there aie 
'•l^fein ofiicets may be liable to aefiens meri^ly for executing the 
pr^efs of the law ; but in no cafe can an adtion be cariied on 
iud^^Gfully, in cafe he has behaved impartially.’ For example^ 
upon .1 furifitc'as diredled to a iheriff, put tbp^Joare there are goods., 
fn ,.vi»ch, It often happens, others claim a propeity ; in this 
cate, whether he returns fieri ftei** or “ nulla bonafi* and'tifip 
hiufi, he Will be liable to an action. But if it 





io:Qaecn-Annc» 

and indifferently, thc^ law (hall fecure him, T|i*,( 
^« j^umhe makes, and wlK'ther his return be true or falfe. ^ 


taken by a fljeriff ttf indemnify him, in fuch a cafe, have 
.^■hdagooi . • , 

’ that part of the oh^ediion, that this dil!ingui(hes this cafe 
o^er mandamuses; they fupppfed the la^ to be otherwife, 
iw^raitt lhouid an archdeacon, in obcdieiKe to sl mandamusj fwear 
ilii"a wrong perfon, he would be liable to an aiflion. i. Hoils-f io 9 , 
was cited, where it was faid, that ay aftion lay againft an arch¬ 
deacon for not inducing a clerk. Inffanccs were urg^d, wherein 
the Court, though doubtful, granted laandasmts's ; and it'‘was £iid 
that they^vvere better fpoken to, arid with more certainty upon the 
return. 

. ,.^andamus*s fdbnded upon Magka Cmarta, cap. 29. 

^ ^ ' 

'WXHelaft day of the Term, the Court, y//z. the three 
ijjpQts then prefent, delivered their.opinionsto the 'fol- 
je^vihg 

ieg. The queffion is. Whether the Court ought to 
grant the, dcfired i I'he dehgn in afking it, is faid to be 

not fo much for the fake of deciding the^^ prefent controverfy, as * [ 54 3 
to know what reriiedy th? inhabitants of a rt/ar?'//have, to be repre- 
ft^hted by .one of the four truly chofen by them, in the court of al¬ 
dermen. It is agreed, that the wardmote are to choofe four and 
return them to the court of aldermen; and that the court of alder- 
inen are to be the finuj eletSlors, <<>r ificy are to choofe one of the 
four. It is agreed, the court of aldermen have quaflicd returns; 

(bmetimes for the number and infuidlcitmcy of the perfons returned, 

(btnetimes for irregularities in the choice. It mull likewife be 
agreed, that this Court has a gcncraljiirifiiii^libn in this matter, 

'^id is to take care, that public oiBces be difeharged by perfons 
that arc duly elected; and that mandamus's have been the- way 
Ighereby this power has been generally executed. 1 agi^e, there- 
i||ie, that unlefs fomc mandamus^ i /ay {omQMandamuSi will lie 
In this cafe, there is no remedy} for as fc»r auion& upon the cafo 
’for falfe return?^ they lie only in damages, but can never reftore 
the'perfons wronged to the pofl'efllon of their right. • It ouglH to 
be‘the concern of a court of jufticcto take care, that whilU they 
are granting a rernedy to one, they do not at the lame time ex* 


laft Mandamus Ail { 9 h do nojt concern the prefent queftion} for 
the former treats of r/wWawwi’; in general, and the latter only fpeeds 
the proceedings upon mandamtsef^' but dtics not give any new- 
mandamus. It is confoHed of all hands, that the mandamus defired 
is, without a precedent; aH snandamus's being cither to reftore, 
perfoiQs turned out^ or to admit thofe refufed.-- 1 fayytot this, by 
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way of obje^on agatnil; tbe mandams \ but only to fluew^ 
realbn o/other cafes muil be our guide. 'The cafes quoted' 
been of mandamuses to*archdeacons td fwear' in chuieh-ward 
or to corporations to admit burgefl'es} butsthefe cafas cannyt 
warrant *■ tlus mandamus^ becaufe this is a raand^muf liabljs to 
greater inconveiiieiicies, and lefs eiFvClual than eithiir of (hofei fiMf 
gn archdeacon U perfe£tly fafe m obeying a mahdamus dirciftai to 
him: but heic in the cafe before uS| obedience to this mandamui^ 
fuppoiing hun to have done right alieady, will be no defence iii 
an action ujion the cafe for a iFaife return^ for it woUid be of very 
dangerous codicquence that it Ihould: for, fiift, the perfons being 
named in the tnaudamusy is no evidence of their being chofeii) but 
is baicly the fuggcftion of the party , and, freondh, the confe* 
qucncc would be, that thepeiion who ihould be (b diligent or for* 
tunite ae to get the ftrft mandan^s, whether chofen or not chofen| 
cpiild not be removed. Though no cafe has been quoted to(he\i^ * 
and the reafon 1 am fure is becaufe there arc none, that an arch* 
deacon (Mean ig in a wrong perfonj in obedience to a mandamus^ 
was liabl to an action for lo doing; yet it has been* attentfited to 
be proved, that in the reafun of the thing aft a^ion ought to Hi?; 
and for this purpofe it has b>:en faid* that an a^ion will lie,againft 
an archdeacon for not adn^itting, or refufing to fwear in^ &c. But 
Certainly it does not from hence followj that obedience to a man¬ 
datory writ of this court will fubjeift him to an a< 5 tion Further 
yet) tins m ndpmus may poBibly expofe &iV Gtihett Heatheote to a 
double Vexation. Suppofe\ he returns that the perfons before re¬ 
turned were truly ch (cn, he will be liable to an action for a falie 
return to the mattdamus^ and IiLewife to an adfion for a falle return 
to the* court of aldermen, fpf tMb evidence given in one at-tion wj1 | 
not be evidence m the other. This ubje^ion receives an ad¬ 
ditional (frength fipm fhe late Mundamut wheie there is a 
ipecial tiauiv. to fecure men from double vexation. Hut th( greateft 
obj dfion againft this tneudamus is, that it mud prove vain and 
fruukis} lA'hcreas in all othet eafes the mandamus is an imn eJia^* 
and effectual remedy, for the court of aldermen cannot be bouliP 
* by the proceedings upon this mandatnus^ being Grangers to it; 
and confequently, accoidinp to the verdict giv<.n upon the trial iq 
a (econd mandamus to the ^uitof aldermen, and without any Re¬ 
gard to the trial, proceedings, and verdidt upon the firit mandamuty 
It that t^t pirmptor^ mandamus mud go, fo that to me it feems 
to have no effe^ at all. It is highly proper there ihould be a re¬ 
medy} but for thefe reafons 1 cannot think this a proper femedy. 
The Abmg^n Ca/ty ^s appears to me, points out the mandamsss 
that Ou^ to go in this ciqe. By the cond tution of that corpo* 
fanou toe fretmeq were to phopje two, and prefent them to the 
mapr^ aldefmeti, and burgefles, who were to ekdt one pf them i 
l^bw in this cafe there was a mandamus granted to the mayor, al¬ 
dermen) aqdrburgtdeS) fuggeding that fucha one andfuch tone 
wete the perfons thofen, and commanding them tq choofe dm df 
'I hat the court of aldeitiien are to ele£t onC pt 
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wardmote, and not one of tffem returned by the lord Tits 
is very plain from the power by themexercifed over returns. <8^.. 

,, —^yibcreforc, as it appears to me, we (hoold grant a nuaiiamus to S* 

court of aldermen, fiiggefting fuch four tfi be choftn, and com- uVe’JKrS 
funding them to choofe one of them. This feems to me not nr 
iiildb to tiiofe objcflions and inconvenicndes the other way is ;it-> * 

ffttided triHi, and alfo anfwers that oMedion rationally ftaitcd, that 
diey are in truth the foie de£lors. Beddes, fuppodng the court of 
aldermen have, as U pretended, fuel) ^ pow^r over returns, they 
are the propereft perfons to return their own privileges. As to 
the objcdlion, that the lord mayor preddes in the court of alder* 
men, and, having a power to adjourn the court ig plcafure, may 
prevent any return ungraceful to him j the anlwcr is, that in fo 
doing be would be guilty of a contempt; and fo urould foe court 
of aldermen, (hould they refufe to obey, or return to foe handa-^ 
mu 


•* Po^ YS, Jti^ice. I am of opinion this mandamus ought to go. 
JSa^g*s Cafe (ft) is laid to have been the beginning otmandamuses { 
but certainly they are of much greater antiquity. In Dr, IVid- 
dtingten*s Cafe(b) they arc faid to have been as old as foe time of 
^dviafd the Secend and Edward the Third, There have been po- 
Jitive affidavits read of nMbehaviour, wdicb is ground enough for 
us to look into it. My Brother Kyre lias owned, that there 
fs'no uray of coining at this matter but by a mandamus. 1 can¬ 
not lee of what ufe a mandamus dtre^ed to the court of aldermen 
would be i for they can do nothing u^ion fuch a mandamus ; foe 
perfons not cotnuig before them in a legal way, viz by the 
return of the lord mayor. BeddeSf to grant a mandamus at did to 
the court of aldermen, would be to proceed fur Jaitim, negle£ling 
foe proper degiees to be oblerved in ^is matter. But it is ob- 
JciSlcd, that an application to the court of aldermen is tnc proper 
remedy: I finfwcr no \ for that would, be to appeal from the lord 
‘tn‘4yor’ to the lord mayor, for he preddes in that court, aiig can hold 
wr adjourn it at pleaiuie. Jt is out yf that coqrt foe lord mayor is 
chofen, and as every member there lives in cxpe<fiatton of foe chase 
*iti his turn, that court will condder foe privileges of the lord mayor 
qs their own* It feems vciy umcafonable that foe fame body of 
men Ihould be to chooic out of the return, and have an abfolute 
power over the return too. There have, indeed, been inilances 
produced of their power over returns, fomc of which did not come 
up to the point; and one was of fo arbitiary a nature, as was never 
befdfe pra^fiicd, nor f hope ever will again. It is objected, that 
Sir Gilbert Beathate has already executed his power, and would 
you have him do it over again i A dningc objci^ion, where an 
officer’s having done wiong, is ufed as an argument againil bis 
^ng obliged to do juftice ! * Suppofe mere Grangers had been 
Veturned i mufl this have been looked upon as an exgrcifc of his 
power i Hp certainly; si.iaife return is no return. \Vould it be 
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ft goo 4 return for an arftlidcacon to fay, *’‘.1 have already 
wrong church'Warden,^ therefore 1 cannot obey the writ|^ 

'would not. Mandamuses arc never pAemptory} but hay<(^.»f^P^' 
ft jdisjun^ive, wl fau/asn nobis fignifiies. Jlf he has made, af%r ' 
turn, and a true return, he may return non eUiii i but if thefo men 
are really chofen, it is abfulutcly neccifary for them to be returned | 
fnice that is the only legal way by which they can be brought .Itr 
fore the.court of aldermen. It is objected, that tliis mandamus. 
will be incfFeflual; 1 lay no} for it will have its proper efFcdl; 
which is not that thcTc men (hoiild be aldermen, but put in a caT- 
pacify of b«ng foj by being returned. A* to Sir Gilbert Heath* 
note's being expofed to actions, nay to double vexation, that is hot 
to be put in thcYcales with the peace and quiet of the City. In the ' 
next place, no action can be brought againll him fuccefsfully, iu 
cafe he has done right. • And in ^ cafe or double vexation, the da- 
magcft a jury w'ould give upon fuch a fccopd trial, after the merits 
had been fairly tried before, v/ould be inconfulerable. But it ift 
objedled, that the mandamus dedrec, differs from all othei;^ ; otb^^ 
being either to admit or rcflorc, but this for a poffibility only'; f 
fay not} for it is for a nomination. I'hus much of the mond^u^s 
lying de jure. But now fuppofing it doubtfult yet -1 think we 
ought to grant it. are the inftances where this Court have 

granted mandamus*s in doubtful cafes; as- fo the treafurer of the New 
River water (<?), to fellow of a college {h). All cafes of jfianda* 
mus*s are granted hajitante curia (c) i and the ground they went 
upon was this, that it would be better fpoken to upon the retur-jn* 
Now, if this Court has adted thus, in matters of an inferior nature { 
a fortiori will it do fo in a cafe ol '♦ this im|M)rtance. The return 
of Sir Gilbert Heathcote may give fome further light in the mat* 
ter: if \vc ihould ert in granting this mandamus^ the erroa is re* 
trievablc } it may be quaihgd, erronice emanavit. Hut fuppofing 
there is another remedy, that is no objection ; for the law in man^ ' 
cafos gives a double remedy: as fuppclc a claiife in'a will, that 
whateverccontroverfy {hall arife upon the conihuefion of it, ilwli 
he decided by (uch ,and fuch arbitrators; the parties will have theiy 
eledlion to decide their controverfies either by afbitrMors, or by 
law. ' . 
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Parkkk, Chief fujiice. 'riiis being a cafe of cbnfcquencc, f 
fbaiinqt only give my opinion, but freely declare that which feems 
to me the bell and propcrefl: remedy in this affair. Among the in- 
iiaiices produced, to prove the power of the court of ipdermcii 
ever returns, one was their.rcjcdliiig a return, becaufe tIiC‘lord 
mayor. Sir SanmelGarrard^\aA a poll. 'Hhis, I.fuppofe, 
lijey did upon a complaint brtSugbt before thetn ; which feems. to 
me, in tfos cafe, the moll proper remedy. 'Phe eifetSl of this man* 
is, to.have fuch and fuch returned; the conrequence of 
which will be, tlic court of ;il’Jermen will have feven before themv 
and then ch^y muii conilder wh(5 the four were that were chof^ 


(.0 I. "id. iC'i. 
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Uiat fo they maychoofe one of them: for un!c& tee^§e|p; 
rais, Acre mu(( go a iiother mandamu$ to the court of alder- * • 

the conrequencoi^ u^icb is» that this* election may come to 
be tried twice, Wz. ^pon Ae return of Sir Gilbert HeaihceU to 
his manJarntn^ and of the court of aldermen to theirsj ib that this Lo»vf^. 
jfijay the right may no^, pbffibly, be fettled without much expence 
aw hngth of time. When pcrfoiis arc falfly returned, the proper 
vray is, for the perfons grieved to complain to the court of alder? 
men for redrefs i and if they refiife, then this Court will grant a 
tnandamus to the court of aldermen, * who are Ae propereft per- * p6o 1 
fons to return their own privileges. As for the mandamus defircd, '* 
two tilings are to be confidered: Firft, Whether it lies ? Secondly^ 

Whether it ought to be granted, in cafe it be doubtful whether it 
lies, or not ? As Jp what has been faid concerning the jurifdidtion 
of.Ais Court, that is out of difpptc. But though a cuuit has ju- 
rifdi^ion, yet it ouplitmot to be exerted but where it is ncceflary} 
and if Ac court of aldermen are to choofe one of the four cle£lcd 


by.Ae v^ardmote, and not returned by the lord mayor, then fure 
1 am that thi^ mandamus cannot be neceflary *, for then it will be 
ju^ cWlhmc Aing, whether the perfons chofen come before the 
codre of aldermei^, by way of complaint, or by the return of Ae 
lord mayor, in obedience to this mandaj^us. As this mandamus 
is umieceilary, fo will it^ inefTedlual; for Ac end of. it is only 
to bring the perfans chofen before the court of aldermen, which 
may be done as well by complaint of the perfons injured. And 
after this mandamus granted, the alderman mufl do juft the fame 
Aing they arc bGund to do now upon complaint, ciz. coniider 
which are the perfons chofen by the vrardmote. I'he darkneft 
complained of in the ferutiny, oniy prevents that examination, 
which 4ipon a complaint may be had. One diftcrence there is be^ 

(ween proceeding by comphuiit and mgndamusf that the former is 
more compendious and lefs expenfive. Now, as to Ae peribns 
that may be ^ftedted by this way of proceeding: to begin with the 
court of aldermen i they will be under a nccedity of returning their 
(iwn privileges to a mandamus^ conft^uent of (his now afked} or, 
no means being left them to know which were truly chofen, of 
Obeying the writ blUidly, without knowing whether they do wrong 
or right. * As for Sir Gilbert^ if he obey the writ, he is fubjedt * f 6l 3 
to an aiflion for a falfe return to Ac court of aldermen; and no in- 


ftance }’ct has been produced, where obedience to a mandatory 
writ of this court expofes a man to an aSion. If he return 
eleiii^^ he is liable to an adlion upon both returns. Adlfons 
bave'indeed been brought againft an archdeacon fur refuiing, but 
never, as my brother £ YR.^as obferved, for paying obedience 
to a mandatory writ pf this coutt. It has been objedled, there are 
fume.cafes, wherein perfons by merely executing thcprocefs of the 
^aw may become fubjecl to actions j butfurely,iuch a confcquencet 
ts a very good rcafo.n for not giving way to an unprecedented pro- 
.jpef^'iinlefs otherVi'ife there woulo be a failure of juftice. It has 
Item .obje^ed, Aat it is highly uurcafonablc for Ac Umc perfons 



•MicTiaelmas Term, lo. Queen"An#, 

, * to bejud^s of the goodnefs of tfie return, and to. choofe 

too; I anfwer jt is unreafonablc, that they (hould be aflib^ 
hJatkcotV, «y ‘o which four they plcafc, but libt at all, that they ^ 
. l.«ft»tMAvax confider which .of the parties were rAlly ele<flcd. It docs by'iio 
«i»r''Los»«){. means follow, that bccaufe they are the final cle<5Iors., that there* 
fore they arc the proper judges to do right, and judge which;jlkif 
were duly clctftcd j anti if they do wrong, then is the proper ti^e 
for this Court to interpofc by granting a mandamus. Indeed it 
has been faid, that a mandatnus will not lie, in the firfl place, to 
the court «of aldermen j that the aldermen have no authority but 
'upon the return of the lord mayor, and confcquently that a man~ 
dsmus to the court of aldermen can be of no ufe, uiilcfs it be fubie* 


quent to the mandatnus to Sir Gilbert Heatkeote : this objc£Iton 
fuppofes the court of aldermen concluded by tht* return of the lord 
ihayor ; and if this be fo, then (there is no way to let thefe perfens 
into their right, but.by fetting afidc the return already made; 

* [ 62 1 which cannot be done • by mandamus', but by aSliou oj'dteti^J^y^ 
^ Even in the cafe of a fbcrifF, where the return is into t>ur 


court, there is no way of doing it but by an action of Vccei{^;:>| mbeh 
fefs can it bedone in the cafe of a return tba foreign court.' If^is 
be fo, the mandamus will figni^ nothing; for the court of 2lder%^ 
men will be concluded by the nrft return. I was once cbtifideir* 
ing, whether a fccond return, made fn obedience to a mnniamui 
of this court, might not vacate the former j but then, I fiiw,^this * 
Inconvenience would Hill attend the court of aldermen being bound 
by the return, though thi&ihould bo fo, o;z. that if a return flioutd 
be'made in the long Vacation, then fuch a return, though a falfe 
one, and evidently fo, mull yet conclude the court of aldermen; 
it being then impoilible to apply for a mandamus, Hut another 
abfurdity enfues from this opinion, viz. two conclufive returns; 

1 fay two ; for if thelail is^^nota conclufive return and the former 
is, this mandamus is vain; and if the firft be not coqclufivc, why 
fhould the lafi ? But this opinion is confuted by the bye-law of 
Henry the "Fourth, which directs them to chooie one of the fouy 
chofen not returned. Likewife ail the inftahees produced, of the 
po\^ of the court of aldermen over returns,' confute this fancy,^ 
211 ^rt, the way by complaint is a compendious one; that by 
mandamus, long and intricate; for upon thefe two mandamuses, 
via. that defired, and the fubfequent one to the court of aider- 
men, there may be contrary verdiifls; which will leave it at lafl; 
doubtful, whether right is done or not, ^ 

' As to the fccond point, Whether the' Court may not gratk this 
mandamuf, though doubtful wne^r it lies or nut, there is no 
doubt but'this Court have. gVauil^j?nrWi0m/o'j, when doubtful ; 
but as they may grant, ro,moft certainly, they may refufe; which 
- I think we ought to do in the prefent calcf w^ere the granting cf 

' I ^3 ] * jfnpbably long cm^timie that confufion in (he Ciity» a*' 


(a) The conteA*’which prevailed in 
thf Cry- M this pencfi -it length produced 
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Queen agamft Williams. 

tipSBAl^D Am wjF£* were indited for keeping a bawdy* A hullMS^'iii* 

■ houfe. , • wife may bel». 

diOcdjoindyfbr - 

,.It WAS MOVKU in arrefl of judgment^ that hufoand and wife 
eifiild hot be jointly indicted for kccping*a bawdy-houfe, and‘*y‘**®“**' 
Bt0ok*s Cafe (a) was cited. S. C. Salk. 

But it was apfivered^ th.it the indiiStmcnt was not only for keep¬ 
ing a bawdy-houfe, but fur procuriifg lewdncfs, Ac*. ; that thefe 
crimes are in their nature feveral; that hufband and wife may be 
found guilty of imfnncc, battery, or the like; that the reafbn why 
in burglary, larceny, &c. the wife is excufed is, bccauie ihc cannot 
tell what propert}^the hulband may claim in godds, &c.; and that in 
Hilary^ Terniy in tlie fecond year of lateen Anne^ fames Cook and 
his wife were jointly indifledfor keeping a bawdy-houfe, and the ■ 
bufband fined, and the wife fet in the pillory. 

'•.Thb'Court. The* indi^lment is good. Keeping the houfe 
doeii^|[)q.t Jicctdlarilv import property, but may figtiify that fliare 
of gWernment which the wife has in a family as well as the hif- 


governmenc 
hand* - 


*.Rol!. 3. * 
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D’aetb agciir.jl Baux. Cafe 74., 

'^HE Court was moved for aprohibitkn to tlje fj)ir»tual court, A wffmxj fue 
■ for fuftcring a feme covert tc^fuc fingly upon the ftatutc of*” fpintual 
Difiributioiis; bccaufe it was for a propertv fo veiled in the buf- 
fcuid that it might be releafedty him. ' 

* The Court faid, that no prohiintion lay, for this was a chofe «ftate»«n«ierthe 
Mk atJion-, and fo much the wife’s that fhe flmll* have it bv furvivor- j|““*“***** 3 ? 
ihip i and if the hulband had been joined in the fuit, it vjfauld have witiiouthcrbuf^ 
’been only for conformity. l'hisca((; differs not from the cafe of a band, 
legacy i for which it is the courfe of the Ipiritual court to admit RoE. Abr. 
'feme cevertt to foe ; but, fuppollng it was not the practice of s'^s. 
thefpiritual court to fuffer a feme covert to fue ivithout her huf- ». Bl. Ctenm. ^ 
band, the party’s remedy is by appeal, not prohibition. Vern 614. 

However a Ihort day being given to flicw caufc, 5. Peer Wmi. 

Dr. Pinfold, upon the laft day of the Term, argued againjl 
the'prohibition \ bccaufe it vi^s a cafe where the fpiritual court 
had canfeflbdly a jurifdiOion, and therefore they ought to proceed . 
accordiffg to their own rules: that according to thele rules, a wo- 
mant though a feme coverts, wa^ admitted to fiie foie in cveiy one 
of the following cafe-s, viz. firfi, when executrix; fecondly, when 
* adminiftratrix; thirdly, when legatee s fourthly, when legatary; 

when defaming; fixthly, when defamed; that*if this vvcrc 
mt Wf P^/ Ihoiild have Appealed, not moved for a prohibition, 

. ' itf 




. B#**. • 
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Cafe 35. 


■io* 

. Ik Ail.Cr.uiKG for the prohikhton, the tnoft ixiaterial thing 
pli^d th was, that though the ecdefuftical had 
111 this matter, yet deriving this juriidi3’ionfroi||.the temporaUavr^ ' 
Vtfs^ the ftatote of Diftributions^ they 9ugnt (o conform tlieirpro* 
tidings to the rules of common 4w. 

The Court faid* that fo they ought in matters of fubflah^ 
but not ill matter of form, as this moft certainly is. 




The Queen avahift Whitehorn, Mayor of Portfmoutli. 


., 1 a qua tearraiM 
■ Jipinft a mayor, 
if t||e defendant 
«plead an eleAion 
, •* aetardingtathe 
'^firm the 
** ebarUTf'' and 
''tfTue be joined 
on a replication 
** Otr tltiJcd in 
** maaaer and 
fs’f." 

QviRRe, Whe> 
tbei it be ne«f- 
titf ibr the de • 
fnidant toihevr 
' that lie has re¬ 
ceived the faer,u 
mntf as pre- 
. faribed by the 
Corporation Afx 
S|. Car. 3. ft. 2. 
in I. 


rpHIS was an information in nature of a quo warranto againll 
Whittborny for exercifing the office of mayor in the town 
of Portfnauth ; and againlt others for exerciling the office of al¬ 
dermen. 

* J^bitehorn pleaded the charter of King^ Charles the Firfi in# 
corporating the town of Pertfmouthy and fet forth a p^icip^ 
claufe in the charter, whereby it is declared, “ that if the 
^Lfhall die, or for juft rcaibns be removed, it flikllne Ikwlid'dbr 
‘*the aldermen to choofe another mayor for (he remaining part.ioi^ 
“ the year, until the time to eic£l come about again j'* then he 
fetsfbrththatthe'i 
riiy of the 


^ uaui uic iimi; vu uuiu^ uuuui ^ uien flC 

hat the'mayor died, and that was choien by the majo- 
aldermen feeundum formant ehartte preediei. 

The Attorney Ge.neral replied non ekehts modb et for* 
mdy &c, , 

I'he aldermen pleaded their being chofen' under the mayoralty 
of JP'hitehorn, e 

Iflue was joined upon non eUili modo ei formdy fecundum for* 
mam elm tee. 

Ir WAS INSISTED, upott the trial at theaffizes, (hat the de#^ 
fendants, prove the iiluc, muft firft prove thcnifclvcs qualified, 
by receiving the facpmentac{:ording to the ftatute of King CharUi 
the Second (a) i which point, iniicad of being found fpecially, was’ 

laved* by.the Judge who tried the caufe. 

* • 

Substance of an argument for the defendants. It was 
SAID, that this acl of parliament could not be undcrftood to make 
elciftions void, but voidahL*; tliat the aft was made for regulatings 
not difturbing corporations, as it would do, if .it made all eL’ftjone 
of perfons not qualified, according to it, nuyitles ; tliat there were 
otiwr ftatutes with words altogether as ftrong as thofe tifed by this 
aft, which have yet received fueh an interpretutiun} that the ftdtote 
5. Edw. 6. c. 4,. **.that the'bfFcnder lhall be. ipfo faZto ex# 
communicated yet a precedent conviftion has been held nc#. 
f 66 ] ,c<fery. was (aid, that afts done by officer? defeuko^ though* 

(#) The Corporation Ail, r^Car. ». ft. a. c. 1.,,... 
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Y^^^^urft/in execution qf their office, are pood (d). If there* Tiw " 
fi^h wh'tUhtrn was a defaSio mayor, that was enough to fuppdrt * 

• Ihe’eleilion of. the aldermen. Suppofing upon a general iffue, of 
^ that vel mn yould have been incumbent upon the po»jru*«V»J 

defen dants ^tfrprove thcmfelvc^ qualified, by taking the facrament; ‘ z; 

' yet upon this Ipecial illuc of « ekai vel mn eletli feeundum 
fihnam chartte^* this could not be iiecefTa^, the charter being 
altogether fdent as to thefe qualifications. When ifliie is joined 
upon a plea, no advantage (hall be taken of any matter collateral (/^). 

In Hobarty 72. upon an iflue vel notiy* the jury found 4 

feoffinent, but a covinous one} and the Court was thbre of opi* 
nion, that upon this ifl'ue a covinous feoffment was a feoffment;, 
and that if the party would have taken advantage of the covin, he 
ought to have done it by fpccial plaading. It is there likewife faid, • 
that a non ejt fa^uin cannot be pleaded upon the llatute of Ufury, 
or Iheriff’s bonds 5 nor can a letter of attorney by an infant be 
avoided without fpccial pleading. 'Fhe reafbn of all thefe cat'es 
Teems to be this, that thefe things have the appearances of feoff- 
. menus, bondsy&c. though they want the validity. As it would have 
be^n no evidence, upon this ifliie, to have Ihcwn a title by a Tub* 

‘fbquent charter, it is not reafonablc the other fide fhould take ad¬ 
vantage* of a fubfequent a<Sf of parliament (r)« 


(rf) Cro. £llz. 669. Harris v. Jay, 
Cro. Jac. 55*. 

(i) 9. And. S:. 

(r) By 13. Car, 2. ft. 2. c. 1. “ no 
prrfon fliall bf pl.ici <1, clceled, or chofen 
mayor, &i. whofluil nor have, within 
one yc.ir next btlnt,.- liicli ti«.ctie>n or 
•* clioicr, t.ikrn the laciaoient, anvi in 
f ** default thereof ivciy i'uch placing, 
eleftion, and choiiis declared to t>e 
vo.rf.”—But by 5. < 7 i». i. e. s. “ no 
perfon Hull bv icuiovcd by the eoipo. 


ration, or otherwife profecutod, for or 
by reafon of Aic'it oniiffion } and no 
** inc.apacity, difabiLty, forfeiture, or 
“ penalty foall be incurred by reafon of 
" the lame, unlefs fiich perfon be fo re. 
“ moved, or fuch pioiecution be com- 
meuced wiih.n (;x montlii after fuch 
“ pttfons beinjt placed or elected into his 
*• reipcefive ortiwe, &c.” And fee Har- 
rifony. Evans, Kvdon Corp. 351. Rex 
V. Monthly, Cowper, 5^; Rex w. 
Smith, 3. Term Rep. 573. 
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Earle cyJnft* Pcalc. * Cafe 36. 

ins was an afliou oi oiicht upon a note, for money lent to < 7 » A promiflory 
’ infant for his fupport aad inamtcnancc. * A verdict and judg- notegivenby aa 
jt were given for the plaintiff; and a writ of error bought in 


ment 

the court of king’s bench. 


althoiighitisex. 
prclTed tliat the 

It wa»argiied that this adVioii did not lie.—In Co. Lit. 172. it is 
indeed faid, that an infjht may bind himfelf to pay for his neceffary md malrite.^ 
meat and drink j but this was never carried further. In the cafe nance, 
of lyhittingham v. Hill (aj^ it is held, that the contraft of an in- s. c. i. iafe; ^ 
fartf for wares for the neceffary carrying on his trade, whereby he 386. 
jubfiffs, {hall not bind him. • Sitch^*i$^ 

•Palm, 528. Moor, *'79.' . 


(«' Cic* Jac. 4(;4 560. 


It 



EAkes 

-' 


Michaekn«s Tcfm, AntK,. 



It was agreed iy tht other Jide^ tharf in cafe the mon^ thm 
lent upon this note was not adlually laid oiit by the infant fur nc'. 
ccflfaries, the plaintiff could not recover upon it; but, itwasfa.id| 
the plaintiff could never have obtained tbit verdiiSt, withoiit firft 
proving that the money W'os adluatly fo taid oift."'*^ 

The Court. There is a great difference between lending ait 
infant money to buy neccflarics, and usually feeing the money & 
laid out.« In this cafe the lending for fuch a purpofe is only put in 
iiluc, which might be maintained without fhewing how the money 
was adtualiy laid out j that if the faft was fo, the plaintiff ihoulii 
have declared as for money fo laid out, and not fo lent. The la* / 
knows of no contra£t6 but what arc good or bad at the time ' A 
the contract made} and not to be one or otlxer, according to a 
fubfequent contingency. ^ 

Accordingly, thcncxcTeriP) khejudgment was reverfed, 


l«) See WiUiMDS H^rrifoii, Carth. a6o. Trueman v. Hurll, i.'Tenn Rep. 41. 


Cafe gy. Dumtner agatnji 

bave bem given that judgment-was given u^op the iiiiithday tA January^ 

MX the day the when ip fiuSl it was giveii upon the twenty-third day of Oileber^ and 
writ was figned the ninth of 'January. 
cannot be 1 • 

Bended. * In behalf of the motion were cited the cafes of H'headon v. 

• r AQ 1 Lewfen v. ^Redlsjhn (A), where writs of inquiry, 

i J which are judicial writs, are held amendable; and Vtivafnr'i 
Cafe{c)j and the cafe of Herjl'y v. JP'bitlod (r/), about the fame 
time in the common pleas, and Brook (r), where an elegit was held 
amendable. 

The Cou.Rt was of opinion that the writ was iKAt anicndable, 
hecaufe it might occafion an alteration in a v» rditSl upon a writ of 
inquiry j for between the twenty-third of October and the ninth of 
January^ he might'havc lands that be had not the ninth of Januaryi 

Adjoumatur^ 

(a) Cro. Jac. 37». (d) 

(0 Cre. Kliz. 677. Bro. Abr. *• llecit*’ 44. kite, i 

(fj Hilary Ttriii, 6. Annt. 


Ode 38. The Queett agahijl Wtfoton. 

fUdkdiofpcKe JUSTICES OF PEACE have no jurifdi£tion by the ffatiitc j. EUz, 
bw onlyjuirif. I c. 4. f. 15. to judge of wages except in cafe of hufiundmen : 
liin Court, in favour of fer-uantSi will always, unlcfs the 

{a haftmd?. c««««ry a^car upon the face of the order, prefume'fervants to be 

llilk. 441, 44 S- 


fervantjs 



MichaeitnaS t'ettri, ib. Queen Anne, In % ft. 

fervants in hufbandry (a), and will admit of no collateral proof to Tkk 


the contrary 

9 

(«) See Rexv. Ore^ory, 4. Salk.4S4. 
Rex V. HeUin);, , ft. ' Xcx v. Clegg, 
Stra. 47?, ««''*. Reg. v. Cecil, lA. R.iy. 
* 3 “ 5 - 

i,l>) By r. Jac. 1. c. 5. it is enafted, 
** that the 5. Elm. c. 4. Hiall extend ta 
** tiw rating of wages of all la'mursis, 
** weavers, fpinilcrs, and workmen or 
workwomen wf>eithet woife¬ 
eing by the day, week, month, ye.ir, 
taking any work by the great or 
“ ^erwifcj” and l y ao. Cr’ie. z. c. 19. 


agaotji 

WoOTVKt 


31. Get. z. c. ti. and 6. Gr^. 3. c. 45. 
“ JuBices havejurtfdiAionbetween maf- 
“ ters or miBrclles and lervants in huf- 
'• bandry, hired for a year or for left 
** time; or between mailers and mif- 
'* trelTcs and artihceis, luindi.ratimen, 
'* miners, colliers, kcehnin, pitmen, 
gl.iflinen, potters, and other 
** employed lor any certain 01 in any othet 
“ manner.” But it fceins tliat tliefe lia- 
tutes do not extend to /i'-'vwtr.w VtW.j/, 
Caid, Cafes, jy. and the jafcs there cited. 


Dr. Harrifon ayauijl The Archhifhop of Dublin. Cafe 39* 


*T^HIS was A AVRiT OF F.UUOR out of Ire]and.t and th? quef- 
tion was, Whether or no the appropriation of a retSlory to a 
priory, of a dejn and chapter, excinptcd this reilory from the vi¬ 
sitation of the/hifliop, in whof.- diocelb it lay; and if it did not, 
•Whether he might not upon vifitation proceed to the furpenilon of 
the incufhbent ah c^cio el henrf.ch ? Deprive him, it was clear he 
cottid not. 

• The Court feemed of opinion, that the billinp, notwithftand- 
ing the appropriation of tlie be*n“hee, ntight * vifit to fee how the 
church was ferved, the facraiucnts atlminiitcred, &c. and might pro¬ 
ceed to (lirpeiifion. 

jidjournatur («), 

(«) See the whole proceedirgs In this cafe, i. Browm’s P. C. 418 to 4- C 


A bilhop, not- 
withitanding 
appiupiiation, 
imy vitit and 
fuf;>cnd, but not 
deprive. 

S C. I Brown 
P. C. 418. 

S. C. 3. Viner 
Ab. 40. 

•S. C. 17. Vinef 
Ab. 444. 
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Stafford a^ahift Beneath. 


Cafe 40, 


A n action of dkbt for fifteen pounds: th? plaintiff declares a^Uonaupon 

upon two demifes, and tliat upon the one demife there was ‘i'"-'"''"® or 

'ten pounds rent behir -•'d upon the ether twelve pounds. To th^fum irew! 

tills the defendant demurs. Afterwards tire p!;.intiff enters a re- tain.thepiwntiff 

miititur, for all that appears due from tiie declaration, over and cannot abridge 

above the fifteen pounds demanded in the writ. his ovm demand 

" * Witliout ihew- 

It WAy KVLGUZ-if-/:^ tf'e deft-ndant, that fuppofing the dcclara- ing howthereft 
tion naught, the remittitur would not help it. In the cafe of ^ 

huppa V. Mayo {a) it is cxprcfsly refolved, that a remittitur 1J ia^rnavesR 
fuch a cafe would fignify nothing at all; and the rcafon given for it ij 
is, becaufe a man that had a good caufc of demurrer, at the time 
of his demurring, might by this means be tricked out of it. To 
prove the declaration bad, tJiis ground was laid down, that in an 

(i») I. Saimd. 2 E< 


Vox. X. 


aiflion 



Staffoud 

agairfl 

BKN£ATtI. 


*C;o] 


Cafe 41. 

Serving an ap« 
prenticefltip 
partly ia and 
partly of ^r.g^ 

land IS fuilicient. 

1. Salk. 67. 


Michaelmas Term, 10. Queen Anne, In B. R.' 

aiElion of tJeht for rent, the pkiiitifF cannot abridge his own de-* 
mand, without fliewing how the reft wasfatisfied. lathe cafe of 
Pemberton v. Shelton (a), this difference is taken, that where an 
motion i.s grounded upt>n a f[)cci,iliy, qr upon ii/=ontra£l wlicrc the 
fum is certain, or upon a ftatutc which gives a certain futn for the 
penalty, no demand can be of a leflcr fum, without Ihewtn^ howf 
tlic reft was fatished : but where a perfoit, if he recover, is to re¬ 
cover not a fum certain, but according to what a jury will give ; 
not according to his deinaiid in the declaration, but according to 
the verdict; there it is otherwife. In the cafe of Thornton v. 
Kemp (/'), the abating of ten pounds, not Ihewing how, is ra- 
jiidged n.iuglit. In the cafe of Huhn v. Sanders (f), in an act^'it 
of di-bt for rent, the demand was’^n'or a hundred pounds, aq-fbjr 
ti\e declaratic»n it appeared t!r.: .i hundred and eleven pounds was 
due; the C'ouit were of opinion, though after‘a verdidt, that the 
judgment ought to be reverieif. In the cafe of Bolton v. Lee {d)^ 
ilAi.n, Chief JnJiice^ took t!ie difference between covenant and 
debth.'fore-mciitioncd in the cafe of Pewbertonv. and held, 

that rveu in covenant, upon fpecial deniutrer, fuch dema:;^! waS' 
n.iugh*:. •, 

Tiif. Coi'RT was of opinion for the defendant; an(j thought 
the diilcrcncc taken between a.ftions brought for a fum certain, and 
a 'lionr. th.u lay in damages, ii. be gtiffd law. 'Fhey faid, that upon 
t!:is declar.ition, they could give judgment for no lefs than twenty-' 
two poun.ls, v/hich is more than wMf demanded in the writ. As 
for tiie ren.-'it'jur^ if th:y could have altered the judgment, the 
Court mit hi have done it without. 

Kyre, y.'/y?.vr, defired the Couiifel, l^’forc they fpoke to it 
again, to coniider of two cak.s, that he look to be cafes^in point 
ftir me dclcndant, viz. the cafe of Kourg v. IPatfon (^j, and tho 
c;ifc of StaupJjto.i v. Nedambe [f). 

Adjournatur, 

Cro. y.ic. 4991 v {d'\ I.ev. c;. 

(A) 1. Cro. 447. (*•) Cto l.liz. 'cS. 

(() z. Ltv. 4. (f/ C'lu. l.liz. 4;4. 


The Queen agahtjl Morgan. 


^ F.SOLVKD obiter by the, Couict, up''*^.,the ftatutc 5. EUxi 

c. 4. f. ^^1. • 

• *• 

First, That ferving five years to a trade out of England-^ inJ 
two jn England^ is enough, and fatisfics the ftatutc. But there 
mult be a lervicc of a full time either in England or out of Eng-^ 
land\ therefor.: ferving live years in a country where by the law 
of the countiy more is nyt reijuircd, will not 4u;d!fy a man to ufe 
the trade in England, 


' Seconolt, 

# ^ 
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. Secondly, That a wife living with her hulbanJ feven years, ScrvinR « an 
may, after his death, continue the trade ; for the fiatuto 5. /tV/-, nec it 
c. 4. does not require a .m:ni,pr woman to be an actual apprentic 
but the words arean apprentice. 2 .1^.613, 

- • c ;t l. ie 3 , 

_ 2. Hawk. I'. C. 40a. 

* Thirdly, That if a man live with •inother who ufes a * [ 71 3 
trade, which ether is not qii ililijd fcT uniig it, l.:v •• V'-irs, he may 
fet up the trade as well as ii lie had lived with one never fo well 
' iquahlica. . an imq.i a.fiid 

• mailer is luriici.-ut. 


C.ifc 42 , 

A writ of fx- 
reed not 
ft.it'-thrc’ufcof 
(ki.uiaiion. 

s. A'V. 40S. 

1. Salk ayj. 

K R. II. ji4. 
;>ir.i. 43. yja. 


AiiaatnHous. 

A MOTION to quafli a v/rit de excomnumicato rer- 
plenJoj 

The first fxcePTIOn was, that the writ fiys only « caufa 
defamationis” but does not l'.iyvk'h.ic di.ramatii.n; now there arc 
^ovne defamati^'naihat are not of fpiritual conuzancc. 

• This objc£tion vi'as over-ruled by the Court, who f^id, they 
Would ndt prefume that any com t would t xceed its own j urilJidtion, 
unlefs it appeared plainly It jifid dom^>. ' 

* THE SECOND EiXCEPTioN was, that the Handing forty days ex¬ 
communicated, did not appear in the writ. 

Sed non allocatur^ h-r the forty days .ire never iiifertcd in the 
writy but ill the fignlficavit only {a ); bchdes tliis objection is not 
proper here, but in elraiiceiyi 1‘ie forty days excori'miin'rjtion 
being the very foundation upon which the Cciut grantb ilic writ. 

The THIRD EXcr.PTioN : There rnuUl bo a proper ^ditioii; AdJitlon, 
DOW the word was “ chictheiaricy* iiiHcad of “ tbiioth ^rio,^* 

Sed non allocatur, 

(a) SecCro. Car. I97. i(}9. s.Jonci, Sg. S .'tod. Sg. 1 i. SJk. 254. 4. Com. 

Dig. “ Exconomengement” ^B. 4.). 


A writ of ,-r- 
net.! not 
ll.it!.’ tiic Cf.’f 
ftiTT c.\i.oniniu- 
niLd.h-n. 

F. N B. C4. 

12. Co. 7C. 


Thonilinfon againjl Dighton. Cafe 43 , 

“pARKER, Chief Jufliccy delivered the ref >luf ion of the Court If a t^iiator de- 
^ to the follo w fw g vi isir .'f here are two qucllions in this cafe hi* 

^hc firft is, VVhetl^er the wife by this devife took an eftatc in 
“I^ee, or for life ?—And fccohdly, Whether her power was well ^p,ovi! 
executed ? d.d jt be to any 

of Ins chiklrcn, 

the wife takes only an eftate for life; and a conveyance, ’ey leafs and nlcaf? and Sti.’ to a truftce to 
^the ufcof hcrfclf lorlilc, without inipcucl.ment oi waits, with rsn-.alndei to herduuelitetbytheURa- 
tor in tail, with rcmalndei to her Ion by the tsll.itcr in Ice, is a cxtcutK-n ol the power..-* 
jS. C. ante, 31. S. C. i, Salk. 239. S. C. 2. £q. Abr. 309. S. C. i. PecrW’ms. 149. 


F z 


As 



r» 
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TllOMlIMSOil 

afrainji 

Dichtom. 
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* As to THF FIRST QUESTION, Wcareallof opinion, that (he 
took but an ellate for her life. Bccaufe the will cxprefsly gives 
her an oftatc for life; and the powcrofdifpofal docs not at all alter 
her cllate, bccaule it is a diitinci claufc.' relied upon 

by the Court for their opinion in this point, wcrS'ari Anonymous 
Ci'Jt in Leonofd ffl), upon which great Itrefs was laid; "the calc of 
Tiantelv. (A) j and the cafe of i 9 /r Richard Saltonjlall 
devife to a wife for life, with a power to dirpofe of it to which of 
her children the pleafcd. 

As to THE SECOND QTTESTioN, We arc all of opinion, that th" 
power is well executed. For as to the firlt objection, that the 
power was extinguilhed by the line, it may be anfwered, that it'Ac 
power was well executed, it was iiy I'le deed, whir!, was 

antecedent to the fine ; and tHereforc it is imp'dlible for the power 
to be extingulflied by tlie fine, 

As to the fccond objection, that the power ought to have been 
executed by wi/J, and not by deed; which is built upon the word 
“ then,’* importing, as they lay, that very inftant of time when hc' 
eftate determines; then, and not till then, her prtwc- ena'des her ^ 
difpofe, and which mult ntcefiarily be done by will.. To this ob 
jedtion we anfwer, firs t, 'I'liat the words of the power do not 
cxprefsly mention any p:*-^irulHr wap.o.'conveyancc, by which this 
power (nould be executed, Init fc.ive it Indifferent. Hobart lays (d)^ 
“ that all forms and circumflantcs of powers arc to be obferved j” 
but then it is adde<l, that “ this is to be underftood of fuch forms 
“ and circumllante.s a< arc exprtfled, not imaginednowhere no 
particular fort of conveyance is exprefl'ed. 'I'hat cafe laft men¬ 
tioned in Hoharty was indeed the reverfe of this; for there the 
quellion was concerning the power of revocation, but here * of the 
execution. However it fits the prefent cafe; for there the quef- 
tion was, Whether a revocation could be executed by will f for 
from the words of the provilb, “ tlicn an<l thcnccfor.th,” it w.is ar¬ 
gued, rhat no revocation could be good, that was done by will j 
lor a will, as was faiJ, is revocable, and is of no force at all until 
the death of the tefbtor; whereas, it was urged, that the pro¬ 
viso fays, “ then, and from thenceforth,” viz. from tb ; time c.d- 
fealing, &c. the nics lhall be ex -iuc. drwhich a will cannot do. 
But the Court held the power of revocation might be executed by 
will, and that the Wf»r(ls “ then and thenccfoith” Ihouldbc reje^f- 
fd as fiirphif’.ge. —Skccndly, The word “then” refeis to the 
remaining of the land'-, and not to diljwfing them, 

.'17.. that then her diinofal, when fo made, fiiall take cHb*!:.— 
'1 i{iRDi,v, rhen” IS equivalent to “alter her death,” whiih 
Ihews it cannot b(:;^done by will. 

!vr. r. Stf fllfo High m(f) 2. I.nr. 104. 
ftmi-i, C'o K!r/ it. ^<1; H*>b. 312. 

{b) t. rjr» »,»-.-/ Vur., ; is :-4. 

.Nt,v, 4.. 

As 
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As to THE THIRD OBJECTION, that it was cxccutcd bv a con¬ 
veyance to the parties, and ^not truUoes, we anfwcr, I hat thcll* 
powers are executed hjKili forts of conveyances, i. Rollsy 329. 
Dike V. Rich 1. ftntrts,* 7 . 2 S. King v. MfUing, 

As to THE FOURTH ORJF.CTION, that this convcyancc left in 
hef an eftute for life, without impeachment of wafte, which was 
not in her power to do ; we aiifwcr, 'I'hechildtcn will be in, nut 
by virtue <jf her conveyance, but by the will, and fo will over- 
,reach her eftate without impcachmentof waltc; and confcqucntJy 
tiiat claufe in the conveyance, “ without impeachment ftf wafte,*' 
vitM have no operation j for the children may noiwithftauding biing; 

an'*;^On of wjitfj; lu-r. 


F3 


Thomiiwios 

Dichton. 


HILARY 




H I L iii R Y TERM, 

The Tenth of Queen Anne, 


I N 


The Queen’s Bench. 

Sir Thomas p..rkcr, Knt. Chief Jujilcs, 

Sir Lyttleton Powys, Knt, 

Sir Robert Pyre, Knt, J«Jices, 

Sir Thomas Powys, K/it, 

Sir lidvvarcl Nortlicy, Attorney General, 
Sir Robert P* ay menu, Knt. Solicitor General, 


* The Quccfi a;:^itirfl Suit ji\. 
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OuiC 

"ff w.T ail Inibrmation in naturt* tb a y.v? .c-vj-r.^its ogi^e of 

1 againil tor ni’urpiiij.-; the olHco of a coininuii bur- ti j.ufv-n-.irJer 

•> * "^l Jj^vli-CS-i in Ijihjbire. * is Kiantahlc by 

*“'1 ,...•. • jnioi,andtherc- 

tria] at bar r.pori this ifllu', whdhr! ''b/t'v was oh''!"-!! a i- rutlic.'Y.v of a 
capitai*'\i‘\,jr-f, by the laayor, lecoriier, asui canii-l burrrelil-b, the '’’'‘Uoiai.,’ .r.t. 
follbwini^ points at ole ’I"'''* 

* dvTii j, lint fj It 

The first question. The recorJer hati unde a dquity- 
rect'rder. bv writhi”' itiider hir. hand and lea!, and afcerwa’.ds lt.->J ^*‘'**‘^ 

rcvo!co<ithiJi.J'’,:vua,.''’\Uy anotlKt writing, a copy oi much was 

^^.i.Tcd in evidem e of^the revocation. 

• 

But this was held not gofsd evidence, bccauw it dsd not appear 
but they might have produced the original. Th(' •.’.i.pu''.il>ini. t an 
^office is in its ov/n nature giaiitable by p:\roJ; and tlu'.i i< n: though 
,it flionld happen to he granted liy writing, >.ut iincv it ii in iti’elt 
"rant iblc by parol, it may be revokcvi by p.iU'S. , 



[Til 
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If a charter jn). Tbe SECOND QUESTION. By the charter that incorporate^ 

^wer ** the the mayor, recorder, and, in his abfence, deputy- 

wdtr! ^ capital burgelTcs, vd'mayt*- pars eerufi^em, arc 

burgeiJ'csjvf/ impowcrcd * to choofe capital buigell'cf:. 

** ruidem'^^ ^ queftion was, Whether, upon thefe words of the charter, 

« aft afts “ mayor and majority of tiic burgefles, without 

done by th e “ the prefsrxe of the recorder, or his deputy,” were good ? 

ge®*T "-itiiout The Court feemed to incline that they were good, becatife 
the iccurderarc the word eorunden^^ refers not only to “capital burgefl'es,” but tq 
good. 

j, Stra. 53. 

3. WJf. 198. 
j. Ld. Ray. 

1136. 

z. Salk. 434. 

Kyd on Curp. 

3C.8. 447. 

What tvidinCB 
Tivirti Tift f iTa* 


** mayor, recorder, and capital burgefli'es j” and yet the rcafon why 
the prefence of the mayor is nccciiary to corporate at^-is, is n«jtf 
becaufe he is particularly named, but ' head o£»hc 

corporation i and if thi:> ^^'cre not 10, the additioir of theie word.s 
in chai tei s, recorder ttnusj would be ulelofs and unnecef- 

fary {a). 


coqx}' 
ruicn to (io cor. 
fonle .4A3. 


The third question wa?, Whether, I'uppofing it not 
rHjfthiT'utS* charter that the recorder Ihould be present, yet 

r.ty of a corpol did not oblige them to prove liim pixfent iit t''.a-i 4 e£lion ? 

I'o this it was fold by the Counfcl, that conctijjh the charter did 
notrequue the prefence of the recorder, tlv* qiieltion was no more 
than this. Whether they ftfould b«* ^i^liged to prove an immaterial 
part 01 tile illhe ? It was faid farther, that by a parity of rcafon it 
might be expe-Hid, that they fliould prove the prcfcnce of every 
one cf die coiiuiu n btugefles j that by the ifl'ue no more was 
meant th.m that the clcdtion was made by thpfe that had a power 
to Jo itj that ubi t/hijor pan, ibi iotOy viz. the autliority of the 
whole. 

And of thia opinion was THE Court, 

jgi<.rf^whetl4z- -j hi; :• ouii'i H <;rE.STiON ftflrtcd wu«, Whether, in a corpora* 
both and v.’..s by charter to confill of mayor, recorder, comr'ior? 

burgeile.'^,' he. the fame perfon might not be both rnayor^ an4 

' * j- j deputy-recorder f 3 j. ? ^ ^ ' 

Ifa ciw-ur ap. FIFTH QUESTION w'af upm the words thcTJlartcr, 

I '/'which appoints the fwcaring cf -»«•*.(flvnmon burgefs to'nc done 
bifore “ the. before; the mayor, recorder, common burgefles, or the majority of 
« nwyor, re- them, ibi prafentium 3 * Whether or no a majority of th« 

w'hole body wes by thefe words neceffary to be prefentat the 

« tiw ^ ■> or>^V^hcincr a majority of thofc*V*-'HI?dlh*i''i"^«*nt, vas 011- 

*• ofV'ieln ^y requilitc, thougii they iliouid not be the quyority of the whole J 

f* there prefent j" qu:srty ’Wlvethcr tiierc mult be znujarity uf the whulc body prtfent ?—See Kyd * 
m Cwp. 424. 

(3) See a. Bav. K. B. 74. Rex v. 

Newfliam, S.iy'.i, ui. Rrx v. Mon¬ 
day, Cewp. 5)7, Rex V. Grimes, 

5. Buir. Rex v. Vailo, Cowy. 

T-tS. Rex V. Bcllr.iiser, 4. Term Rep. 
bio. 

(l>) Sec Rex v. Tielawney, 3. Burr. 


1^15. Rex V. Jordan, B. R. H. a;;. . 
Rex V, Ooodvrin, Eougl. 3S3. nefi't/' 
R»x I'. Pateman, 3. Term Rep. 777. » 
Milward «■! 'I'tutcber, 2. Term Rep, 
80. } and fee Kyd on Corporatwes, 
369. 


It 


4 . 
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It was faid, that upon the rcafon of the thing it was not ncccf- Tk» 
fary that the fwcaring in ihould be done with the fame folcmnity as ^ 
thechoofing in ; for th^ choice is a voluntary deliberate aft; the 
fwcaring in, on the ^ontraty, is what a perfon once cbofen may 
challenge as his right, and may by mandamiis compel them to d,). 

And if this conftru^tion did not prevail, the words inthis claufe of 
tlfe charter, concerning the fwcaring, tunc ibi prtrftnthvi-, which 
are not in claufe concerning the clv^ionj W'ould fjgnify no¬ 
thing, 

V 

As for the objcclipn, that it feems abfurd to fay a min muft he 
*^worn before a majority of thofc that are prefent, fincc; if they are 
prefent he be fworn before them all, the anfwcr 

IS, thaV 'imi 4 lauf<> is to bc'uoderftood of being fworn in by the 
(Confent of a majority of thofc that were prefent. 


The sixth qiiestiok was, Whether, by a charter that if a charter Im, 
requires afts to be done by a majjritv of the corporation, a perfon po-v-tr a ntye/iy 
might not'^Up removed by a m..jo;iiv of that body, excluding the 
perfons Jfe-.Sarc to be removed, and cannot vote m th. ir own ^ 
l^jaufe ? f toi pt>r.it;on. 


But THE WHOLE Cofc^RT wrrc ofo^mi, that a removal being 
an aftof an odious nature, concerning it muft receive » ^ ' 

a ftrifl interpretation and that therefore the word « majority’* 
fhould be underftood of a majority of the whole corporation ? L 77 J 


rummonstoa 
nng of 
member'; de 


A SFVFNTH QUESTION railed was,* Whether not fummoning Afumi 
lo a meeting men-bers </cdisfranchifed, though 
upon re-examination itftiould appoir they were (till lawful mem-A j 
liers, fiiould vacate aa.s done * in tiiofe meetings ? 

The Court inclined to think it wbuld not vacate tl; a, 
of thefe points weie direited to be found fpeci:.n v 


31a 430, 451^ 
B. R. H 151. 
J. Stia. 584, 


Afiicvedo a^ahiji Cambridge. 


Cafe 45. 


T iTON A sPECjAL VERDiCi'^the cafc in fubftance appeared to if .ifliipinfured 

\J ; . . , be taWen by th? 

^ cn^n .,andaCter 

J/Jirvedo had infured fo much money upon a fliip called ;> of 

TiiE >rF«r^- ■ iULl.xoyage, in which Ihip /JJiewdj is IouikI by 
verdia »*/ to be at^all concerned^ in point cj interrj!. It r.ap- _ 

•pened that this (hip was taken by the enemy, and kept in their be re- 

Doflcflion for nine days, and then, before it w.;s canied mfia pm- t^-ra by an 
f * E' l.’iji) man of 

^ar, the property is not changed 5 but if it Vc f'urd that the plaimift' in tlif t>oi:cy is not »KfW M 
^r.in: -J'lUinJlt he cjiuwt rteover aginal the unUerwitUis. 
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j^nttrtoo ftdia^ VIZ, a place of fafety, it was retaken by an Emltfh man 

'AMkSlPGB. ^ ' 


The queftion was. Whether or no this*Vps fuch a taking aa 
ihould enable the plaintiff to recover the fum infured againfl; 
Cambridge ? 


Dr.Floyer far the plaintijf argued, that this was rather to b'e 
eftceined a wager than an iujurance j a fpei etnptio et venditioy 
and not a verji-a penca.'if v/hich in the books of the civil law is 
looked upon as a proper deiir.ition oi an infiirancc i that therefore 
whatever a 5 fs of parliament iire made about infuranees muft be 
underflood of proper infurances, and not infuranccs of the goods o^ 
llrangers j that whether or tto this L' will tle?eft 

the property out of the owners. Is a (|uc{liori fioperly* be tween 
them and the rctakers; but that ihcquefHon between fffievedojoid 
■* r y 3 3 Cambridge is only, Wliether the Ihip be taken ? * This cafe was 
compared to a man laying a ’.vager that he (hould not be robbed 
in going to fuch a place, he is robbed, but taking fome along with 
him purfues the robber, and recovers what he lof^ ; AougH 
the money is recovered, yet the wager is loft. So'^^ttne wager 
had been, that fuch perfons fhould not be married together; they 
are married, and aftcrvvc\rds divorced, prerrmtraiius caujd, yet the 
wager is loft. It was faid'iu./tb'Mi^-nihat without this expoiltion 
Cambridge would have tv.o clianccs, vrz. that it is not takenn^ 
or that it is retaken; but Jjjieveda would have but one, v/z. 
thetakijig. Grotius {b) lays this down as a xvtlr.^ placuit genlibusy 
ut is ceptfe rem intellinatur, qui ita detinety ut reevperandi fpem 
prcbabiit/n alter amiferit. Now in our cafe the fiiip was for nine 
cays rogether in the pofll-ffion <Jf the enemy. By the Jaws of Spain 
and Francey a continuance in the pollcliion of the enemy for twenty* 
four hours is an alteration f»f the property; and Aibericus Gentill.t. 
tells us, that a penu dlation with the enemy would, by our old 
Englijh law, alter the property. And Grotiusy immediately Ber¬ 
the plac^ beJore-mtntumed, fays, that “ recentiori jure geitJum, 
“ inter EuROP.ffo-s papulos introdubium videmnSy ut taliajcrpf*' 
“ cenpantur ubi per haras viginti quatuor in pat^ttie^f^jfimn 

furinU" 

Dk. Henchman far the defendant argued, that furcly the law 
would juji put an infurer non bona fidcy or a wagerer, in a better 
tondiciwn than one that infured bona f.dey and fay that any taking 
ihall enable a wagerer to recover ; but as 


It appears open tlic fptcial verdift wjion the inrurers for the redemption^ 
in tins Ciife, Tiiut << tlienianci'warwhlcii but that thk roMcv being “ n.vrr.y/ cr 
“ rtlook tliC ih,p bro'igiit her into tlie no interep witi'nt Ltvtfr tf falva^r,'"- 
** pert of Lmn/oo, and rcllorcd her to the the quiftion was upon tl .e urniii an<l. 

owi IT upon rcafonahle redemption 5” meaning of the wager: /irLuanMANsC 
and dicrcf re it i« f.iid, tlut the quefbon riEi.u, in the caf. of Uofs v. Withers,^ 
in till. Crfccould ncr iiavcariftn upon the a. Burr. £95. 

becaufc the owner nat (A) Grotius de Jare BciU et Pacisj^ 
jiliandoningthc ihip could only liavt c.nic lib. 3. cap. 6. fei^. 3. 

jdtgfs 
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•Iters the property (hall enable a real bona fide infurer to recover, Aistbwm 
* This queftion in the court of admiralty would not have borne a 
difpute i for the law j;* clear, that not length of time, but the »^****»*®*** 
bringing infra praji^ia^ into a place of fal^,is that which devefts 
the property. And for that the cafe of TfiS Eaji-India Company 
V. Sandsi in the late war, was cited } where the (hip was taken by 
Xlubarty in the year 1691, off of Tarmouthy carried to Northbergen^ 
then (bid to A. afterwards fold to B, B, fends her to the Ppeji^ 

Indiesy afterwards to Franccy and in the year 1695 to England^ 
where, (he being retaken, it was refolved, that the moperty was 
nut altered. The words of the judgment in this and the like cafes 
are very remarkable : “ in prajenti pertiner^* Is part of tlie 

feiifetice: f./tJ?:'?'tiie' ri.;»te.nce docs not give a new right, but 
confirms an oldione. In the civil law, alteration of property is a 
thing of an odious nature; and therefore the law, even by a flflion, 
prevents it, as in the jus pojlliminium ; where, in order to preferve 
property in the perfon returning jure pojlliminiiy the law efteems 
him ne\^^^o have been a captive, that (b manente cive maneant fua 
bona, — dejujlitiay in Difputatione 118. Priori- 
“ bus Iddinlnis refiiiuenda qua? capta fuerint ab militibuSy quihus 
“ nummin^r Jiipendia, Bello res per vim ufurpaniury quando ad 
“ locum iafumy (^c.'\ Petrisvs Be^us, Part No. ii, de 
Poftliminii 'Jure reverfis: ^..bfij^Ffitendumy h^hbus capta non 
“ Jiatim hojiium fieri. Mil tes dicunty that things (b long in the 
pofleilioii of the enemy eorumfieri : jura hoc non dicunty cum 
“ fieri poteji that the property may be altered by the pofle/Hon ot 
a (horter time, ei forj'an not altered diuturniori pojfcjjionej* 
CoNSULAT. DEL MARE,ffl/>. 287. abookofgrcat authority,lays 
down the fecurity of the place iftto which dcducuntur capttty as 
that* which caufes the alteration of property; othervvife, after a 
proper reward to the rctakers, pri^ribusy ts ' e . * Albericus ♦ f 8o 1 
Gentilis, in the place quoted by the advocate for t ; plaintiff, ^ ** 

-fasfi for his'title thefe words : Rem non fieri hojlis ante deduc’- 
^^Vongm-inffa prafidia and his determination i - pur 4 ;..tit to his 
and cxprcfsly againft what th* uoCToR^uoted. Grotius, 

<).Jett. i6. “ Eecvero res^ qua; infra prafidia perduflm 
‘‘ jiSifdiAHii^nty quanquafQ^ab hojl bus cccupattcy idea pc/lliminii 
***7 jo;i egeiity quia dontinum i.’tndum mularuut ex gentium ‘urc.’* 

As for the quotation cut of Grotios, re,o:tioti jtvcy fav. * 

Grotius builds ti.crc upon a miifakon foundation ; for he quotes 
Jlb ericus Cenir Hs. lik 3. ; and there is no thii«l hook. Indeed, in 
CQ^^TSTiTtherc is loniething like it; but G’/e/iMr quoted there 
^lart miin argument,•without coiuidering the conclufion, which is 
direaiy againft his quotation i “ perdutiisnem omnino dejiderant 
“ omniaf fays the book. 

The Court feemed to be of opinion for the defendant. They 
thought, that the plaintift’s being found by the verdicl to have 
no interejl in the (hip which he infured (hould make ifb difterence. 

Firfl, Becaufc they never would be more favourable to an in- 

{vttcrnsJi bona fide, or wagercr, than to one that infured fide^ 

Sccoiidljr^ 
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Secondly, Becaufe to make a different interpretation of this deed 
from what is commonly put upon policies of infurance, would be 
to run counter to the deiigns of the partiesK^o have made ufe of 
the very fame words that are ufed in fuck polices; nay, who have 
cxprefsly provided for this very cafe, by tlicfe words, ** Intcreji or 
“ no intereji }” which words lignify nothing at all, unlefs the fame 
lofs intitlcs to a recovery where the infurer lias no intcreff, and 
where he has. And that the property is not altered by the 
taking, they held to be very plain. 

'J'o be argued next Term by common lawyers (a). 


Cafe 46. 

Apauper Carnot 
be retnovcti to 
an extra-iiaro- 
(faia{ place. 


(a) It docs not appear (irom any re* 
port, that a fecond argument was ever 
iieard in this rafe. Park Inf. 73.—Hut' 
fee now tiw >3. (rit- 2. c. 4. 


Park on Tnfiiyj^p^pjij ek ^ and the flatute 
c. 37, / Park'll*' 

and Woodetbn's Ledurcs, vcd. ii. 

34 - 


* The Queen agahijl Dough ton, 

'T'HE CASE was this: A man fettled in a parijh. -'^novpd inta 
an extra-parochial place, where he gained a fettl^incnt, then 
removed into another parilh, and there became chargea’Jlev> 

The queffion was, Wlirirt 4|iis 1 ^. parilh can do with him ? 
Whether, by virtue of that aft oFTarlianient that enables them to 
fend fuch a one to the lalt pariOi where he was legally fettled, they 
may fend him to the pariih he lived in before fuch time as he 
removed to the extraparochial place ? for fend him to the extra- 
parochial place they cannot, for want pf officers to receive him. 

Powell, ^uftice, took this <b be cafus om\(jus, and what ought 
to be moved in parliament} thefe extraparochial places Being 
many in number, and of great extent [a). 


(a) Apnuper Ciinnotbe removed to an 
extra-par*.chip] place, Rex v. Tam- 
worth, Cald. 28. Bridewell‘I'.Cleiken- 
wcll, Salk. 486.; nor to^a place wh/ch 
^es not fcparatcly maintain its invn 


poor, Rex v. Swaclific, s. Confl's ?.«A,.- 
760. ; but if the place"'i//, ^er- 
icers may be appointed, 1. Conlt’s P. L. - 
23. ; uIkI then the pauptj^ay b|^C' 
moved, 1. Conll’s P. L. aST^ 


Cafe 47. 

9e«/ tcmf$ fires 
mnft be Iroin 
the rime the 

ftm/t «f ni’ihn 
an^e, and not 
from the time of 

'Safc%3. 

3. Salk. 343. 


Whitlock againfl Squire. 

^niS was an indehitatut ojj'umpftt for goods fold and dcIU 
A vered. 

The defendant pleaded in bar, that before the time of bringing 
the aftion he made a tender of the money, and that ever Ance tho 
lender paratus ftiit to pay the money. 

It was infilled upon, that the plea in bar was not complete 
ei.fiJgh } for he ought to have pleaded, that he has been ready to 
pay the mo/icy, not only ever Ance his tender, but from the time 
the goods were delivered, from ihe time the money Arff 
became due. *> 

And 
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And THE Court feemed to think this a material omiflion •, for. WHirtae* 
xt may be the money was demanded before the tender, and then 
there is a good caufc of adion. s«x,«i*t. 

* Silk agamji Hill. 

quESTloN was, Whether, in a writ of enquiry^ it was not wiictiier in « 
ncceifary that there fhould be fifteen days between the te/le "T** 
and the return, as well as in other writs ? 

The Court feemed not to think*it necefTarv, cven,by common 
law ; but if it were necellary by common law, that it was helped th/ntsm. 
by the eijuity and intention of 13. Car. 2. c. 2. f. 6. 'I'hcy did 
not think ir nccefrary by •■he coiiimonlaw ; becaufe the (latiiteof 
Jrticuli juper Cimrtas, 28. Eihu.’i. c. 15. made in affirmance of 
the common law, requires fiUeen days between the tejie and the 
return of ail fuiimons and uttfuhments (a)y as a rcafonable titv.c, 
in which the party, in whatfoever part of Eiuilind he is, may be 
brought^ court; but now a writ of enquiry is no fummons, nor 
in nature^a fummons ; K.-r both defendant and jurors are out c.f 
court. fuppofing that by the common law fifteen days arc 

requirc4,«o^ they thought it might be within the equity and 
intention oHhc flatutt^ot 13. Car. 2. the words whereof arc, 

“ that in all adions of debt aijd all f^cr pcrfonal actions, and 
actions of eje^Stmenr, after an iiliie joined theivin to be tried by 
“ a jury, and after any judgment had in any iuch action, there 
“ fliall not need to be fifteeiid.i)s helwceii the tefe and the return 
of the writs '-:nlre facias^ habeai f'jrpjrj juratarum-, dijhinyfas 
“ juratjrcs, fieri facias^ tapiai ad jatisfau, >id::m ; an.i that the 
“ "want of fifteeruiays between, tvt. in any fuch writ, fhall not be 
“ a eaufe ofeiroi.” * iN'ow ti.e words “ .uiyjudgment”fuppofc 
moic than o.ie fort of judgoient; Imj after a verdict, there are 
but two Ibrts, v.z. f^l and interlocutory jiulgments, . ,ow after 
an^intcrlocutorjt^'d^cnt, there iievei gi.es any writ but a writ 
of iSiqijjxyu; -.hereforc Ihould not thN Ilatute extend .• A^rit of 
felBJiriry, the word “ any” would be,liTiproperi,y ufed. And then 
the conclulion of the ftatute, “nor fhall the want, he, in any fuch 
“ writ; ” are words lb general, that they need not be tied up 
to ihe writs before mentioned in the ftarute, but may very well be 
underftood of writs of the fune nature, and lollciwing fuch judg¬ 
ments : if indeed the conclufion had hti-n, “ 10 any of the Wilts 
“ before recited,” the fbtute could not have boiiie fuch an inter- 
pretf g^i." ’ 

But the court of common plea*- differing in their practice, in this 
p.articular, from the courtof king’s bench, according to the reports 
of THE CLERKS, it was judged proper for the Judges of both 
courts to meet and eflabliih one uiiifonu rule of pradlice. 


[83] 


(«) Co. I.'t, 134- »• ;C;. 
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* Anonymous. Cafe 49. 

I F A POOR PERSON be removed from the parifti of to the An order of re« 
pariih of B. by an order of two juftlccs, and the puriih of B. moval not ap- 
reinove him to the pariih of C. tfie order of the j^flices re- p«»ledaigamai» 
moving him.to the p.Jjpfh of B. is become final, bccaufc B. did not 
appeal to the qn«r&r-feiUons (d). 


^ ' 5 « RfX V. Cliippini; Fariiiiftdon, 
Salk. 48. Maicndme v. flunfdon, FtJvi , 
316. Rex «. Silchcller, Buir. S. C. 
J51.I Rex V. U.inhycitI, Burr- S. C. 
•58. Rex V. Kirby Steplicn, Cuir. S. C. 


€ 6 ^. Rex V., fISoxwortti, CM. 42. 
Rex «. SwacliiTe, t.'.iid. 24S. Rex v. 
boutiujuratn, 1. Teriii Kcp. 353. Rex 
Kenilworth, a. 1 erni Rvp. 598. 


Anonymous. 

Jb< 3 S[r^«CEPTioN was taken to an order of juftices made for the 
maintenance of a t)a(lard-child, that it was n'^t fet forth in the 
order, that the baitard-child was likely to become chargeable to the 
pariih, which is the very foundation of the jurifdiction of the 
juftices of peace. 

* Sed non allocatur ; for the law prefumes that baftasd-children 
will become chargeable, becaufc nobody is bound to provide for 
them i and therefore tlus need not appear on the order. 

• Another 


Cale 50* 

An order forte 
maintenanot of 
abaltrfTd-childit 
good, though is 
donor Rate that 
it was likely W 
be chargeaU;. 

r. CMift’i P, tfk . 
43 »- 
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An order of * Anotheh OBJECTION was, that the order Was for the repucdl 
father to pay fo much a week for the maintenance of the cbiM^ 
week the ***'*‘^ child ihould conie to the age of eight years ; tvliereas the, 
• jriiiM fliaii be order ought to have been conditional, if the child continue fo long' 
ciEht years old, chargeable, 
is good. 

1. Vent 48. aikcaiur\ for fuch orders in the very fame form haver 

Silk. 478. often been allowed; and the words of the order, “ cowards mainU* 
s. Conit'sP.L. « nance of the child," imply fuch a condition. 

453- 

Jttftices have A’. B. ,Tn cafc of ballards, complaint is Hot neceflary to th 
•riginaljuiifdtc- juflicca of tlic pcacc jurifdiillon, as it is in tlte cafe a 

Cro. Car 471. 

BuUl. »55. a. BuUt. 355. Salk. isz. i. Stra. 475. 

(a) Sec Rex V. Greaves, Dcmgl. 532. and Mr. Conft’s edition ofBott’S Poorlavrs,- 
44* w 447- 


Cafe SI. Mitchell agiunft Reynolds- 

A bond condi- 'T^ITAT the bond was void thefe cafes cited i. Hen. 
^ed for re- X ^ Levitix^ 24* 3. Cro. 2o8. wlicrc if a fherilF take a hand. 

fror^ nfc^e»M- execution fees it lhall be void j but held that a-^nsmife would 

c:fc of his trade have been good. ^ * 

fcr^rrr/twfiiw,, Qjj OTHER SIDE it v;as/u:d^thztzn infant could not,either 
•iiff, wKiTcn- contract or a deed, bind himfelf, even for neceflaries* ' 

teitd* into upon ^ fum certain ; for (hould an infant promife to give an unreafon- 
Mc andreafon- able price for neceflartes, that would not bind him; and therefore 
conlidtra- it maybe faid, that the contract of an infant for ncce/larics, quate- 
^tc^a ^ contraif, does not bind him any more than his bond would j 
S. C ^11! 130. infant muli live, as well as a man, the law gives a 

_ reafomble price to thofe who furniih him with ncceiraries. I'he 
* I. 86 J cafe in the \ ear-Book of Henry the Fifth was but the extrajudicial 
S. C. Fctt.a96. opinion of a fingle Judge; and then it wa^*i total reftraint for a 
S. c. 1. Peer, particular * time, wherca.s this is but a reftraint*Yn ? particular nlace. 
W'lns. 181. And for tne cafe of execution fees, upon the llatutc dt^rF-liz. c. 4. 

J.IC. 739. it .^35 to prevent opprcflioa ; for the fticriff might threaten’ the 
]^eUcn era- concerned, that he would not let them have tlie execution 

tnAs, 169. unlefs they would enter into fuch a bond. ^ 

The Judges retained the fame opinion they had in a former 
argument upon this cafe. 

Eyre, Jufiice^ faid, that if the bond ivas void, the rcafonmuft 
be, bccaufc it was mulmn in fe ; and then feveral .which 

iland upon the fume rcafun, and have been .adjudged goodj^'W^ he 
overthrown j and he was of opinion, that the jury had no more 
power in an ajfumpfit^ where the promife was certain, to mitigate 
the damages, than they had in cafe of a bond ; and if fo, the rea* . 
foil of the diifcrencc between bond and ajfumpjit^ that has been fo 
much infilled on, falls to the ground (<7). ' 

(«) See f.in>e cafe, ante a 7, anri poft. 130. where the Court delivered • onanlinoai 
i^Iiuoa tlut tla: bend vrx> geexi. 

Widdriftztoa 


J. Term Rep. 

US. 



Widdrington againfi. Gharleton. 


Cai«( i'0'^ 


^s an appeal brought by the wife for the murder of her App#aifotiiiii^f 


% 


'[*' huiband. ^ 

To which there was a demurrer* 

ftfiEVES for the appellee infifted, that as in the writ the ** /” in 
the word “ appellat** was turned up, the writ was Lnfenfiblc, and in 
the eye of the law ito writ at all. 

, Cheshire far the appellant anfwercJ, that the turning up of the 
** V’ being no known abbreviation, fhouid go for nothing. 

3. Cro. 182. 467. Mich. 1693. liatl v. Roe. 

Reeves for thf appellee then infifted, that there was <7 What fiiaU be 

nuance ; for in the exigent the words “ de morte fui viriy unde eum *» • 

*^a^pellatf were omitted; and therefore it did not appear that this *** “®*‘"“*®®** 
txtgeat was fued out in this action. *[87] 

♦ CHESH'ir.E.yir the appellant faid, that this was an exigent fued B. R. H. 39, 
i^ut between the fame parties that the capias was } and that there is ***■• - 

no variance between the capias and the exigent, though there is 
‘ ing mbre contained in the capia^trm what is in the 

a. Stra. 989, 


And upon prayer of oyer of meitve procefs in this adtion, 

^ept was recited, and thereby admitted to be the exigem 
in tHis fuit. He argued further, that this difcontinuar,ce, i(\t 
was one, was aided by appearance} and that tlic difFcrence 
taken, that appearance and pleading>dVer aids a difcontinuance, 

^ but not appearance and demurrer]^ was not law. 9. Hen. 5. fol. 2. 

^51. Cro. 284. Roll. Abr. 789. 4* Ca. Rep. BojJe's Cafe. 1. 

Ventrisf 7, 

• 

Adjournatur, 

Rogers agalifl Wood. Cafe 53. ' 

A RELEASE OF arecognizrkce was pleaded to be, *^ante Pleaofa release 

“ emanationemfeirefacias** a rteo^» 

# ; \ ^ aancebad. 

This is naught; for it might be made before the a£Vion was 
* l>rought, and the plea true, and then the releafe is void. ' Ca 70^.^^ 

QcUft. 1(6. Moore, 4(9, 
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* [ 88 ] ■ 

* Rufli againji Seymour. 5^ 

T HK statutes or amekomen*' extend only to;' -ading? A.nendments 
of record ; therefore pleadings, v/hilc in paper, are amend- may bemade by 
able by common law (<7). >\nciently, all pleas v. - ■ err common 
teiius at THE KAR ; and then if any error was fpied in fliem, 
was“ prefcjitly amended. Since that* cuftom 'is changed, the 
motion to amend, becaufe all in paper, fnccecded in the room ; 
and it is a motion that the Court cannot refufe : but they may 
> refufe It, if the party dcfiring it refufe to pay colls, or the amend- * 

•meat Jelired fliould amount to a new plea. 

(j; S:-; bv*i.Ifidd r.un-. k93. 
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* Radcliffc agdinjl Roper. Cafe 55. 

T his being n cafe of confequgnce^ Sir Simon Ha’ <'OtJRT, Inthiscafcthree 
Lotd'Ktefi*t was ai&fted by Sir Thomas Parker, 

Lord Chief'juflice of the ('curt of King’s Benrli, Sir 
Thomas Trevor, Lo/d Chiif Ju/h'ce of Common Pleas, 

Powell, Jtulge of the Court of Q^ieen’s Bsnrh, and Sir John of debts, furplut 
T revoR, Alajhr ef the Rolls, to a Romanea.* 

tlwkc; thatthM 

The cafe in fubftonce was thus : furplusU mna- 

ture oi a realtn» 

A Roman Catholic de\ ifed his land to four tru{Iees,two papiJfssxiA tereft, and as 
two ptote/ian'Si to be fold for the payment of debts and legacies j fuchTOid,byaa 
and by a codicil, amongft other legacies, he devifcd the lemainder, 
whctb«r in lands or peilonal eftatc, to two papifts and theii hens. tIw ^ 

• The queftion was, Whether this was a good devife, fo as to 
dtflnhcrit the heir at law, bein^ a protcflant, notwithftanding the ,nciude devife. 
It. 6 c 12. IVtll. 3. c. 4. nude tor preventing the growth ofRefolved, ySttt 
popery. That a fubfe> 

• qaent devife M, 

For the better underftanding the force of the argumeift on each a thou^4ABa 

lide the queftion, it will be proper to premife tlic aforcfaid a£I. incapabiesfnfe. 

, In,, ita iwoca^ ^ 

o 4 a precedent devife to S. C poli. 33o.->$ C. 9 Med id; i8i. S.C a. 5ot. 

1,8. dae. 771. S C. t. Bre. P. C. 450 

G 3 By 





Rorzt. 
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. ^ the faid a£l it is provided, <* That from and after the twenl^A * 
“ ninth day oiSeptember 1 700, if anyperfon educated indtepop^, 
** religion, or profeiling the fame, fliallno^ywitliin fix month««fcer 
** he or flie fliall attain the age of cigl^tcen, take the oaths ofj &C'x, 
“ and fubferibe, izc. every fuch perfon (hall, in rcfpcdl of him or* . 

hcrfclf only, and not to or in rcipeft of any of his or her heirs or 
** poftcrity, be difablcd and made incajrablc to inherit or take iiV 
“ defeent, devife, or limitation, in pofll-flion, reverfion, or 
“ remainder, any land?, tenements, <'r hereditaments ; and that 
“ during the life of fuch pcJi'di\ f'r ur.til he or (he do take the faid 
“ oaths, and fubferibe, t<c. the next of lils or her kindred, which 
“ /hall be a pr(*tcftant, /hail have and enjoy the faid lands, tenc- 
ments, and here'ditaments, without U-ing accountable for the 
profits by him or her received duiing fuch cvjoynicnt thereof 
as aforefaid ; but in cafe of any wilful wafle committed on, &c. 
** by the perfon fo having oi enjoying the fame, 5 :c. the party 
** difabled, his or her executors and adminillrators, /hall, recover 
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treble damages for the fame, And that from and after the 
tenth day of Jpril i7co, rvery pap.ll', or perfon making pro- 
fe/Hon of the popifli rciigion, fiial! be difablcd, and is hercbV' 
made incapable, to piirchafc, cither in his or her own name, or 
in the name of any other pcrlbii or perfons, to his or her ufe,.or 
in triirt for him or her, any manor*!, lands, profits out of laji^ 
tenements, rents, ti^rms or hereditaments ; and that all and 
lingular eflatcs, terms, and any other intcrefls or profits what- 
foever out of lands, from and after the faid tenth of i^rrV, to' 
he made, fuift red, or da4ie, to or for tlic ufe or belioof of any 
fuch pcrfoiu;r perfon?, or uponany truft or confidence, mediately 
or immediately, to or for tha benefit or relief of any Inch perfon 
“ or perfons, /hall be utterly void and of none effect, to all intents, 
“ conftru61ions, and purpolbs, ^whatlbcvcr 

It was argued in favour of the tuvlfry that then; waJ nothing 
in the ait to prevent papifls from felling their lands ; but the 
defign of^the a6t v/as rather to oblige them to fell, and turn their 
real into perfonal citatc ; for the' continuance of ancient feats in 
the hands of papi/is was e/teemed the chief bub.vark and fupport of 
J pnpefy, thither rcfoi ting jcfuiis, &c. * If a Reman Catholic 

ffil, he may certainly giveaway the money arifingfrom the fide to 
a Catholic. If now' a papift may do this in his life-time, why may 
he not, as to the reafon of the t.hlng, 'appoint this to be done by 
trufiees after his death r if it be objc6fed, that though the eftatc, 
being by the will appointed to be fohl, muft be in common>Jkiw 
looked upon as perb.nal cftatc,yet it is land in equity, btcaufe it i.s. 
a known rule in equity, that the refi^duary legatees may conic i»ito 
the court of chancery, and pray ihatthey may have the land, upon 
their paying the debts and legacies for payment of which tno land 
was to bo fold. U may be aiifwered, that if a perfon has nis libcftyc 
to take ckber land or money, the Court will nut co.npcl him to 

{a) Eat fee 28, Cto. 3. c. Go. 
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; fbr where then Would be his liberty f Befides, 
Courti as this cafe isi to decr<% him the land, were to 
■ lake from him what the law alldws him to take and enjoy, and 
c^ve him tiiat which an a£hof parllaihent difables him hrom taking, 
and confeqiiehtly would altogether overturn ttie will of theteilatbr. 
Neither is this the ohly cafe whete this rule of equity may happen 
, th feil ; for fiippbfe the furplus were devifcd to aa alien, whom the 
law difables to take land, ihall this Court decree him the land, t/rat 
which the law will not fufFer him to enjoy ? Should this be citcem* 
ed as a real eftaie, it would follow that a Roman Cafholic could 
not charge his lands with portions for younger children of his own 
perfuafion, or payment of his popilh creditors ) becaufe, by the 
iame rule of equity, if the land were but fuificientfor the payment 
of debts, tie. thft creditor might cbmc into a court of equity arid 
pray the fame thing. If it be objedted,, that the teflatpr himfelf 
calls it land, for in the codicil he devifes the remainder, whether 
“ in lands, &c. j” it * may be anfwercd, that this was but the flou- 
rifli of a lawyer’s pen, and that if the will were complied with^ 
there could be no remainder of any real eftate. 
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Thus far it jvas argued, upon flippontion that a Roman Catholic 
was,' by this adt of parliament, difablcd from deviling real eftateS 
papift ; but that he was riot, it was argued to this efFed: 
That this adfc of parliament, as to the firft claufe of It which refpedts 
thofe under the age of eighteen, did not create an abfolute, but a 

* conditional difabiiity only, viz. if after the age of eighteen he did 
not do fo and fo, 8 ic. ; and if he did not, it did not even then 
create a total and abfolute difabiiity, but only made quaji a fequef- 
tration of the profits during life, or pon-compiiance. I'hcn comes 
the (fcond claufe, which creates in every papiff an abfolute dif^ 

• ability to purchafe lands, See. It is true, that, fpeaking as a comr 
mon lawyer, the word “ pUrchafe*’ llaAds oppofed to “ cefeent j" 
fo that whatever ellate a man docs not come to by defeent, he does 

purchafe, and theU pUrchafe nccefTarily includes devif^. But it 
' is not always taken in fuch a coinprchenfive feilfe j and even in 
this court, the word ” purchafe” is frequently ufed by way of 
contradiftinffion to voluntary fcttlcmcnts. And that it is here to 
be underlfood in the vulgar and mure common acceptation of the 
word, appears from the former claufc, refpedfing infants j where 
the a£k makes ufc of the words devUe, limitation, and dcfccnt.” 
Now had they underlfood the word “ purchafe" in the legal 
acceptation, that word alone might have fupplied the place both 
of limitation and devifj^. Belidcs, the words in the immedi- 
<itely fubfequent to purchafe, viz. in his name, or to ms ufc, 
feem CO retrain and confine the word purchafe" to fome acl 
* to be done by the party to whom the efiate moves, aiiu not from 
whom* And then for the third and laft claufc, viz. that all 
and fingular eftates, terms, and pthcr interclts or profits wuat- 
« foever out of lands, from and after the tenth of jfprii, to be made, 
fuSered, dr done, he ,this claufe ihall not make a devifee a 
^'pfirchiifcr, becaufe it is not an independent claufc, but explanatory 
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AA«»irri ofthe foregoing ) the word fych** plainly coupling it ** ^t^** 
to which It was only the addition of a penalty. For die ^ecediim 
claufe incapacitating a papift to purchafcjcit might be afked, But 
what if he fliould ^ 1 hen conics tins claufe, and anfwers the 
qucftion, laying, it Ihould be void. 1 o underhand this claufe m 
another manner were to fet one part of the aft at variance with the 
c/thcr. b or whereas the fit ft daiile ere ites but a conditional difi> 
abilit) of taL.ngby devile, viz if they do not lo and fo, alter the 
age of eighteen, Xc this cl lufc thus un ierftood makes an abfolute 
one.—All this was ftrengthciled by obfei v ing, that penal laws muft 
TvCctve the ntoll mild andfavuuiablc intcrpietation. 

Ov THF SIDE of the protejiant hen at laiv it was infiftcd, that 
this w. s a re d dcvifc, or a dcvife of hnd. 1* or as to the < bjeftion, 
that th s Court could not, in tiis cite, d^CiCe thc*l ind to the rcfi- 
dinry b gatee, bcc'ulc that woild bi for this Court to decree him 
what he IS by this aft unqualified for enj j)ing , it was anfviered, 
thiC before this aft of piil'iinent it uoulu have been land m 
equity , and lurcly it ciniiot be pretended that thcie is anything m 
the aft to alter it. It would be vii v ftnngc if t'ns'Couit fhould, 
aiuran aci of pniliamtnt m. de for the pu venting the growth of 
popeiy, make one rule toi ipioteft nt, ind another m favoui of a 
I 94 1 papift, and look upon the * 1 iinc devi'^. as'reil if made to a pro* 
teftant, but as perlonal if to a p pift. As foi the cafe put, of 
rem under to an alien , it w is anlwi.ri d, that an alien may take, but 
not for his own <idvantigc, but that of the crown, who, in th^cafe, 
would have the land. Laift would even, at common law, pafs by 
the words prohts out of luid but here the tftlator hiniielf, 
in his codicil, cftl it I. nd, which makes it a ftrongcr caiv, and 
then the v^ord “ remainder,”’which imports a fee, according to 
Lu*w)chct 762. arJ w ikes 11 go lo the heirs, not to the executors, 
(hews, th. t It h s the lutuu of a real eftatc, and was efteemed of 
as fuch bj the tftlator. As for tnc objcftion, that this would fall 
hud upon younger children and cieditors of p^pifts , it was 
anlweiec',* that the dciign of the aft was to lay diflieulucs upon 
Roman Catholics. 'And bclidc<<, this cate differs from that, becaufa 
It v/as here the cafe of a iciuliiiry legitee , and whether as to 
creditorsrfiid younger children it might not be confideied as peifo- 
nal eftatc, though reft n the lefiduary legatee, and whether be- 
e ufc the refiduaiy Ugitecs might pray to have the land, the ere* 
d tois might do lo tco, the Counlft of the lame iidc differed in 
upi non 

And the Counfel foi the prolelfant truftecs hid argued, 

tbit .f the dcvife was \oid as to tlie (xipilh tiuffees, the whol^ 
ihould go to them, it was urged by the Counlft for tho* 
proteft *nt heir at law, that the coilicil w?s a revocation of the will. 
And to this puipofc 1 Roll. Jhr 614. was cited, wheie land is 
dcvifad tojone, and aftfi tne lime land is devifed to the poor of the 
parish, who are incapable of taking, and it was hekl, nptwitbftandf* 
u'g, th. kill devifv. was a revocation of Jic foimer. 
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}<.,A$ to.theaflof parliament,that a papift was difabled by it from, 

^king land by dcvife, it was argu£o, * from the defign of the 

in general; which would be wholly vain, and by n 5 means *^»>**» 
aiifwer the end it was defined for, unlefs this interpretation was 
put upon it. Proteftant heirs of popifh ancestors will be always 
diAnheritcd; and it will be very eafy to conceal a gift under a 
dtfvile ; one need only fuppofe a papiit makes his will, and enters 
into a bond not to revoke it. It feems ilrangc to imagine the 
legiflators intended to leave Roman Catholics free to lake land by 
devife, a way that cofts them nothing^ and tie them up from taking 
land by purchafe, a way in which they are to pay a valuable confi- 
deration for it. It had been a more rcafonable intention to have 
incapacitated the papifts from taking land this way, of all others^ 

For making a w 411 is a ferious a£l, done often in exti misyataume 
when men are more than ordinarily Solicitous f» to diS'pole of their 
puAeinons, as they think, and will be told, at lead, by their pric/i't 
is moll for the good of their fouls, viv. to thoic of their own com¬ 
munion. Unlefs this interpretation prevails, grown papills will be . 
in a better condition than thofe uiidci age, W'hich furcly was never 
■ the intention of the law-makers. 

As for its bling a penal ftatutc; the quell ion is not about ex¬ 
tending penalties, but*whcther the ad lliall not be in a manner 
uielefs. Befides, penal laws made for the preventing public mif- 
chiefs, have been, and may be, extended. As the flatute of j},va *. 

1 . Rkh. 2 . that gives an aition of efcape again!! the warden of the Efcapeby rqtti.' 
Fleet only, extended, by equity, to all gaolers whatever. Sta- *>'• 
tute of pcity-treafoa for a fervant to kill his nialtcr, extended to a **'*?'’ 
millrels. • 

T,tc‘Word “purchafe” in a legal fenfe includes dcvifej and 5.Mod. 177. 
legiflators may w'ell be fuppofed to ae acquainted with the legal 
import of w'ords. • ,[ 

* Butthf? third claufe was that relied upon, which (it was laid) • f q5 1 
was not explanatory, but an independent chufc, referrii;^ to thofe ^ ” 
above the age of eighteen. Foras fyr the wo||d “fuch,” that did 
not make it explanatory of the preceding claule, but only referred 
it to the perfons Ipoken of before, r/z.pcrfons profelfmg the popilh 
religion. And besides, it has a new commencement, a plain mark 
of its being a new independent claiife. But fuppoling it an expla¬ 
natory one, certainly the precedent claufe is to be governed by the 
explanatory one, and not vice verja. And, without doubt, the. 
words in the third claufc do include devife j for the words “ pro - 
“’fits out of lands”,may be conftrued of profits arising from 
* fale, as well as centinuing profits. Certainly a devife to a papifl 
will fall under theS'e words, “ eftates, terms, interefls, &c.!’ to be 
made, done, or fuffered, to the ufe, benefit, and relief orpapifts* 

Note, It was faid, that a purchafe for a valuable confideratlon 
*could not be included under the word “ relief,” bccaufebthe worth 
being paid, it could not be deemed any relief j centra of a wilL 

In i'ay/er Ter^j in the thirteenth year of J^reen Anniy this caufe, r 61 i 
^came on asain in the houfe of lords. t- Bro. 
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Lord Lanfdown’s Cafe. 

T his was au ejeftment brought by three coheirs agalnfl 
Lord Laiijdi-wn, , 

Upon a trial at bar, two points arofc, which at icngih came to 
be found fpccially, as appears from the following notc^ ..t what 
paflTcd at tlie trial at bar. ^ ^ 

The Karl of Kath, the common anceftor, made his will, dated 
the twenty-fourth of OHoln-r 1684, under wi.ich will Lord Lanf- 
down claims : T'hls will was afterwards, in the year 1696, revoked 
by act in law, as to all the real elhiic uevifed by it, but not as to 
the perfonal. Some years afterwards, the teftutor told Mr, 
Nichlls, who was then ni t!ie fam.e co.'.cli with him, that he dc- 
ligned to republiih his will; and the d.iy attv;rA’ards, in ihe pre¬ 
sence of fevcral peop!e,die brought with him his will in one liand, 
and two codicils of the lame inipoit in the other, and laid, “ Jfjis 
“ if my will, by which I have feiiJed my ellate ; and this I defign 
“ as a codicil to my will, to be taken as part ?nd parcel thereof.” 
Then the codicils \Yere duly exv.cuted, according to the 1 fata to 
29. Car, 2. c. 3. of Frauds and Perjuries, f and tlic vviii.«nid one 
codicil wer-e fealed up in one paper, with the t'.sri of Eatr’s feal/ 
and ;hc other codicil in another piper, witii the fame fe.d j ani^ 
^ • iKcft 


Call* 50. . 

A codicil duly 
t.'cec’jted, with , 
a defign to the ^ 
icf'uMicaticn o£" 
a will, is a re- ' 
piibli'.-at'on of 
the WiU, ;d- . * 
tliough the will i 
not re-ex> •• 
fcntcd purfuane ' 
to £!;. Car. '9. ' 

'•r97 3 

S, C. Eq. Rep, • 
lij- 

S. C cited 
Coiny. Regt 

34. ' i 



# I 


'Lobb 

'£a|(«BOWM*» 

Cask. 


^^i<S^deiin^ Tcrin, 1 1 . Qiicfen Afinci' t. 


thefe papers were; aitet his death, produced bjr thofe siHth 
they wfcie depoficcd. Neither the will nor the codicil were ijrfAi 
at the time or repubiicalion. But in the codicil he took notice Of 
his will in the following manner: TVhereas I made my will 
“ in 1684., Which I do not intend wholly to revoke} but m re- 
** ipc£l of many alterations flnee happening, 


'I'he qutflion was, Whethpr this amounted to a fcpublication of 
his Will, the will nut being fcaled and fublcribed, as the ftatute 
29. Car. 2. c 3. requires ? 


The Con-n'iTi. for the plaintiff, before it Was found fpecially, 
fpoke to this point to this purpofc:—When the will was revoked, 
it became a mere fcroll; a p^per, indeed, in which there was 
writing, but of no force, and no more capable ofoecouiing a will, 
than any other paper whatever. It was luld (a), even before the 
ilatute of Frauds and Perjuries, that the miertingof a new legacy, 
or the making another executoj, did not amount to a new publi- 
£ og 2 , cation. * It appears fiom the tafe of Sir Litton Shodev, Lady 
Falkland{b)^ that the making a codicil, qnatenus a codicil, is no 
new publication j for in that cafe, a man by his will devifts “ all 
“ his lands aftci wards he purchafes other lands, and after that 
he makes a new codicil to his will,‘executed according to the fta- 
tute of Frauds and Peijurics j and whether this was a new publi¬ 
cation of his will, fu as to take in the lands after ptirchafed, w'as ' 
the qutflion ; audit was rcfolvtd by Lord CowpeR, Chief fuf- 
the 'I’revor, and fvdfre I'racy, that it was not} for fince the 
Ilatute oi Frauds the fame foims ate neceilary to thercpublilhing 
Cafe of Cotton of a Will, as to the firft making. In Ircvunion^s Caje (t), a man 
V. Cetton, a-holds up a jiapcr, and fays,'** this is my will;” and it was hel<l 
^rD.ao9. »»- words did not make it his will, becaufe it was not read} . 

^ and this before the Ilatute of I* rauds. No parol declaration refer¬ 

ring to a paper in wilting, would make a rcpublicatlon, even be¬ 
fore the flatutc of h lauds. This is plain liom the cafe of Bt et v, 
Rigden {S). And h.rc is nothing pretended in writing, that im¬ 
ports a republicatiCn} for a^ for the words in the codicil, no one 
rtiat rends them can think they do: and for the parol declaration, 
it was literally true} for it remained a will, as to his perfonal 
eftate (r). 


(a) ii RdL A^r 61S. 

(i) *. Vem. 6'5 712. 3. Chin. 

Rip. 9c. Powii cn Dcviics 609. 

(4f) Plowd. 34a. 

{t) It » fAtil, that TKT Col K i h<lll, 
that the making ef the codicil w >, no n - 
jiubL.atiOD of the w.U, tUy rot btrg 
■Axed together. Simpfon v Hoinl>>i 
Pue. Chaa 441. S. C. Gilb. L. K. 
#15. TBO, • C. B. Vcm. 722. and 
bcttufe finer 29. Cor. 2. c 3 thtie /hall 
^ no icpubhcatioa by implicaui w, hut 
the mull be re>(X(cuttd} vt hi wile 


a divife of lands fhall not he gebd, 
Achtiky V. Vernon, Corny Rip. 389. 
}!ut ke Ahney v. Miller, a Atk. 599; 
f lartin V. Savage, 5. Mod, 78. Gibfbn 
V MonHofd, 1. Veny, 485. Acherky 
V. Vernon, Corny Kep. 381.; in wh.ch 
eft cafe it IS tield, llut a codicil figned 
and publ.fhed in the piefence ol Uiree 
witncflcs, IS a repnbliGat.cn of the will, 
and that both niake but one will. S. Ch 
3. Bio. 1’. C. 107. See alfo Cailton x'. 
Giiflith, I Burr 354. Pollen «. PdUtii, 
i. Vczty, 437. 442. 

'The, 
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Wie male to the devtfeein tail, Bernard Granville, who died, living - .. 

^e teftator^ and therefore^it was a lapfed legacy {a), ^ rrH i^ 

The Court was of this opinion. 

,But THE CouNSi^L inftfting that thjs was a devife in tail, and * 1 ®“.™* 
therein different from the cafe of Bref v. Jiigden (h ); and that in 
this will the teffator declares, that he fo devifed it ** for the pre- der the 
f* fervation of his name and family and that the rcpublication 
was ;ffter the teffator * knew of the death of Bernard^ Granville, * £ 99 J 
and therefore could not intend that Bernard, who was dead, Ibould 
take ; and defiring, upon their reputation, a fpceial verdiil, it was v 

granted (f). , 

The Counsel for Lord Lanfdotvn offered in evidence parol Parol 4 edani«. 
declarations of the teffator, that it was his intention the iffue male ^ 

fliould take by the will. 

^ dencetoexpl^ 

The CoutiSEL for the flaintif oppofed this; *»**>*» 

affirmance oft^ 

And refufed by the Court. common Uw.’. 

1 

Note, The cafes ^quotf^d as to this purpofc wore, Molineun . 

W. Molineux (d); where it is held, that if a will refer to a thing in * 

Writing, it is altogether as good as if the writing referred to were 
infeited in the will verbatim : but that it is otherwife where the 
will refers to a parol declaration j for no regard is to be given to 
it, though it is referred to by the willfr). In the cafe of Little- 
'bury V. Buckley (f), which was to this purpofe, a rule had obtained 
in equity, that where there are fpccihc legacies, and no refiduary 
legatee, that there the refuiuum Ihould be divided according to the 
(latutc of Diffributions, contrary to the comnion law, which gives 


(«) The Eart of Bath, after taking 
fiotica in this will, that his lands wpre 
fettled ii[Htn his fonsC/!>ar/M and in 
tail male, devifed, « and In cafe my Tons 
f ‘ lhall liave no iffue, then lor the pre- 
f fervation of my name and fantuly, | 
** deVife my faid lands unto my brother 
** Berntwd Gram tUc, and the liclrs male 
** of his body iffiiingand Bernard 
flied in the life of the uftacor, kaving 
i^oe Lrrd i^t.Jdc-Kv, the defendant. 
^omy. Rep. 384. 

(41 Plowd, 34s. 

, (f) Cafes cited in refpefl tchhis fecond 
])oInt, were Ftdler v. Fuller, Cro. Eliz. 
4aa. which cafe is aKb taken notice of In 
iVfod,' Rep.' Steed v. Burier, in which 
fafe, rcfolved by both Courts, that there 
f 8 no difference between a devife in fee 
^din tail, as to this purpofe.>-NoTT: 
; in the firmer editian.-—It is faid, tliat the 
. IvRFt wte ckqr in tlwir opinion on Uu« 


point, tliat tlic heirs male of Bernard 
Cianviffe could not uke, no snore titan, 
in the cafe of Steed v Bu^er, 2. Mod. 
3131 a grandfoncoukl take »> iln by tl.s 
repuhlication of the will fubfequent to 
the death oi the fon : Simpfon v. Hoinby, 
Prcc. Chaa 441. See ^fo the cafe of 
Turner v. Kelt, where it is detennined, 
that if el. devife to B. and the heirs of 
tier body, aitd for default of fuch iffuCi, 
then ovei; and B. die in the Lfe>time 
of el ,; and then yf. by a codicil cofilirni 
his will} tliat the heir of B. takes no* 
thing, thougli it appear that .f. knew of 
the death of S. and of tlie birth of her 
Ion, before he made the codicil. 4. Terna 
Rep. Coi. 

(d) Cro, Jac. 

(f) See 2. Leon. 70, Cheney’s Cafe, 
5. Co. . and Bertie v. FalXland, before 
Lotd Somers. 
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it to the executor :• now here the Court received parol evident^ 
prove it to have been the intention of the teftaior, that the execti**. 
tor (bould have the rejiduum ; and that it> fhould not he divided^ 
But the realbn why the Court did this,^is cxprefsly alligned to bftl 
bccaufc it was in affirmance of the common law; wheteas here 
the evidence is offered in contradidion to the common law, vizi 
to enable * the ifiue to take by purchafe^ who by rules of commen 
law was to take by Imitation. This point was likewife fully fet¬ 
tled in the cafe of Litton v. Falkland (<?), that went through the 
houfc of lords. It was obferved, that moft of thefe cafes, oeihg * 
before the 'llatute of Frauds and Perjuries, ftood only upon the 
flatutc for Wills in writing, and mud receive an additional forct; 
from the datiite of Frauds. Indeed if a man devife an elfate to his 
fon Johni and there are two fons of that n;jme, or if a man devife 
the manor of Dale-i and there are two of that name*, parol evi¬ 
dence fhall be allowed to explain which of die two the tcflator 
meant. TTie reafon of the law in this point is clear and ilrong ; 
for if parol ci’idcncc be once allowed to explain a will, and give it 
another fer.fc than what can be collected from the words of the 
v.'iil llanding alone, what purchalbr under a will can be fafe? or 
what lawyer can give his opinion upon a point tlut depends upon % 
will (b), ' ^ 


A fpecial Vcrdlft war. found (c). 


(«) a. V«rn. 624, 625. 

(0) £cc'Ki:ihiield v. Cardeft, 9. Mod.i>. 
s peer Wnrs. 15S, Petit v. 

i. Peer Wms. 7. Granville v, Beaufort, 

j, Petr Wmi. 114. Lake v. Lake, 

12.6. Crown v. Sclwin, 


T. T. 24a Coote V. Boyd, %. 

C. C. 525. Clinton' n. Hooper, 3. Brv. 
p. C. 201. Homfey v. Finch, 4. BrO. 
C. C. 239. 

(e) This cafe was afterwards aprec^ 
between the parties, Prcc. Chan., 441. 


Cafe 57. The Queen againjl The Borough of- Aldbprough. 

T^he taking tie 'T^HIS \ps a mmdentus to the mayor and hiirgcfles of /iUbo” 
pur- rcugli^ commanding them to reftore one Spat^awk to the of* 
topttotlie 43. ficc of cri^ ital burgels of that boroygh. 
lE^. 2 c. . IS ■ ... 

sjiri cedent qua- I'o this they return, for caufc of not ^>beying die writ, that ho 
t^fit.cn to4>e- had not taken the facrammt within a year before the eledion, ac- 
^geftofa cor^ Cording to the ftatute of 13. Cay. 2. c. 2. {a). 

Sir James Moustacu oyeded to the return, that the aft of 
\ 3. Car. 2. q. 2. as to taking the I'acrament, wa.s only direftory, as 
to.the electors, what fort of man they fliould choofe, and dia not 
nuikt* a n^ity of the oiHcc. * And to maintain this point, the.' 
cafe of The King v. Larwood [b) v.;as (j,uotcd, ufhlch was an tnforr 
matton againd Larwood for not taking upon him the office of fheriff 

(j) Sec Tlie Queen v. The Corpera- Sl:in. 574. Garth. 306. Holt, 505. C 
t'en of iOuclsingham, poll. 173. Comb. 3x5. 2. Vent. 248. 12. Mod. 

' (A) l‘■iU^y Term, 6. W//. 3. i. Salk. £•;, 1.. Ld. Uay. 29. 

168. 3. Edit. 134. 4- Mod. 


(Ration. 


'.i 
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^^.the Kitv •( Norwich^ of which oiHcc he was capable; he pleaded T**! 

‘'^.|he inrormation, that he had not taken the facrament within a , , , 

/^ar, &c. and fo was ii\capablc; demurrerj and judgment on the ^ 

l^d^e of the information. 'Fhis is a cafe in point j for whether the 
hbt receiving the i'acraincnK created an incapacity, was the fomida> 
tion of the demurrer. 

•The Court. This interpretation of the adlwas never oft' red 
to any Court before the cafe of Rexv. IFhitchorn (a); and .iioulJ 
it prevail, the a£t would fignify very little. As to the authority of 
the cafe of The King v. Larwasd^ it amounts to no mote than tn»s, 
that a man fhall not defend one crime by another, o/sc. his not 
taking upon him the office, by his not receiving the facrament {b), 

A SECOND oijjECTioN to this rjctum was, that it did not ihew Stat. 13. Car. %,. 

that this corporation was in being at the time when this a£l was ^ 

made cotporatawis 

. errated betoro . 

Sed non allocatur : for the a6t extends to all corporations created and after that 
before and after. 2. Fentris 243. ^ • 


A THIRD dojECTioN to this return was, that it did notap*; 
pear that the jgerfon was Jhnmoned to fay what he could for him- 

jelf. 

To THIS it ivas anfivercJy that this return amounted to a fpe- 
cial non elecius^ which muft be as good as a general one, becaufe 
it did imply it; and to prove a general non eleitus would have been 
a good return, thefc authorities wci c quoted; Dunch v. The City 
of Norwich (tr), where the return \\a!,non debito moaa eleflus \ and 
held there indeed, that the debip modo was ^ wrong,becaufe it made 
fhc party a judge of the legality of, the choice; but without that 
thej^turn had been good. In Farrington's Caje (d)y the return 
was nunquam fuit eUclus et perfetius ; aii'i k-ave was given to 
amend the return, by ftriking the perfi£ius out. 

Parker, Chief JnJlice. I think it very proper a co'poration 
ikould hear a man before they expel him. There can*be no in- 
convenience in holding corporations»to this, for it can only keep 
thofe in that arc qualified to ft.ay in: and if corporations will un- 
juft]^, after bearing, expel men, it aggravates the fault, beca'uie 
clone again!); knowledge. It is true, the party has an ai^fion to be 
reftored; but then, in the mean time, he is wrongfully kept out. 

PowELi., ytiflice. It is very reafonable that corporations (ball 
do this} but whether by law we can oblige them to it, is the 
queftiqp. If a general non ele&us had been a good return, why 
•not that which amouhtl to a fpecial mn elellus ? Surely the aduuig 
|bc reafon does not make the return worfc. 

No opinion given in this point. 


The return 

nittndtmM, tiwt 
the party had 
nottakentiMfilol 
enunent, oughfes; 
to Ihew that ho 
was Pummonid - 
and bmrd. 

Vide Salk. 4.%'i, 

•m ^ 

• L iOi ] 


• fa) Ante, 64. 

(^) See ftatute 5. C<o. v. c. 6. and 
the cafe of Hartifon v. Evans, Cowp. 
^^3 mb. KydonCor|>orations,352-36F. 


(t) Eafeer Term 1706. » SW. 20^ 
rcpoiud Ukewife 1. Kcb. jH. 

; I. Show. 

Parker 
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yCafe 58 . 

ffy «fter af* 
a^nment of m 
the af- 
.afnpr give a 
otter- 
to acknow* 
(atisfac- 

ftto'ttponr«coi-(i, 
is relicvable 
in chancery. 

;* [ 103 ] 

-k C, *. Eq.Abr. 
Mi- 


Parker agaiitj Lilly. 

• 

A MAN afligns his bond to B. B. files this bond in the nantei 
^ of the alfignor, and has jodgnidiit. On a writ of error 
brought, the judgment is affirmed y and after execution is taken 
out, but before it was returned, the alfignor gives a warraiit of 
Attorney to cuufcfs fatisfadtion upon record, which is accordingly 
done, and upon this a fuperjedcas is taken out to Hop the exe¬ 
cution. 

t 

It was moved to fet afide t!ic fnperfedens^ * bccaufe after affigO". 
ment the Court will not fuffer the alfigiujr to give a warrant of at¬ 
torney to acknowledge fatisfaclion} ^nd for this 1. Boa. 

was quoted, ' 

* But, as to this, it was faid, tliat the aifignmcnt v/as matter of 

equity, and was more proper for chancery than for this court; 
and a late cafe was quoted in the common pleas, where a bond 
'■ , was taken in trull for another, and the obligee dying while the fiiit 

■!£'' upon this bond pended, it was held that the cejiuy que trujl could 

not go onjn the a£ftoti, bccaufe this Court could nojt ake notice of 
the trulV, or of any other plaintiff than who appeared to be fo upon 
record. 

And of this opinion was Tnt Court. 

Whether after It WAS FURTHER INSISTED, in favour of the motion, that 
fxecution a execution was gone o6t, it was not regular to grant a Jitter-- 

without a Judge's W. , 

Ju^pthaivt. TifK Court toot time to inquire into the prafUcc. 


Cafe 59. 

'A d«vif« 'to 
•and hit twobro- 
.Shers pteetjive, is 
awe void for un¬ 
certainty ; for 
fhe law dirc^h 
.wbo Dial] take 

^rft. 

} * • 

0« S, led. 

l^y. 131a. 

. 3 . i& ». £q.Abr. 

'.^C,Coiny.Rep. 


|:ip.S.Vlner, 
E. I,. 

'■rt ] 


Ongly agahift Peed. 

'T'HIS *WAS A WRIT OF ERROR out of the commtm 
pleas. * * 

The case was no more than.this : A man devifed his kiid to 
and his brothers fuccfjftve } but not to be entered upon or en¬ 
joyed by any of them until after marriage. J. was by the ver- 
di^ found to be the eldefl brother : and, Whether this will was 
void by reafon of the uncertainty who ihould take? was the 
quelUon. 

The Court v/ere all of opinion, that the will was a good will,* 
and certain enough; for being in the cafe of brothers, the com¬ 
mon law was a guide to the expofition of the word fuccej^e,** 
VIZ. that the eldeft (hould, after his * mariiage, enjoy it firlt tor hi$ 
life, ^en^hc fecond, and then the third j Specially when he whdf 
was named in the will, is by the verdict found to he the rideft bro- 

tW: 



Om«iV 

ag^fi 

Pxxo. 


Michaelmas Term, ii. Queen Anne, In B. R,' 

i£hcr: had the devife been to B. and C. to take f:tceJJi.£j it 
would have been void for the uncertainty (a). 

(/») The cafes quoted in the argument Moor, 636. Forrett v. Frampton, Stiles, 
Were, Wit!'I’torre t». Hobart, Hob?3f3. 434. Rate AmUerll, Raym. Sz and 
S. C. Cto. bliz. 57. S. C, Ciodb. 51. Co. Litt. 377.—Novt teyirwri” erfUBe. 
S. C. Hutton, £7. MeHow -v. May, 


Sawkill Warman, Cafe fo. 

^^HTS was an Infmul compulaffct: the cot»nt upon V/hich thepJca 
* queltion arofu was, that up('n an account taken the ninth of 
yanuaryt the defendant appoarins; to he indchlpd to the plaintiff in 
'tlie 'fam of one himf^red and fifty pounds, promifed payment upon of nen ajJumjJu. 
the thirtieth of JaKuary. 

The defendant pleaded mn ajjampfit infra fex anr.os. 

'1*0 this it was demurrctl, bacaufe the fix }\-ars arc to be com¬ 
puted from the time of the perlormance, arv.l not of the promife j 
and thcrefc'* t. pi..: rr.ijrkt ha true, aiul y 't titc pbintilf not ' 
barred by ifatiue of ! ’''ii*; .lionc ; and therefore the plea fhoulJ 
have been afiio' uc<*i ac^rcj't fra fx u>:njs. 

And of that opinion w.^s tii». Court. 

• In Hilary Ttrm f Jlowin;’ there was another cafe, parallel in 
emnibus (a). 

(a) Se«-ihf cafe ofSh»Jt!l;»d rti'.Av, £7}. 1. Mod. E9. CouU-x-. Jjhnfcn, 

Cro. Car. i3y. Barklcri. Muir, z. Id. oj 3 . 


The Qiiccii afaiajl Tl’.e Inliiibitants of W:’''e. Cafc6i. 

TN Tawny's .Ca/i- (a), which does i.et matorLilly differ from thisj A rate cannot 
the quellion was, WiiL trier a rate niiglit be made to i • .burfe 
an overfeer of a former year ? and r. foived it could not ■, and upon 
this ground, that the prelcnl iuhalutants are by ihw bound only to yea* 
the maintenance of the prcfeiit poor i for at tliat rate nobody that 
Comci'into a parilh, can tell what he is to trulf to {l>). * 

S. C. Foky, 10, S, C. t. Bott P. L. 272. 


(<i) Salk. 531. Ld. R.iym. icii. Mr. Cwii.l’s edit, cf ElIc’s Peer Laws, 

C. Mod. 98. *74* 

(i) See 17. Gn. a. c. 38, f. 11.; .«.1 

- ♦ [ 105 ] 

* The Company of Stationers Parfriflgc. Cafe bi. 

^'T'HIS was a point cf law, dircwied out of the court of cliancery, yhc Company 
f- for the opinion of the Jud''.:s ol the court of kine’s bench. “ 

• * » o ^ n^,t an lxcIuRv* 

right to print —S. C. 2. Chan. Cafw'i, Ci 5 . 76. 93. 2 'jJ\o\v. 258. z. Dl. Rep. loof. 

Lilly £nt. 63. 1. Alod. 256, 


Vot. X. 


Tub 


II 



Th* 
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The question was, Whether the grant of tlie crown, to tht 
Company of Stationers^ to have the foie printing of almanacksy pro¬ 
vided they wereliccnfcd by the archbifhop of Canterbury and bifliop 
of Lonttony were a good grant i or void, becaufe againll the liberty 
of the fubjofl ? 

It was argued ajrainjl the patenty that printing was a handi¬ 
craft trad'', and therefore no more to be rellrained than ofher 
trades j for to lay that the ciown lias a power overall trades, that 
may prove malum per aceulensy would carry the prerogative of the 
crown nobody knows wliither. Where the crown has norightof 
copy, it cannot appropriate the printing to particular perfons; but 
where the crown has a right to the ct>nv, there it may ; sis in the 
cafe of the tranfli’tion of the lulLy and tic Tcur-Bsoks. 
'^I'hc king has an interefi: in t'n;: Stat’/tj Berk (*/) *, asid the fame 
may be laid of the Bxa ’'fConi.'ir-n Braji,. In Sc'.uiour'’s Cafe{b) 
it is indeed f.iid, that o;> ,“'ftianaik is but a copy ol tiic calendar, out 
of the Book of Coninioii I'l.iyer. Bi anover to this, ns altilis 
repf'tenday ben re the Ls.e{onnati(..ii, the B'joh cf Common Prayer 
v.MS lUbj-.-at to the alteration ot rriK ordinary f and there were 
almofl sis many Comsnon i'saycr B''eks as d-ucufes, as appears from 

L. :i:v.-ccd ;r). Kvery had me appoint'ng <31 the feafts thsit 

were to hv ebrerv'd ie, hir (.ivu chintii suit! ih'jccle. In the Year^ 
Lock of J fi.it y the Si V'l’ih it ir fa.d, that ‘he * calendar is of no 
authoriiv- bo that helorc the keronnation, ths: calendar could be 
no creature of Staeu ; send as for the silmaiiack’s being faid to be a 
ropy of the caler'd.ir, thj,Te i‘ no reafon for it; indeed b(;th are 
r< giifcrs of tirr";, itie osse for prophane, and the other for liicred 
uk;. — Tlicn it v, as arg'nd, tiiat THE PATENT was void, becaufe 
:';i. oc-iftory of a rv in poly. Monopolies arc I'.id to be contrary to 

M. '.on’A Cm AH TA {f’}. The liberty of t!ic fubjedUvas prccarioas. 
l.J'cre Magna Chartia f/j. 'rhalfUtutc docs not annul mo- 
i.opchcs tlscn in being, but prevented any mor:., A grant to 
make All playing-cards, has been adjudged to be si monopoly ("). 

It WAT. ARG'.;r'D for the fatdity that the crown had a peculiar 
riRht and isKtrrcfl in the Bock of Commt.n Hrayor, anil confe- 
qurn’'!y in the caicnJ.M', which is a part of it j and the shaking 
fome additions to it, Ihall not develf the neswn oi' their intcrcit 
in it. Since rhe ut of printii''.' was i'oiiiul out, itiras been more . 
lifidur the c.''.rc of fuc crown thsin any otlicrart whatioc vcr. r IRST, 
Boraul’c it v-m^ an .■:( i:.treduced bv t!ie care of the err ivn ; 


in Carter*! Ctif -.v-iiich gives the crown a pmperiy in the 
trade. SmoNak.'/, ilccauie el ti.e ;vcatpefsof the itu.onvcnicncs 
that muy redound to tl.e public koin the mifmanagement of thif 

('/) S-1- i!k- c.if.- cf t'"*: .‘u.'tioii.-rs (■) 2. lnft.47. l^eciifolltslftcr, li-j 
pi.ny, 2. IC7. .ibout monopoliis. 

(i} I. (/■) Moor, 674 j, 

{ ; J,;;?. Gsr.ir.i r<i-. 1:7. (?) Daicyi'. Allen, 3. Med. 76. 

/a; c, !. • j.i. :•( L. Kfb, 731. 

•prefs. 
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prefs (tf). On a controvetfy about the printing of RoUe *5 Abridg- 
mnt, it was decreed in chancery in favour of the patentees, and 
this decree was confirmed in the houfc of lords (/<). In a quefiion 
about the patent for the foie, printing of all /f/w backs., judgtrent 
was given again!! the patentee in the court of king’s bench, for the 
uncertainty of what ihuuld be cilccmed a law book; but this judg¬ 
ment was reverfed in tl;e houle of lords (e): Seymour's Cafe {d) 
is full in point, where the fame objections were made as here. In 
the cafe of The O.nlpuny * cf Stutisners v. Skinner (e), the patent 
was allowed for Primers, Pfalters, Pfalms and Almanacks. In the 
cafe of The Cempany of Stationers v. John Gale (f), there was no 
decree indeed for p-intirg Pfilnis, Pfalters and Almanacks, but 
the reafon was, bt:?ufe tiic perfon controverting the patent fub- 
mitted xvithout. In the cafe uf'TL'e Company v. IVrighi (g), a 
patent for printhig the PiMm.s was allowed. In the cafe of The 
Company cf Ste.tzoners v. L-.e another patent for Pfalins was 
allowed; and 'ii t!je c.'i'.; (>f 'lie Cs"ipany v. ——, a piccnt for 
Almanacks (r) in iii<; itatiite 9. Anne,Q. 20. this very patent 
now in queirio;;, is taken notjee of. 

The CorRT. 'J’hepi'ontfiir thcfde printing nfbvv books is 
not now to bo luak<ii, luvl.ig bad the faiiCtion of the houfe of 
lt>rds: mono’polies are odious; this cafe, therefore, is to be dif* 
tinguifticd, by deriving to the crown (<m\c fpccial intciel! in <7/- 
frianacis. 

No opinion was given; but the cafe wtss ordered to be fpoke 
to again {k). 


(a) Carter's Rep. 89. 

(f) Roper i'. Stri Jtcr *34. 
and the c.ifc of t Uri.vtifay of 
Canibr.dj'c, i. Ci. Rep. ito. 4. Bl.it, 
2316. 

(<f) 1. Mod. 256. 

(r) j. Ktb. 792, 

(/) 

(/') 2. Show. 25S. 9 . Ch. Cafes, 66 . 

V) A , . 

{i) As tlic Company cf Stat-inUTS 
.fbnndid titrir ciaitu in the nght ot the 
crown, the Court thcuijlit ta it it was jn. 
cuiiibenr on them to lli -w, tiuit the 
crown hadfomc j’lcpcrty in tl’c pnnt.ri; 
of almanacks, aisd tiic c ife itood over to 
afFoed them that opportiiiiit/, 4. Bi:rr. 
2319, 2383. But there iK-vei was any 


lUiJem'*': or op r.icn .-i th s <afe. 

ieOCLorJ Ml!, -n. W S .leC'.-i’r'.t cf cifcj 
j). Buif ZAC?. In t.T-yi.-r 17-^, how- 
cv::, ;;i.‘ cLtit.cn w.\s ne v'td m tc.eeife 
ol 'I I.e 'nni ' o'!], y i- C-irnan, 
.iii! O'- .1 c if • llntfJ.'iut o; v'l.inecry for tl.e 
cp.c..' <'t r'le lour: cf ' "oi) pKas, 
J-'ff'.R EY, ack- 

s ro.v ..n i N sK j;s, j; . 't, cert.fieil, 
Fir'- r, ‘‘ \ lilt tlif IT.•Ill inadc to the 
p’air.tift'-, thob: t, rtiRL'utnpuiy, was 
“ r.il'.iintil So iij.i; ,i'.r>i..r, „ ht .,r.ci prug- 
“ r,i'<li>,.ar'iv«s , -1'- j^,. • or al. 

“ l.i'.vti'-h\ tl ■' i)cf C \\ 

'• thi Pf'J !y L-J-,vi c-tl'.cr ol thciiij 
“ 1 .rti:i-i'.::’.ein.i'’.c.”- -AndSxcos dlV 
‘‘ ' 1 1. .1 til;- CiL'wii! .ad not a purwg.uiM 
“ c't pov/ti-to n;-':.- r.'c’’. t,i mt to tin 
“ oti.’. 'live, o! any ether oi 

ot'.tis.” 2. B;’ek. R^p. I. .19. 


The Queen agaifijl The Tvhiyor :i:ul Hu;f’;c!rcs of 

P'.'-mfrct. 

^T*'inS was a mandamus, tiirccfcd to tlur mayor and biirg^ni's of 
Pomfret,to rcftorc If 'iiiiasfi l.e: to the oiHs'c of burgefs. 

moved vijis f/ifl.v/; ili.it he wa.i. moved ferw - .rin.Jjrc .; and that his elcAlor 
Mt haviuE taken lU Uiremc.ot ; Is bad iVr its ri j>i'i;T,ar.cy. 

II 2 They 


Tiie 

CoMFANrOf* 

Stationxks 

againft 

PartridoI* 
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Cafe 6 J. 

A rctnm to a 
nthd I -ix, tlat 
the p iriy re- 
was void by hit 
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The <^een They returned, that he was fuch a day e!e£tus et ferftElm ; and 
ihew For cauFe of removing him, his mn attendance at the feffions % 
***aw6 ^°* and then they fay, that he bad not taken the Jacrament within a 
BuHCKkSEsor year before his eledion, and that therefore his cledioii was nuU 
PoMFEET. and void. 

The CotJET was of opinion that this return was bad, by rcafott 
of the repugnant and contradidory matter contained in it. 

£ lo8 3 * For, FIRST, they relume that he was fuch a day clcflut ct 

perfeiius’t then fiiew for caufc of removing him, his not attending 
at the fe/Kons, according to his duty *, and then fhew matter that 
proves him never to have been clcdcd; and confcquently, th.it it 
was fo far from being his duty to attejid, that it would have been an 
afl of prefumption for him-to have done it: and though fcvcral 
caufes may be returned, yet they mult not contradid one another; 
according to the cafe of Duntb -v, ‘fht City of Norwich (<?). 

Nnr.-attcndance SECONDLY, They held, that non-attcndance at the fejftons was 
attijcfeflionsno jjot a good caufe of removal: for though they agreed the dift'e- 
frifure'ui'a'cor taken, g. Co. Rep, gg. between public offices, that concern 

pJwteoincc * adminiftration of julllce, and private offices, viz. that,»flw ufei\ 
in the one, is no forfeiture without a re(|uclt, and fomc fpccial lofe 
occafioned thereby, as it is in the others and that the office of 
burgefj is a public office, ^;c. yet this cafe was dilPercnti for the 
ahfence of a llngle alderman does not hinder the holding of courts-, 
or the valiilitv of the acts of that court; fo that hereabl’cntc docs 
not amount to a ns» ufer of the office (/-). 

The9./fB«.c.io. The Coi'RT was Ulcewife of opinion, that returns to manda-^ 

makes no djffe- were to hc kept to the fame luiclnefs, fince the mandamus 

rence m «'«"■»» jinn. c. 2C. as before, 

to manaantut f. ^ 

Peremptory inandamtA granted. 


{a) I. Salk. 436. .wrl fee the c.ifc^ of 
Wright <>. Fawcett, 4. Ruir. 2041. Rex 
Chuicliwnrdeiib of Taunton, Cowp. 
413. Rex Atnyor of Cambrid-je, a. 
Term Rep. 456. Rtx v. Lyme Regis, 
DuugL 1^7. Rex V. Mayor of Yoik, 
5. Term Rep. 66. 


[b) See Stjleant Whitaker’s Cafe, 
Salk. 434. Rex.-r/. Carhfle, i. Stra. 38^. 
Rex v. Mayor of laiccfler, 4. Burr. 
20S7. Rex ->/. Wells, 4. Burr. 1999. 
Rex V. Richatdfor, 1. Buir.^317. 
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Stennil agaiufl Brown, 

CONDEMNA'i'ION of a as prize, in the aJmIralty 
court of Frurcjt was attempted to be proved by a (opy 
of the condciiip^tion, lubfcribed by the officer of the 


But Parker, Chkf Juflicc^ who tried thccaufc, would admit 
of no evidence, but -iw exemplijkutkn * of the condemaaitun under 
THE SEAL of the court. A copy of a,rule of court, figncd by 
the officer of the court, is no evidence in any other couit, uuleis 
the Ju^p'ge of the court fet his hand to it himfclf; h\xt iX. Niji prius 
the hand of the officer is enough («), bccaufc it is the fame 
•court. 

(a) Bull. N. P. 229. 2. Ld. Raym. 743. 


Cafe 64. 

The fentenee of 
1 lorcign court 
of.tdintraliycan> 
not he given in 
evidence,except 
under t!ie leal of 
tite Court. 

* [ ^09 1 

Bull. N. P. 226. 
Sayei, 297, 


Nickfon again ft Brohan. Cafe 65.- 

A MASTER ient iiis fervant, who was ufed to tranfaff affairs of if .1 mailer fen4 

that nature for him, on Saturday fnsrnivg^ with a note drawn a clerk,who,'»■ 

upon Sir Stephen Evans, with orders to get from Sir Stephen *' ® ">•- 

^ ragenient of hit 

caih cona-rns, with a note to a hanker to receive the money, and the fervant. inftead ol lo doiay, j'cit 
another perfon to give him adr..ft upon the banker for it, and the bankfr f.'JIa b,.io e the Irelt 
fented, THt MAST sa is liable f> r the lof»—3. Bac. Abr. 5<)a. i.l>tra.4)5. 2. W.l>,]j3 } CaM 

I <16. X. BU Rep. 485. 3. Term Rep. 760. 
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either bank bills, or money, ajid turn them into exchequer notes i 
but the fervant having other bufmefs of his mailer’s upon his hands^' 
to fave himfelf the time and trouble of going to Sir Stephen^ vttnt 
to B. and prevailed with him to give ^im a bank bill'for the noter 
upon Sir Stephen ; and then in purfuance of his maftcr’s orders, 
invefled it in exchequer notes, which he brought to bis mailer, 
not letting him know but that he had gone to Sir Stephen, Sir 
Stephen Evans failed upon the Mmday following. ' 

The queftion was, Upon whom this lofs ihould light, B, or the 
inailcr ? ' 

Parker, Chief *'fuftice^ who tried the caufc, was firil of opi¬ 
nion that it ihould fall upon B. becaufe the fervant a£led dircdlly 
contrary to bis mailer’s orders, and B. by furnifliing the fervant 
with a bank bill, did the mailer no fcrvice at all; for if he had not' 
done it, the fervant mufl, in obedience to his mailer’s orders, have 
gone and received himfelf the money from Sir Stephen i and cited 
* [ J the cafe of Ward v.< Evans {a)y where it was refolved, * that if* 
fervant, fent to receive money, takes a bill in lieu of it, the maf- 
ter is nut bound by the a£t of the fervant, uulcfs the bill is anfwcrcd. 

But oi'.c of the jury informing him that he took the praftice to 
be otherwii'e (for tliat whether a fervant uied to a£l upon the ere-' 
dir (»f In'; iM.iflcr, went againll the orders of the mailer, was a fact 
that could not be known to a third pel fon), he quitted hisopi-* 
nion ; but dii v^tcd the Counlcl to move the court of king’s bench, 
which w,is accordingly done. 

The fuMl.iMce of vviiat was faid upon the motion, in favour of 
the niafler was, that the fcrv;:;jt going contrary to his orders, and 
there bi Inu no fuldlqun'itconfcntof the r.:aAer, who knew nothing 
of the m.iitcr, the act of thf fervant Ihould not bind the maftcr, ac- 
c' rdii'.g to the cafes of Ward v. Evan^ (/'), Hanky v. Watts fc), 
and ^i keyo'd v. Smith (d). A niafier commands his feivanttofell 
his hurfo; the fervant fells him as a good one, no a£lion agahdl 
the mailer [e). • 

(j) I. Salk. 442. 2. Ld. Raym 5 i 3. ** vill he liaWf on the warrantyj becaufe 

Cc.my. Rep. 130. 6. Met:. 36. 3 Silk. “ tii'ftivant v.'jj. aftiiipwithin the gtiic- 

Jii. 12 Med. $21. Holt, 120. “ ra! foipst-.f hi . authority, and the pub- 

(i) Salk. 442. “ lie ear.not be fupiiofcd converfant of 

(fj “ any private converfation between 

(i) ic. Mod. 71. 37. Holt, 462. “ the iTiaftcr and ftivant : but if the 

See tlie cafe of Loutbein <». How, Cro. ** ownirofahorfi werttofenda llranger 
Jic. 471. . to a *air, with expri-f;, direCliutu not 

(f) See Godh. 361c. 2. Roll. Rrp. “ to wa-rant the hi-ife, and the latter 

970. 1. Roll. Abr. 95. and the caCt <<f afled contrary to tlie orders, the pur- 

Ftnn i>. Harnfon, 3. Term Rep 760. chafer could only have recoiirfe to the 
in which lafl c-ifc Aisvh«**t, 'JuJIiee, “ ptJfen who sila.iUyfold the horfc, an 4 
fivs, “ I t.ike the diftinftion to be, th.it the owner would not be liable on the. 
** if a prrfon kecp.ns livery-ftables and ** warranty, bcQsufc the fervant was n^ 
having'a hoifetofeU, tLrtfl his fervant “ ailing within the fcope of his employ-. 
*• not to warrant him, and the fervant “ mem} for there is a wide di/linftioa 
neverthclefs warrants him, the maftrr •* bvtWKo j^mera/and 

^ But' 
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But THE Court were all of opinion, that tlie verdicl was well 
given, and that the maftcr was chargeable, and he only ; for a fer- 
vant, by tranfiufling affairs for his inaflcr, does thereby derive a 
general authority and credit from him } and if this general autho¬ 
rity fhould be liable to be determined for a time, by any particular 
inftru£lions or orders, to which none but the mailer and fervant arc 
prtvy, there would be an end of all dealing but with the mailer. 
The mafler has put himfelf in the power of the fervant, by truft- 
ing him with the bill. I’he cafe of Monk v. Clayton (a) was, 
where the a6l of a fervant, though out of place, bound Jiis mafler, 
by reafon of the former credit given him by his mailer’s fervicc, 
the other not knowing that he was difeharged. And as for the 
cafes put, there was this main din’ercncc between them, that no¬ 
thing came to * Ihc ntallcr’s ufe j aV here the notes did. In fomc 
of thofc cafes there was a prior debt, but none here. It was agreed 
by the Court, that the property of the note was not transferred and 
veiled in B. but was only in nature of a defofitum or fecurity to 
him, for thefe is no indorfcmcjit; nor coultl he have lued upon the 
bill; and though practice cannot alter the law, yet it may explain 
ail agreement. 'I'licy were Hl^ewife <<f opinion, that the mailer 
could not recover it (if the leivant, the lols being occalioned-by a 
mere accident, and n»t either fully or negligence. If a mailer 
frequently fend a feivant to market without leady money, fo that 
the fervant is trnlled upon the m.illcr’s account; if, in fach a cafe, 
the fervant embezzle the money when he is feat with ir, and buy 
upon trull, the malltr is chargeable; but not if he always is feat 
with ready money * 


(a) MoUoy, 270. Cud. on itiils, 140. Ot;. t'. Tu-aAvtll, 1. Srra. 

5j 6. .VnJ:.-/. s i 

(A) Sec Southby Wlfcinan, 3. Keb, 115. 


Arne Jolinfon. 


A N ACTIOS’ was brought for theie \tords fpoksm of an upholller: 

“ You arc a foldier, I kiw vou in your red coat doing duty; 
« your word is not to be taken.” 


The words were ruled to be aJlioiiable ; becaule it is known to 
be a common pracllcefor tradefmea to protect thcmfelv cs agaiin't 
their creditors by a counterfeit lifting; nor can it Iv worth a trader- 
man’s while for any other purjiofc, but to defraud his creditors, by 
fubjedling himfelf to the power of an ofticcr. A foldier has by 
of parliament, which thb Court mu ft take notice of, the privilege 
of not being held to Ipecial bail; and thofc words, “ your word i* 
not to be taken,” arc plaiidy an inference fiom the former. 


NicxsAir 

againjl 

BKtHA.H.. 


[ni] 


Cafe 

AQi >n for 
v.-oidi. 
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Cafe 67. Alice againjl Gale. 

’P'IRST, A man may plead in bar, or in abatement to a fcire 
^ba^ent. fodah as well as to ctlier aftions. ■' 

-^isthe conclu- SECONDLY, It is tttc concluilon of a plea, and not the matter of 
makes a plea in abatement: fo that Ihould a man plead b 
pita, tlut makes the matter of it might have been pleaded in bar, and 

itapleainabate- conclude petit quod breve ccffctur^ it would be but a pica in abate¬ 
ment, or in bar. ment; and the judgment coiifd be no other than .a > cfpondeas oujier. 
Show. 4. So vice verfa^ a plea in abatement pleaded in form of a plea in 
bar, would be a plea in bar, though an ill one. 

HIRDLY, I'p a fcirefaci.'.Sy the plea in bar is aly^ajs concluded 
3. Tcto kep^^' executio pnty as in other cafes by an aHio non. 

1*5. 

Difcontinu^nce. FOURTHLY, If a defendant plead a plea in abatement, and thft 

C^. 107. plaintiff reply as to a pica in bar, this is a difcontinuancc. 

S«lk. ,77. ai8. ' « , 3 

Bac. Abr, Svo. a 3 . i. WUf. 302. 
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The Common Pleas. 

Thomas, Trevor, Cfjief Juf.ice^ 

Sir John Blencowe, Knt. 

The Hon. Robert Tracy, 

Robert Dormer, F/q, 
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* Tliornby, on the demile of#the Dnchcls of Hamilton, Cafe 68. 

• Ct^aiAji Fleetwood. 

T his was an fjciStmcnt in the'eourt of Cl- .mon pleas, a «««« wu- 
ivhich ended in a I'pccial verdidf. fufferedby 

a papil): tenant 

'I'hc jury found, that Charles^ the lirft Lord Gerard^ in the *" 
month of November i66o, fettled the* eftatc-in queftion, to the ufe ^nun^ge 
of himfelf and the heirs mules of hi* body, with reinaind^-r* to the fentomert, w 
heirs males of the body of Thomas firft L'>rd Gerardy remainder to to*' he is 
his own right heiis. In the year 16S4, Churlesy the fecund Lsrd^^°\ “ f, 
Gerardy upon the death of Digbyy Lord Gerard (only fun of Lord in'iilf ftatutc i' 
Chat Us) without ifl'ue male, entered upon the eilate in queftion 7 a-. i. c. 4. f. 4 
(not in jointure), claiming the fame as heir male of the bodv ofj ^ g 
Thomas, the firft Lord Gcrardy by virtue of the faid limitation in ^c6. ^ ' 

.that fettlcmcnt j and by«virtue of this title enjoyed this eftate r.bovc s.c.Comy.Rcp. 
twenty-two years, and the refidue when the jointure fell in; and 2^7. 
during the time of this his enjoyment, fiift’ered fcveral recoveries, ^ ^ i-Stra,3iS. 
and fettled the eftate upon his marriage in the year 1681), and died p. 0.20-!^ 
^without iflue in the year 17C7, leaving Philipy his onf^ brother li. Modi*355. 
then furviving, who is heir male of 7 firft Z-W Cri-; «/■//, U-'I'E-Co. Ur. 
and is now living. CharUs and his brother Philip w^re, in the 
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year 1676, fent by i^eir father to St. Omers^ and educated there 
for five years in the Riman religion, which religion they profefl'cd. 
'rhe lart Lmi Churhs died in the year 1707, and upon his'death 
the Duchefs of Hamilton claimed the eftate, as right heir of the firft 
Charles Lord Gerard \ notwithfianding the cftate-tail, limited to 
the hvirs malfis of the body of Thomas^ the firft Ln'-d Gerard^ ftill 
fubfills in Philip ; allcdging, that the laft Lord Charles and hi" 
brother Philip being fent abroad, and educated in a popifli femi- 
iiary, are made fo utterly incapable of taking any eftate, tlut file 
has tlie right of entry. 

The grand quv.'TION was, Whether one brought up i»’ a 
popiih feniinary, was, notwitliliancling a«y incapacity by hi.n 
incurred on that account, Itill caj able of futiliing a common re¬ 
covery ? 

Sir Thomas Pow vs,/«r the p^aintijf infifted that the ftatutc 
I. Joe. I. c. 4.. incapacitated a perfon lent beyond fea, not only 
from A pernancy of the profits, but from having the eftate ever 
veiled in him; and * that this ftatutg, as to this point, ftood un- 
impeached by the fubfequent ftatulcs of 3. ^ac. i. c. 5. and 

Car. I. c. 2 . (fl\ In the cafe of J.hiy v. Savage (,b) it is indeed 
laid, that an aift of parliament may be void from its firft creation, 
as aft againft natural equity; forjiira natura. fup.L immuijal/ilia, 
funt leges tegum. But this mull be a very clear cafe, and Judges 
will ftrain hard rather than interpret an aft void ah hitio. The 
words of the !. Jac. 1. c. .as to the incapacity are, « fliall be 
“ incapable in refpeft of hinfelf only, but not his heirs or poftc- 

rity, to have, inherit, or emoy, any lands, tenements, goods, 
“ chattels, words fo cociprchcnfive, as niuft take in alf 

manner of ways whereby an eftate can veft in a man, unlcfs re- 
fir.iiivd by fame after-limitations. Now the words of reftriftioti 
or limitation arc thofe, “ iii relpfft of himfelf only, but not his 
“ Jieirs or pofterity.” 'Phis rather confirms the difabllity in him., 
according.»o the known rule, that Bxceptio firmat regulam in rebus 
non exceptis ; and though a living may qualify and reftrain the 
purview, yet it was never allowed to overthrow It quite. The 
purview fays, he (hall not have, enjoy, inheritthe faving, as 
is prctendc.!, fays, “he fnall.” 'I'his interpretation quite over¬ 
throws the intention of the reftriftion itlelf; for it Wcis a faving 
intended in favour of the illuc and pofterity; but according to this 
interpretation, the (living is fatal and prejudicial to them; for it 
gives the perfon (b educated a power of alienating, which power 
he will very probably execute in cafe of a proteftant pofterity; 
■whereas, according to our interpretation, t?itc eftate never vefting 
in him, he cannot alien. As to the queftion that will be aficed. 
Who (ball have the eftate i.n the mean time, if he is not to have 
it, and yet his iiiue, if he fiiould have any, muft have * it after his 

(a) But?i.e now the i 3 . C.o. 3 c. (lO. (ff) ibb. S7. 
anriji. C.s. 3.t. ji. 

dc^th ? 


I 



Hilary Term, xi, .^ccn Anne, In C, B. 

.ieath? I anfwer. There is a difference when the incapacity is in 
him, who is to take by purchafe i and when in him, who is to take ®*“ 

by defeent. For where thefiril purchafer is incapable, theie none “,*** 

(hall take that muft derive their title under him; but where the HAmtToiT 
incapacity happe.is in coift-fe of defeent, there the eftate will go agaiifft * 
over to him to whom it fhould go, if the perfon made incapable Flxki wuo*. 
yrerc really dead. A tenant in tail has ilfuc two Tons; the eldcft is 
amonkyKx an alitn^ or abjures the realm; in all thefe cafes the 
younger brother fhall inherit {a). In Lord Delaware's Cafe (A), 

It is true indeed, that he did not fit in the houfe of lords in his 
father’s life-time j but to tliis it may be anfwered, that it did not 
appear the fon ever attempted it (r), and fo brought it legally in 
queftion ; and that there is a great difference made between a title 
<>f honour, whjf h may be fufpcndc.d, and a freehold, which cannot. 

Had our c.ifc been that of a heir, there had been more difficulty in 
it, bccaufcof that maxim in law, Non ejlhares vlvcntis \ though even 
then the word “ heir’’ may, in an aft of parliament, be under- 
ftood in the vulgar acceptation of the v/ord, ’uix. “ heir apparent.’* 

It may be objedled from the claufe, “ that if fuch a onfc fhall con- 
“ form, &c. that from and during the time of fuch iiis conformity, 

“ he fhall be freed and difeharged from the afore-mentioned inra- 
“ pacity,” thUt this proves the ellate to have been in him before. 

But to this it is anftvercd, that the intention of the provifo was, 
that after the time of his conformity, he fhall be capable of taking 
any eftate thatfhould afterwards come to him; not that he fhaU 
then have that very eftate, ivhich at the lime when it defeended he 
was incapable of taking, and by rea|bn of this incapacity never 
veiled in him, and was now aftiully vefted in another. But, ad¬ 
mitting that to be the meaning of^the provifo, the inference is by 
no means juft. For nothing is more common * than for eftates to 
<lc\eft out pf one, and veft in another; as where a man dies, leav¬ 
ing his wife big with a fon, &c. (^/). ’It was urged iurther in fa¬ 
vour of this interpretation, that the very flinic w’ords that w'crc 
made ufc of with refpect to difabling him in real eJfate,^ere made 
ufeuf todifahle him inpcrfonal eftate, and thauherefore they muft: 
have the fame interpretation; but to unduft.ind them of taking 
the profits of goods, money and chattels, is ahfurd. It was faid, 
that this interpretation was more agreeable to common fenfe, and 
what every body but a lawyer would make. It was obferved, that 
the other interpretation quite took away the penalty of the aft ; 
for who will be at the cott and trouble of a fuit to hinder fuch a 
perfon from enjoying the profits, when by alienation he may in a 
moment exclude him from all advantages of his i'uit ? Smnma eft 
Aex quapro reitgtone fucit \ acts of p.uliament made for the ad¬ 
vancement of religion, muft receive as ffrong an interpretation 
for the attainment of that end as pofliblc (r); and ftircly, it cannot 
be doubted but the aft we arc now upon is fuch a one. Again, 


C 1*7 1 


(«) Belknap's Caf<f, Co. Lit. 13s. 
</•) II. Co. 

(f) Co. Lit. tsg. 


(J) The cafe of Llnc(& College, 
3. Co. 

(r) Hob. 157. 

it 
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it is another maxim, that afts of parliament niadc for preventing 
of public mifchicfi though penal ones, may yet be extended by 
equity; and this aft of parliament may likewife be confidered un¬ 
der this notion too, Popery being a confpiracy againft the State, 
as well as religion. It is a rule both in civil and common law, 
that In dtthioy hac legh tonjiru^io quam verba ojlendunt: fo that, 
eateris paribus^ our interpretation is the better, becaufc meft 
literal. 

It was In the next place argued, that this aft i. Jac. x. c. 4. 
flood unimpeached and unrepcaled, as to this point, by the flatute 
of 3. Jac. I. c. 5. or 3. Car. i. c. 2. —It inufl: be admitted, 
that the rule, Psjierlores leges priortbns di rogant, is a true rule : but 
then at the fame time it muft be remembered, that thefe repeals by 
implication are things disfavoured by law; never allowed of but 
where the inconnftency and repugnancy is plain, glaring and un¬ 
avoidable. For thefe repeals carry along with them a tacit rc- 
fleftion upon the IcgiAators, that they fhould ignorantly, and witlx- 
out knowing It, make <)ne a6l repugnant to and inconfulent with 
another; and fuch repeals liave been ever interpreted fo as to re- 
'peal as little of the precedent law as is pullible (//). From the 
occafioix of making the a«St 3. Jae. i. c. 5. viz. che Gunpowder 
TTreafon^ it could be no inducement to the IcgiAators to take oli’any 
difficulty or incapacity already laid upon the papills, but quite 
contrary. And as the occafion could not move them to It, fo their 
intention through tiic tc’xor of the afthHjks quite another way; and 
furcly it is not rcafonable to^fuppofe that they w'ould lay upon them 
more incapacities of a lower nature, as lavv-prafticc, phyllc, &c. 
and take oft' thofeof an higher nature. Fuitlier, the perfons, fub- 
jeft-mattcr, and penalties of thiN act, are all different from thofe^of 
X. Jac, I. c. 4. and could not therefore be a repeal of that. As 
to the 3. Car. i. c. 2. this very aft proves that i, Jac. c. 4. was 
not repealed by Jac. i. c. 5.; lor the preamble of 3. ('ar. r. 
c. 2. takes notice of this act i. Jac. 1. c. 4. as an aft in force, 
and that ought to be put in execution, but takes no notice at all of 
3, Jac. 1. c. 5.; lo that fuppoiing it repealed by 3. Jac. i.c. 5, 
it would Hand revived by 3. Car. i.c. z. As to what follows in 
-3. Car. I. c. 2. it would be very material, were it our cafe, which 
It is not: for the ftatute 3. Car. i. c. 2. has refpeft to effates al¬ 
ready veiled; but, in our cafe, the peri'on was dilablcd from taking 
before the defeent, fo that the cilate never veiled in him. 

* Serjeant Ciieshyre,/ be defendant, argued, thatfup- 
poling the llaf.ste 3. Jac. i. c. 5. was as to this point, yet in 
force, it did not hinder the cllr.te from veiling. 'Fhe purview' 
and /living are not, as was irifinuat''d, fcparalc and divided fen- 
tences; but infeparably r-. njoir.edand incorporated together. The 
xnaxim SumnacJI lex q\ei- pro yeligionejacii, muft be admitted as a 
true maritn; but fr om hence it docs by no means Ibllow, that wtf 

(a) ji. Co. 56 . X. Roll SS. Fofier’sCufe. 
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are to make the mod rigid and fevere interpretation vre Calf, Tnottmn 
though contrary to our reafon and underdanding j this were to be *** 

{Tuilty ourfelvcs of whatwefojuftly condemn in the Roman Catho- 
iicks. It has been faid, tiiat their interpretation is more obvious HAMitrov, 
to the vulgar; our’s, fuch* as none but lawyers could approve. agabift 
llris, put into other words, is a conteflion that our*s is the inter- Fi«£Tw*«a» 
pfctation of the moft learned and competent Judges, tbcir’s of the 
ignorant and unlearned. The death of Charles without ilTue, can 
occafion no difference in the condruftionof an act of parliament; 
for that, I'urcly, muff not depend uport contingencies, fuch as dying 
with or without iiliie. I will therefore, forargument fake, fuppofe 
that there is a fon of Charles now living. Then the cafe before 
us would be, tluif of a father guilty of the offence and the fon in¬ 
nocent; the quadion upon this ndt- of parliament, What becomes 
of thcdlatc-tail ? AVhy, they fay, this act nt parliament is to enure 
as a revocation of that part of the ll-ttlement, as if the name of 
fuch an offender had never been In it; but ccitalnly this goes too 
far, for it quite excludes his pofterity, contrary to the plain inten¬ 
tion of the a£l:. An heir can never take but by defeent from his 
anceftor; but this is impoffihle, on fuppofition that the eflate never 
vefts in the ancellor. * Alien, tenant in tail, remainder to afub- * r j2q 1 
jcil, he in remainder lhall never come in, until the eftate-tail be ^ 
fpent; though the alien be incapable of taking an eftate-tail for his 
^ own benefit (a). A devife to R. after the death of a monk with* 

* out iffue; nothing paffes to B. until the death of the monk with¬ 
out iffue (b). If it be objected, that the law will never caft an 
eftate upon a perfon difabled to take (*Iien, attaint, &c,), it may 
be anfwered, that this co.mcs not up to the cafe in nueftion; be- 
caufe the very fame that providqf for the difability cxci-pts the 
heirs and poftcrity. A remainder can never take place but upotk 

* the of an eftate-tail; but if the eftate never vefted in the father, 
it could not in the fon, nor in the remaii der; for ai. jftate which 
never took effed, can never be laid to ccafc. Shelly’s Cafe (c) was 
quoted to prove, that the fon may ha^'c an eftate by dc:ci nt, tliough 
it never vefted in the anceftor; but^itwas ^^{ell obferved that 
it proves no fuch thing, 'rius dHaama-^ then, remains plain and 
ftrong upon them, tluU cither the cliitc muft veft in the father for 
the advantage of his pofterity; or wile tiic poflerity muft be ex¬ 
cluded, contrary to the plain intention of the act. As to the aift 
of parliament, it has plainly a tw'o-ioid view: the fiift is ro dif- 
courage popifli education abroad ; the lecond is to five the eftate 
for their pofterity ; it ought, therefore, to have fuch a conftruction 
put upon it, as that both intentions may ftand together; and this 
they will do, if the fathcr^c maile to lofe the pi.>fits vlnringhis non¬ 
conformity, But then thcdifficulty is, AVlio lhall take the profits 
in the mean time ? And in this point, it muft be .acknowledged, 
that the aiSt is filent; and therefore, according to the common rule, 

• • 

(j) 3Crc>i32. Scatt^rsoedv" S »U:.229. 

{b) I, Leon. 195. FuKfr v. *• (0 *■ 

where 
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where * an aft gives a penalty, but does not fay to whom, there tfed ' 
crown lhall have it. It is true, that where a penalty is given . 
way of damage, that there, though not faid to whom, the 
penalty fhall “follow the lofs j and this difference is takeni 
2. yentrisj 267. Moore^ 238. Thisfis not an interprctfition that 
lowers the penalty of the ad j for what is the land but the profits 
of the land ? And a grant of the profits, does even in law carry the 
land along w'ith it; and certainly, nowhere could the pernancy of 
the profits be lodged better than in the crown: Who fo zealous 
and able to put the law in execution ? Tuiiffima ejl cujlodla qua 
Jill credltur. Before the ftatute of 76. Hen 8. c. 13. by which en¬ 
tailed land was forfeited for treafbn, the land was preferved, ill 
cafe of treafon, to the children, by general, and as Lord Hobart 340. 
terms them, cunning words. . And it tenant in jail, before thole 
laws in Hen. 8. had^ after forfeiture tor treafon, been vouched in 
a common recovery, the recovery would have barred the iflue. 
As to the cafes brought to prove, that there is no difficulty for 
cilates to deveft out ot one and veil in another, as in cafe of an after- 
born child, &c. it may be anlwcred, that thefe cafes are not to the 
purpofe ; bccuufc it is the fame eftatc that is devefted out of one, 
and is vefted in another ; but here we arc in the cafe of a remain¬ 
der, which is another eftate. It is againft the l iilcs of law, that 
Philip fhould be dead as to the rcinaiiulcr-man, but alive in rc- 
fpedt to his iffue, iflie fliould have any; and that the fame eftate 
ftiould ccafc as to one, and revive as to another (a). It was ob- 
lerved, that this adt dilabled him from purclialing with refpedt to 
himfelf only, but not with .fcfpcct to his iflue; and that he might 
purchafe to lofc the profits, but not to retain them ; and that if 
this interpretation might be nut upon the W’oid ‘‘purchafe, it 
inuft * likewife be put upon the word “ inherit, for they are 
joined both together. It was added, in favour of this intcrpreta-. 
tion, that a perfon attainted may take by defeent; but then mdeed 
it is not for his own advantage, but that of the crown. So for the 
alien. The fame law as to a villain, tor the advantage of his lord. 
Andfurely Charles, ox Philip, is not in a work conditioiuhan ah^s, 
villains, and perfons attainted. As to what was faid to lari 
laware's Cafe, that had he attempted it, he might {wffibly have fat 
in the houfc of lords, living his father; it teems a ftrange punifh- 
ment, that the father fhould not be allowed to fit m the lioufe of 
lords himfelf, but he may lend his ton thither, to acl and vote juft 
as he himfelf would do. As to the interpretation put upon the 
claufe concerning conformity, that this comes too late alter thd 

delcentof the eftatc; it docs in a manner lubvert the chief defign 
for which the claufe was put in, viz. an cucouragement to conforr 
mity. For children arc font over very young; and if, after the de¬ 
feent, no advantage is to be gained by confoimiiy, there will re¬ 
main but little time wherein this elaufe can be any inducement to 
them yj conform. As to the ubjeaion, that tins intjrprctatioti 

(fl) Bciw-iiont’s Cafv. s- 
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'eiv«s them a power of alienating j it tna^ be faid, that this power 
IS not properly given, but only remained as a confequencc of the 
eftate that was itill in them. And even the fUtute of 11: 3. 

c. 4. does not go about to retrain a papift from alienating. 

. As to THE SLCONO POINT, VIZ. that the ftatute 1. Jac. 1. c. 4. 
flood repealed by reafon of the inconfiftency there was wnth the 
(uUTequcnt ftatutes) it was faid, that all the three ftatutes had the 
fame end in view, but diiTeted in the means of promoting it. * It 
was denied, that a repeal by implication is any refletlion upon the 
legiflators ; nothing is more common than to repeal in ortb feifions, 
laws made in another. How many laws are made temporary upon 
this very coiiHderation, that they are not fure how well they will 
anfwer the deiign of their inflltutton f In a word, it is no reflec*^ 
tion, that men are but men. As to what was urged from the oc« 
cafion of making this a 51 , v:z. the Gunpowder TrtaJjn^ it was 
acknowledged that the defign of the parliament was rather to liy 
more hardships upon the papifls, and make more efFeclual laws 
againft them} and accordingly three great dcfcils in the a£l: df 
t.Jac, 1. c. 4. are all fuppliedby tlic 3. 'Jai. i. c. 5. The firft 
deled: isj that i. "Jac, t. c. 4. hindcis not but that perfons might 
be fent abroad tf>bc bred pajnfts, provided they were not fent to 
feminaries and colLgcs,6:c.; but 3. Jac, 1. c. ^.-provides againft 
this. Secondly, Fbc penalty not being given to the informer, therb 
was nocncouragemcnt to profecute upon the ad; but this is ^tcred 
by 3. Jac. I. c. 5. Thhdly, The ad is filent who fh til take the 
pronts in the mean time; and though tl^y muil thercturc go to 
the king, yet he is, according to the phraie of our Books, occupatus 
de arduis ne^otiis tegni^ and will often let fuch matters efeape his 
notice *, but this is fettled by 3. J*c. i. c. 5. in the next of kin. 
Acdtiding to the interpretation which the plaintiff v/ould put upon 
the ftatute l. Jac. l. c. 4. it may happen,nhat a Ron.o^: Catholick, 
unfortunately happ.-ning to have a foreign education, ftiall be ex¬ 
cluded, only to make way for a rigid papilt bied at hone^ The 
ftatute 3. Car. t.c. 2. goes further than any of the former; the 
|)urvicw is greater, and fo is the penalty. * 

As to the objedion, that the 3. Car. i. c. 2. takes notice < f the 
ftatute 1. Jac. i. c. 4. a<' a law in force and fit to be put in execution; 
and that luppolingit was repealed by the 3. Jac. i. c. 5. it would 
ftand revived by the ftatute 3. Cur. i. c. 2.; it was anfwered, 
that it was not repealed by Jac, 1. c. 5. in the whole, but in 
part only; that the ad i. Jar. I. c.4. * contains feveial provs- 
fions that are not eithir in 3. Jac. 1. c. 5. or in the 3. Q/r. 1. c. 2. 
asj firft, it is very penal upon the officer of the ports who ihall ful¬ 
ler them to pafs; fecondly. It is very penal upon the mafterof the 
fliip ; and thirdly, upon the manners. And for the fiike of the 
unrepc^ed claules, the ftatute 3. Car. 1. c. 2. lakes notice of the 
a«^ as an acl ftill in force, and what ought to be put in ex¬ 
ecution. 
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'' TitenaOTcat deal of time was taken in prdvirtg the zSt 

t. 4; to nand repealed by 3. Jac. t. c. 5. from the lactm** ';;; 

IRftencies of the one a£l with the other. 

- After this it was infifted upon, that there had been feveraljf/o’.r 
ncral pardons-i and one particularly in the year 1690, by which the ! 
offence beihg pardoned, the difability was (b tx confequentl \ and 
this pardon coming out before the death of Charles^ viz. before , 
Philip^ now living, could make his claim, muft have the fame 
efFed, with refpei^ to himf as his conformity would} and for this 
ptirpc^e Lfvinzj 332. was quoted. 


It was further urged, that Charles by his entry had gained 3 
tortious fee, which was fufhcier.t, until defeated, to maintain the 
recover}'. 3. Rep. 59. Hshariy zh?.. If larfd be given to an 
alien in tail, and the alien fuft'ers a common recovery, the recovery • 
is good i for an alien is a gotxl tcnajit to the pracipcy until office 
found. The fame law for a pertbn attainted. J monk is indeed . 
laid to be dead in law; but that is a mere contrivance for the ad¬ 
vantage of the papal grandeur ; for if the monk fhould be after¬ 
wards made a biftiop, he if then alive to purchafe for the benefit ' 
6 f his church : for, as Lord ('oh inhM ins us in,.another place, the 
rule is to be interpreted for the church, not againft it. If now * 
Charles may be allowed to purchale for the advantage of his iflue,' 
as a monk fur that of the church, the cafe of a monk will be an 
authority for us; for Charles by his entry while incapacitat||d,. 
■* r committed an act of dificiiin, which may be confldered • as a nbw - ^ 

, purchafe, a word ufed ifi the ait i. Jac, i. c. 4. Goldfieroughj- [. 

102. 4. Leon. 84. Many are the authorities which prove a monk ,, 

may be difTeifor i but it narficularly appears to be fo bv this, that. 
zwrit of afife lies agamli; a monk, the judgment in which writ is " 
quad recuperet feifimm^ tvhich fuppijfcs a monk to have a freehold* 

It v'as added, that common recoveiies arc favoured in law, elpc-* 
cialiy when fufi'ered in favour of a purchafer for a valuable ^on« 
fideratibn, which is the prelent cale, being that of a marriage with ' 
ten choufand pounds portion, bLlidcs twenty-five years unmolefted- i't 
pofieffion under the common rci overy (</). 'ej 


(«) After thrTe ai^unicnts Id the court 
of common pleas, judg:int'nt was given 
for the defendant, hcc t. Stra. ^zo to 
.^aS. On this judgment a writ of eiror 
was b(jpught in the court of king’s bench, 
which was atgued in HtUty. Term, 
j. 1. S. C. janf. 356. and ajhlo in 
Trinity Tcrai, 4. r. S. C. poA. 406. 
, Sec aiio Stra. 346. 352. a thiid and iburth 
'^i^nieut; after which tlic Court took 
rtime to cenfider, btr'a. 365. And in 


Iliiary Term, 6. Gta. i. the Jedges ghve'., 
tlieir opinion firiatim ; and the Court ' 
Icing equally divided, the judgmmt, 
upon the. confsnt of the plaintiff in error, ■ 
was athrmed, S. C. Stra. 383. A writ ' 
of error was brought to the houfe of lords, 
where, after hearing argument by Coudi^ 
fel, aifl the opinions of eleven of.thu., . 
Judges, the judgments of the common i 
pleas and king’s bench were, affirmed. 

S. C. 2. Urowa’s Ca&s in Park zit. . 




'HILARY TERM, 

The Eleventh of C^een Anne, 

I N . 

The Queen’s Bench. 

<S/V Timm'IS Parker, Kiit. Chief Juflice, 

Sir Lytfleton Powys, Knt, 

Sir Robert Evre, Knt, 

Sir Thomas Powys, Kni. 

Sir Ed\^ird ]^^orthey, Attorney GeneraL 
* Sir Robert Raymond, Knt. Solicitor General, 



Cafe of Univcrfity of Cambridge. Cafe 69. 

AN ACTION dF ASSAULT ANDBATCERYWaS brO’JJchtSgalnft Tlw Unlv:rfily 
one of the members of the Univerfity of Cambridge^ and a of CamMJpbai 

* general imparlance given from ortc Term to another. a charter granted 

^ tcxjthcni bwS^ietii 

The chancellor of the Uutverfity cpmes and/:laims conu&nce 
of the pleas, by virtue of a charter in ^een Eliiabetb*s time, capiiit 

whereby cogmtio placitorum-, with exclufive words nan alibif i^c* 
was given to the court of the vice-chancellor^ to proccedfeemdum ^ 
legem et cenfuetudinan Univerjitatis^ in all cafes where any of the vrasgivratodia 
body of that UniverAty {huuld be defendants} which charter was court of dig 

confirmed by a«St of parliament, of which they produced a copy, vice-chancdlofi 

Co proooed 

' And, Whether this claim fhould bfi|ttceived ? was the quef- i*gm «oi* 

tion. , fuetadinmctlM 

• • ' ■ V ' UWverflty,bii|| 

Mr. Page, Mr. Lechmere, and Mr. Whitaker, argued cafeawheraai^ 
thus that it {hould not. It Was faid, anS admitted to be fo by the ^ ^ 

Court, that fuch a grant was not good of itfelf, without the help 

was conAnned by parliament: rcfulvcd, that after Imparlance it «nt too latv WOUki dial 
S. C. 1. Stra. 557. S, C. a. Ld. Kay. 1334. S. C. Fort. 20a. 
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^rs.«» • ttfkaftiftfparliamcnt. For though the crown 
pil^«»iTT pjjjas to proceed fecundum legem t^rr^e, it etonot lb proce^ 
liMaVtsGs. other laws; for that WQuld be to make new laws, wliicti die ci^wn,' 
* Iasi being but one branch of the Icgill^tive power, cannot -do., A, 
copy of an act of parliament is no evidence, unlcfs the adt 
had been before allowed of, and fo made a rc''ord of this court | 

‘ for otherwife nothing lhall be allowed of, as a fufficient evidence 
of the a£t, but the exemplification of it under the great feal. 
And the reafon is, bccaufe the Court is, party, which cannot pray 
eyer as the party may; fo that the Court would be in a w'oi fa 
condition than a common perfon, if they were to receive for 
evidence a copy offered them. 35. Hc 7 i. 0. c. 14. 

And this was allowed to belo per Cur. 


» ■ 


■ In the cafe of Ca/zh v. Litchfield (a)y conufance of picas is faid 
to be of three forts : First, Laterepheita : ami this is wheic 
the courts are co,.oidinarc, and iuve a concurrent jurifdiction ; in 
which cafe, priority of fuit only gives one court the preference to 
the other. Skconui.y, Co^^v.iito plaeitsrUm : and this muft bd 
limited as to place. 'I'hiroi.y, Cogtiltioplacilo urn withexcluilve^ 
words “ et non atihi and this may follow thg,perfon, and need 
not be confined to any pl.ice. The (difference between eognith 
placiiorum without cxclufivc words, and when with, is not, that the 
Jaft has an cxclufive jurifdidlion, the former not; for cognit^fi. 
pUultorum does, ex vi termini^ exclude all ether court^ and itof 
pofts the words “ et non alibi (b )But Fir st. The differenCiN^ 
that the former muft be tocal, confined to fome place; tb#> latter., 
* r 12 y ] may follow the perfon, and be as to place uni verfal. * SecondlYi 
I n the former, if the lord waive his privilege, there fball be re>' 
fummons, and proceedings fhall begin where they left off; but inr 
the latter, in cafe of waiver, or the like, the proceedings in the coui^, 
excluded by this jurifdiciion muft begin de novo. TniRDi,y,, 
The former is for the adviintage of the lord only, and therefore the 
lord only can claim it, and not the party ; but where there are 
cxclufive wordsj the parry may claim it as well as the lord. In V 
A/Mrr, 249. 276. 9. Hen. 7. fo. 10, ii, ’a. thefo differences 
are fully and clearly laid down. Here it was obferved, that the' third . 
fort of conufance of pleas, which w^is with cxclufive words ** /# : 
** mn aliiiy* that even this did not go fo far as to make a nullity 
of proceedings in courts of law. 

Then it was faid, that this claim, being madtf after imparlanccy ^ 
Was too late, and that;^||||^iliverfity had lapfed their time. In 
FiaftalPi Entries {c)^ aTcIwms of eognkioplaciiorum are entered; 
before imparlance. It is tdo late to claim conufance of pleas after 
e&in» and by parity, of reafon after imparlance {d). Though alk\ 


(a) Hard. 505. 

.06. Roll Abr. 48^. 
^CRM Of Law, title •• C(.nurance.*' 

{ej RaliaJ, »8 

{ 4 } The Ycar*Books 3. //«n. 61 fo. 10. 


14. Heu. 4. fo. to. 16. Jim. 7. fo. id.. 
5. Edw, t. fo. 159. 35. (0. 44 . ' 

and the cafe of tlic UniverBty cl Oxford 
Show. 35a. • L 
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oinVjf given to a day in the fame Term, it was doubti^''^^ 




Cambbip^I^ 




plea (b). This difference is laid down (c) with refpeft to the time 
of icUdming conuiance, that where the matter is local, fo that it 
appears upon the face of the record that there is ground for fuch a 
claim, it muft be made primo dit^ viz. when the writ was returned { 
but where the matter is tranAtory, it muft be made upon the day 
given to plead. And the rcafon of all tfiefe cafes is this, that other- 
wife there would • be a great delay of jufticc, unlefs fuch c^ims * f 128 ] 
are made as foon as poflible. In the report of the cafe of Cejile v, 

LitchjiLld (d) it is faid, that upon notice (indeHnitely) the Court , 

mufl furcealc theii^plea ; from whence it is inferred, that the time 
of notice is not material : but Mr. Lkciimere produced a better 
report of that cafe in mamifcript, whereby it appeared, that nothing 
faid in that cafe could warr.uit fuch an inference. From this 3. Sulk. 3 
itianufcript it was obferved, tliat the quo ut'nti'St a devife to entitle 
common pelfons t-fue in the court of exciKipier, did not take 
away fuch privilege, if demanded befoic imparlance. It was alfb 
obfeived, that lord chancellor is included under the 
word “ 'JitJiiciariui'* if it fliould be objeued, that thefe autho¬ 
rities are not-to the purpofe, bicaufe it w-.is n<>t the fame kind of 
Cpnufance that was cUimed in tiicm as here; it may be anfwered, 

{here is nothing in the nature of tlic conuCnce now claimed 
liiat.can give the leaft fhadow of rcafon why lotijjer time (hould be 
allowed for claim here than in thofe. For, Hrlt, though fome of 
them fliould be only conufance of pleas without excluhvc words, 
yet that can make no uiilercnce, imte ante oftenjum that cegnltio 
piatkorum ex vi termini^ import an excluiive jiirifdiclion. 

Secondly, The dift’ercnce between tiicfc iwo, that the l itter, z//z, 
that now claimed, is for the advantage of tl'.c party as well as the 
loitl, and may therefore be claimed by the party as well as thr lord, 
is rather a reafon why lefs time ihould be allowed for this^ claim, 
than why more. Thirdly, This being* a claim tif a conufance, 
where the proceedim^s are to be, not Jhundum legem terra^ but 
Vniverjitatis^ ought rather to be 4li>i.ivourcd, and havp Icfs time 
allowed- for that cbim than where the proceedings are to be 
ftcundum legem ferret. This rcalbn * is given (e) for the* 
refumption oi* many franchifes, that they are derogatory to the 
prerogative, and tend to the delay ofjuflicc. 

It was aroued on the fide of the llnwerfityi that though there 
is good rcafon why there fliould be a time fixed, as foon as po^Kble, 
tor the party himlelf to make his claim, yet there is no fuch reafon 
fpr the Univerfity, who is a flranger to the whole proceeding, to 
be fo bound down. It was faid, that this was a perional piivilege, 
an4 thercl'urc the perion might be arieiled out of the Jurililiption 

(n) Year*Bopk 6. /fiw. 7. 9, 

Tlic Uiihop i.f Xly’s Lafc, 1. Sid. 
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(f) Year-Book ai. Hot.4 41. 
{d) Iluidrcs, 505, 

(^) Year-Book 27. Ht-n. 8. 0.34. 


of 



TfcriSi,'-11. 

of Ae.Vniverfity; fo that it was altfioft not poi^leiilt J,es^ft nolf”'^*' 
probable, that the Univerfity ihouldhaye notice tiiOe'enough to 
-i^^aiBos. claim before Imparlance. It was urged, that this vra8, ‘' 

' ’ a charter of very exteniive words, and confirmed by aft of parlta? 

ment; and wa^ therefore to have an advantageous interpretation, 
i^fter imparlance, a plea of ancient demefne (a.plca of the iamena" 
tore) was received (a). JuJiice Wjndham uftw to fay, it was v^y 
hard that a ftrangcr Ihould be bound to claim before imparlance {b)* 
.And to the cafes quoted by the other fide this general anfwer was 
given, that they were little* to the piirpofe j all of them, almoit, 
relating to conufances that had no cxclufive words. 

The Court were all oforinii n,that the claini being made after 
imparlance was made, w'as loo late ; that the of parliament was 
out of the cafe j for that related only to the matter of the cunu • 
fance, and was only neceflary to fupport a charter, which the crown 
had no power to grant; for though the crown may grant conu- 
’ ' lances, yet it cannot grant them with power to proceed by; 

,♦ r 120 3 other law than the common law. But as * to the time and 
manner of claiming, the a£l is wholly filent; thefe therefore arc 
to be governed by the rules of law. Hence it is, that it is necclTary 
for this privilege to be pleaded (c) \ and there 'v no rcafon in the 
world why the rules of law fhould not govern as well the time of 
pleading it, as make itnecefTary for it to be pleaded at all. "I'hcre 
is no di/Icrence, in the rcafon of the thing, between conulancjn;, 
with exclufive words and conurriiices without, as to this poii^ 
and therefoie all thefe we(;e eileemed good authorities (dj* 

(a) Cro. Car. 9. StUcs, 90. (</} See Lealin«;by v. Smith, z. Wilf. 

(i) I. Lev. S9. •' 413, Willstr.Tr^bem, Bar. 346. R^* 

(e) Sec Paternoiter V. Graham, Stra. v. Agar, Bum zSao. Keiuirick v.iKLyV 
810. Fofter V. Hexain, j. l.«i. Ray. nallon, Black. Rep. 454. ' 

^ . 427- 


Cafe 70. 

<A bond cendio 
.tkaned that the 
iObljgor ihall not 
•ckrrcifc hij 
krade within a 
rifh 


Mitchell agahiji Reynolds. 



^HE RESOLUTION OF THE CouRT wasdclivcrcd by Parker, 
Chief Ju/iice, to the following cffedl: 

An aftion of debt is brought upon a bond thus conditioned : 
« That whereas-^, bad taken the (hop of B, who was a baker, 
“ for the term offo many yc^s, and had given B. fo much money 
“ for it, THE condition of the obligation was fucb,* 

'J 'hat if during the term afore&id B'. fliall not exercife the trade' 
“ of a baker within the pariih w^ierC th® Ihop was, that then t^e. 
« bondflu.!! be void j otherwife remain in full force, &c.” 

And, Whether this be a good or a void bond ? was the quef* 
tion. 

We, are all of opinion, that the bond is good, and that the 
true diftinifficn is not between a bond and a promife *, that a bopd 
^)1 be void a;ifi promifcgcoc; but betweencontradb, wh^thef^^ 




^ ^ecn^ Ann^ In B. Rk 

:f;^Qnd>.cpvensmf^oj‘promife, entered into upon a juil, fair, and 
rc^onable .cohiideration, and thofe entered into upon no confide- „ 




Hty^riysi 




upon 

ration or a vicious one, whether it be by bond, covenant, or pro- 
mifiS) that the former wili be good, the latter void. 

* Cafes of reftraint of trade are either involuntary or volun- * f !■ 
tary. L ^ ^ 

Tnvoluntary arc of three forts : First, By grant or charter i 
^£CONoiY, Cuilom; thirdly, Byc-laws. 


First, By a new charter granted (a). The grant pf die foie 
life of a trade is void (b)^ but a grant of a trade newly-invented, 
and for a time, is good i'c) ; for the public has an advantage in 
the invention of a ufcful trade, which after a limited time is to be 
public ; and the inventor’s induflry is fuificiently encouraged by 
the foie ufe of it fecured to him by charter for fuch a time : but a 
fecond grant would be void, even in this cafe } and the ilatute 
21. yac. I. c. 3 . limits the time for which fuch grant may be 
made to fourteen years. 


Secondly, By cuftom: and this is either, first, for the 
;idvantage of fome particulvir perfon that has flock enough to ferve 
the place (d ); o.-^secomi], r, for the advantage of the corpora¬ 
tion or community of 2 ccrt:.in place (r); or, THIRDLY, where 
perfons not fuppoled to ufe th*: trade have yet a prerogative, that 
hobody (hall ufc fuch a trade within fuch, a compai's, without 
licence from them firft obtained ; and this is ratione dominii (/), 

Thirdly, By bye-laws. Bye-laws to exclude foreigners, 
W’here there is no cuftom to juftify them, are void (g) ; but if 
in affirmance of a cuftom, they arc good (h}, Bye-laws to cramp 
and lay difficulties upon trade arc void (/); but bye-laws to regu¬ 
late trade are good, whether they are |br the advantage of the 
town or of trade (I). 


Now I come to voluntary rcftraiiits: and here, 

First, All contrails for reftraint «f trade owr all England xte 
void, whether by bond, covenam, or promilV ; whether * of that ♦ r 1 32 3 
trade a man is brought up to, or any other trade he afterwards ^ ^ 
falls into (m). 


Secondly, Contrails to reflrain trade in a particular place 
are void, if not done upon a lair, juft, and good confideration (nj. 


(а) 8. Co. t%j, 

. {i) II. Co. S4. 

(c) Godb. 1Z5. 

{•/) X. Dulil. 135. ]. Roll. 561. 

(«} Dycr,2 79. Jones, i6z. CaiUT, 

3 H* 

I (/) See the cafe of the Archblfl\op of 
York, Reg. 105. 

(f) Carter, 68. 114. 

(б) 1. Roll 364. 

• 


' (») Moor, 576. 1. Bultl. 11. and 

fiatute zo. Cai. 2. c. 

(l) 1. Sid. 284. Raym. z88. 

(/) 5. Co. 6z. z. Kcb. 309, 

(m) Cro. Eliz. 87Z. Cro. j;^. 596-. 
Allen, 67. 

(n^ Sec the Ycar-Booltz. lltn, 5. pk 
and the main point to thia caft, MotWi^ 
X15. 243. 
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'' Thirdly. Where the contra»Jl for the reftrafait of ttadc in r - 
{Kuticuiar place appears to have been made upon a fttr and juft 
coniiderationj the contra*ft i's good, be it by bond, covenant, or 
promife (a). In ’Joliffit v. Brode (ij, a remarkable cafe, the 
plaintift .ind defendant were mercers, living near to one .another} 
the defendant dcfired the plaintiff to buy his old goods, which the 
plaintiff did at fuch a price, upon confideration that the defeudaint 
would not excrcifc his trade within fuch a place. In this 
cafe it was first obferved, that it was a voluntary reftraint; and 
the rule V^ohhii non fit injuria ; secondly, that it was made 
upon a valuable confideration} the ufe of his trade being compen- . 
fated to the defendant by the price given him for his okl goods j 
thirdly, That the agreement was neither malum in nor 
malum prohibitum ; Fot^THL.v, A man may bir.d himfeit not to 
live in fuch a place, and by confcquencc not to trade there; and, 
f IFTHLY, Thefe kinds of bonds are very frequent in London. 
In this cafe the material diffci ence I firft laid down is eftablifbed j 
and the judgment in this cafe, as appears, was affirmed upon error 
in the exchequer chamber f c). The cafe of Prugnel v, GraJJe (d)t 
is a remarkable cafe j and the flrefs was laid upon the confidera- 
tion i no; wlicthcr it was by bond, covenant, or promifp. The 
cafe of *t’hsmpfon v. Hervey (^), though but airfiriperfe^ rcportj| 
was of a reftraint from buying of a particular perfon, and the fame 
difference taken {f). 


^ [ ^33 ^ * 1 fhall now make a few ufeful obfervations. ■ ; 

First ,That a reftraint to obtain the foie ufc of trade **through 
** all is void; for it is a monopoly. 

Secondly, That a reftraint from ufing one’s trade in a parti* 
cular place, if done fairly, and upon a good and lawhil conHdera* ■ 
tion, and with no ill intention, is good. 


Thirdly, That this is notin itfclf unlawful or unrcafbnable, 
for then cnllom could not maice it good, all unjuft and unreafoti* 
able culloms being void. 


FouRTHtY, That fincc it is agreed on all hands that an adlion 
upon the cafe would have lain, wlTich concludes ad damnum^ andf 
nitre can be no damnum abfque injuria^ it follows, that the law 
itckons the breach of fuch a cont|[a£i an unjuft and injurious 
action. 

Fifthly* That it is not linnafcnable to enforce bye-lau:;s 
with a penalty; fince np bye-1^'which is cither unjuft or unrea- 
fonablc can ever bp gopd* . 


(d) Regers v. Parry, s. Bulft. * 36 , 
The cafe is there not '.veil flatvcl, butni»y 
vx. Jm, 1 . Roll. 433 . 

(h) Cro. Jac. 596. Jones, 13. 

•{ Cro. Jac. 596. 


(d) AUtn, 67. Pfilm. 17*. March, 
17. 

(c) j. Slww. 5. S. C. Comb. xat. t 
(/} z. Sauud. 15;. 




V Queen Anne, 
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' Sixthly, ?n»c reftraint of itmuft be upon good confidcra- 
tioo,-and the breach of it mud apparently tend to the damage of the 
other; for elfe the reftraint is void, though for a particular place. 


I (hall now give my reasons, why of involuntary and voluntary 
reftraints fome are void, and others good. 



.First, For involuntary reftraints. Grants, charters, &c. creft* 
ing monopolies, are void for two reafons; first, Becaufe chej' arc 
againft the freedom and birthright of the fubje<^l: secondly, Bc- 
caiifc they arc contrary to magna crakta. Bur it is otherwife 
where the grant or charter is to enforce a cuftom j for if the cuftom 
be good, the charter enfoi cing it muft be fo too} or where the grant 
or charter is made for the good regulation and government of trade j 
for the public good is ever to be pceferred to a private lofs. 


Next, In giving the reafons of voluntary reftraints, I (hall pro¬ 
ceed, FIRST, negatively^ and (hew what are not the* true reafons j f I34 J 
and SECOND! Y,p^r;W/y, and point out the true ones. 


First, That they arc againft magna charta is no good 
reafon; becaufc magna charta provides againft farce and 
power, not voluntary of men. 

Secondly, T^tiat tiicy are againft the liberty of the fubjeft i® 
no- good reafon ; for what a man parts with is no longer his own* 
• If I fell my liberty to trade, it is no longer mine, but his to whom I 

feUit. 


Thirdly, It is not a good rcafon^hat the condition is againft 
' law in a proper fenl'e ; for every thing that is againft law in a 
proper fenfe muft be either : firsr', malum (a) \ or, secondly, 
omitting or negle£ling what is a man's duty \b)\ or, lastly, 

' eiicouiaging the cemmilliun of an eviljuftion (e). 

I fay, conditions againft law in a proper fenfe muft fall under 
one of thefe heads. And this laft head explains the r'.*afon of the ' 

diftbrcnce taken i. InJI. 106. 8. between a feoffment an^ a bond; 
that a feoffment to a man upon condifirai he v?ill kill B. (hall bo 
good, but a bond with fuch a condition (hali be void. For in the 
one cafe, left the man (hould have any temptation to do the the 

law fecures to him the poflcftionof the land without performing the 
condition ; and in the other, frees him from the penalty of the 
bond i fo that the ]aw has the fame end in view in making the 
feoffment good and the bond void, viz. the prevention of the faift. 

Wherever there can be a waY found out to perform thecondt- 
jtipn without breach the law^' the bond (liall be efteemed 
good (d). All tilings that may be prohibited by law, may be fo too 
by |hc condition of abend {c). * The condition of the bond* [ 135 J 


(a) Co. Lit. zo6. Z16. Ptrkiii:, 133. f</MVik. 77S. t.Co.zi. Hob. iz* 
Carter, ZZ9. z. Ktb. 140. 153. Norton •:>. Sim?, Cro. EL^yof. 

• (S) Palm. 17Z. Fit:;. 13. (i) Ycai-Hook 13. Sfr.. 7. zj, H* 

(r) Brook. Abr. “ Condition," 3^ 
yci^'jvokz /itn. g. Hob. iz. 
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before us Is neither ntalum in fe nor malum proh^Uum } foir.tholi'! ' 
neldier cuftom nor covenant could make it good. 


I come now to fhew what arc the true reafottswhy 

of contrails in reftraint of trade foinc ar^, void and others good. 

First, Becaufe it is depriving the party of a means of a liveli¬ 
hood. ' i> 


Secondly, Bccaufc of the great abufe furh bonds are liable to » 
as the enabling corporations to exclude foreigners, which they, 
have no right to do ; and inafters to lay hardflrips upon their fer- 
vants, apprentices, &c. 

Thirdly, Bccaufc it i*. a condition of no ufe to the other party. 
Pttfftndorf {a) makes all ■ti^t■lfcfs.agrc^.fiicn'^, as aniflgrccment not 
to waCh one’s haiuls, &c. void. Cui Ism is over of great weight 
iii all agreements [h). 

Fourthly, There may be fcvcMal cafes where agreements 
for rellrHint ci tir.de in particular places nuy be of advantage to 
forac, and no difadvantage to the rclf i and there they are good; 
as for example, where a town is ovcrflockc.l with perfons of the 
fame trade ; or in the c.-tfe before cite-l yjVyjlijjc u.^ Pirode^ where a 
man grown old .and unable to carry on his trade tvi'thout blunders, 
and having a good accuftomed fhop, quUd mnt in Inch anagrce-i 
ment,as was there entered into, to eiilier ? but an .apparent advan¬ 
tage to both. 

FiFTHLV,Thofccontia» 5 lj in reftraint of trade arc void, whpre 
the performance is attended with an immediate and apparent da¬ 
mage to the one fide, c-nly to frpe the other from the fear of a 
diitant damage, thatui..y or may not happen {c}. In the cafe of 
Banow v. IPscd (d) it is laid, that an agreement not to fow^ne’s 
land is void i but the calc in tkj Ttar-Bosk upon which this 
alferlion is founded, w'urrauis no fuch general polltion (/}. 


^Sixra'i.Y, Suppofiiig it did not appear in the condition of the 
bond whether it v/fcre upon d fair and juft confiderauon or not, 
are thefe bonds//-//wd facU to be eftetmed void f or. Shall they be 
efteemed good until the party for whofc advantage it is lltcw in 
evidence the illegality of the confvdtration upon wliich they arc 
founded ? I anfwer, * 5 ? jrsT, as to equity, the law might be fettled 
either w'ay, provided it were known. But, SECON’DLY,as thclaw 
now ftands they are primdjWie vojid \ and for theie realbns : Firft, 
On account of the benignity ijw tonimon law, and the tender 
regard it has for the liberty ai^'fi^t of t^ie fubject: Secondly, 
For the apparent mifehief to one fide, and no vihbic jidvantage of 
the other lide to counterbalance it \ which mifehief, in the firft: 
place, is not barely a private one, liut has an influence upon the 


, (tf) Pufifde Jure Katui c, lib. $. cap.». 
J. 

(i) Year-Brok 41 . //.». fr-l 20. 
{s\ Cafi of Taylcrs of Ipfvv.tli. 

V w 


puj.jjc,: 


(d) Marcli, 191. 

(f) Mich. 7. K'htv. 3, 64. 
[f] Alien, 0 ;. 



I'u'Queen Aiint, 
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' jpujtf^ tHat bei% ifttefeftcd in a min*s trade. And in the fecond 
place, tbw is hot-only a'vifible prejudice of the one fidcv and no 
apparent advantage of the other, but a great probability that there 
js none} itnee to its being an advantage to a man to leave his 
trade, fo many ipecial circftmflances arc neceflary as are never to 
be prefumed where they do not appear. Hinc coiyiatj 

• First, That all bonds for reftralnt of trade, and no reafon 
given, are prima facie void. 

Seconoly, Where the condition of the bond afligns a juft and 
fair reafon, the bond is good, until that reafon can be Aifthcd. 

Thirdly, From hence it appear', why a bond for reftraint of 
trade “ all over En^Jandf be the confidci-ation what it will, is 
Void ; bccaufe,* without doubt, lomc place or other may be found 
where the party entering into fnch a bond may ufe his ti^e, with¬ 
out any prejudice to the obligee, unlefs the obligee intend by this 
bond to make a moiu^poly of tlie trade j which realbn is better let 
alone than given. 

Fourthly, By thl.', the difFercncc taken in fome of our pld 
Books between bon-l and covenant or promife may be very well 
accounted for, -isds. Bec-iufe upon a bond theie is no neceflity for 
the reafun and nature of the contract to appear; whereas ift 

S romife or covenant the whole nature and all the circumftances of 
^ iecontra(ft muft appear to the jury, before they can determine 
' the damages they arc to give for the breach of the covenant. 

Fifthly, This not only account#*for the judgments given, but 
alfo the expreflions ufed in thofe cafes ; as in the Year-Book of 
'Henry the Fifth (/r), the confideAtion of the bond not appearing, 

. and therefore being to be prefumed anoppreflive bond, the indig¬ 
nation of the Judge, though not the way of expref^ng it (fwear- 
ing), may be cxcufed. Perhaps it was fuch a cafe astiiis: A weaver 
forced by the neceflity of his circumftances to fell to his lofs, 
anotlter takes him, thus chagrined, to the tavern, where, for a 
trifle, he extorts fuch a bond from film, and When the cries and 
tears of his half-ftarved wife and children call him again to the 
loom, this bond is*-put in fuit againft him. 'Phis w'crc a crime I 
am at a lofs to fmd a name for. If, according to Puffendorf by the 
laws of nature, ufclcfs contra6h arc void, how much more op- 
pre.Tive ones ? 

And now I come to confider the cafe of Clerk v, Taylors of 
Exeter {lf)y wherein it is faid, tltftt fuch a contract by bend is void, 

' by promife good. • 

And here, first, L^pon the face of it this appears very harfli 
dotlrine. For a bond may be confidcred in a twofold refpe^ ; 
Firft, As a fecurity for not breaking this contraft j and can a 
* man be bound too fart not to break his word ? Secoilllly, The 
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(a) Hen. 5. pL . 


'i) 3. Lev 241, 
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« “ 
penalty may be confidered as a compenfation fo.r.^ breach of tho 
agreement, as a price of re^purchafing the liberty reftrained1>y the 
KsyNotoi. jjj-jj Jgjjigj j,y perfons of full age, that are both' moft 

capable of it, and have Itkcviife the beft right to do it. Asa 
man may cedtre fuo jure-, fo he may do it upon what terms he thinks 
fit. A man may fay, I will not abfolutely exclude niyfelf 
1 48 ] doing fuch a thing ; but I will * bind myielf in a bond offuciv 
. • . a penalty not 10 do it, that fo, if I think fit to forfeit the penalty, 
/: I may be at my '■i'^erty (a).’* And certainly it would be’very 

ffrange, tha^the Uw of Englhnd, that delights fo much in cer¬ 
tainty, ihould make a bond void, only becaufe the damages are theje 
afeertained by th? parties thcn.felvc?, who are the propcrcll per- 
ibns to do it, and make a covenant or promife good, only be- 
esufe the damages mull there be reduced to certainly by a jury. 
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Secondly, As this is very harfli fU»dlrine, fo it was an opinion 
not at all necefi'ary for the judgment given in that cafe, which 
ftands Jinimpcachod upon the ground I have all along gone upon in 
this cafe ; fo that it is oiily the reporter’s opinion, founded upon 
Alarch, 77. 191. a very indifferent reporter. And the reafon . 
given for the difference, vi%. that in a bond the whole penalty is 
lorfeited, whereas in, a coniradl it was to be recov^d in damages 
to be aflefled by a jury, was a reafon that held as well againft all 
bonds in general as this. 'Fhere can be but two reafons 
for leaving it to a jury: citlicr that the jury may lee whether it is a 
lawful contract or not j which is proper for tnc conlideration of ":' 
the Court, not the jury : or elfe, quia nefeitur quod damnum', but 
this is no reafon here, becaufb the damnum is ffxed by the coiiicnt 
of the parties. Let ii be further coofidered, that the party can 
fuffer nothing but by being a kuSve ; and ihall a court of jufttce 
affiff a man to play the knave? Freedom to trade is as much bound* 
by confent as cuffoni: and the cafe of penalties made for thtf, ' 
enforcement of fucli a cuffom feems to me a ftrongcr cafe j 
for there the party is, as it were, judge in his own cafe, whereas 
here the pliialty is fixed by confent of both fidcs. Such an 
agreement in taking*an apprentice is good, and may be confidered 
not as a prejudicial or leltraining agreement, but as a favourable 
and advantageous one, as putting an apprentice in a capacity of 
getting his living in any part of Englan/i, but where it would be 
to '* the prejudice of his maffer, when without it he can gain it no 
where. 


This cafe has been compared to.^at.of an infant, whom a contra^ 
for ncccllarics will bind, but nolit)idfld. But this is nothing to tho 
purpofe i for it ffands clearly upon the incapacity of the infant 
to make any coiitra6l at all but luch as Ihall be for his advantage ; 
and it can never be for his advantage to enter into a penalty, 
That this is fo is plain from hence, mat if an infuit and a furety 
enter intosa bond for ncccllarics for the infant, the bond is gpo^ 
as to the furcty, though not the infant: fu that it is not the 

(^i) Stc Brsdon, bk. 3 tap. a. ^ 

natur?:;. 
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nature of the bond> but incapacity of the in&nt, that makes the 
bou 4 void. 

This cafe has alfo been compared to bonds taken by fhersfFs for 
their fees, which arc voidk But here, first, The mcrifFby the 
common law was to take no fees at all for doing his uiEce ; and 
therefore as thefe fees are given by a£t of parliampiit, the act mult 
Be ftriftly purfued. But secondly, and principally,I'liofe bonds 
are void, from the apparent probability that they will make ufe (;f 
them tolhpport their oppreffion. TJiere is but one oye£tion that 
feems to have any colour in it, viz. thatfalfe recitals dt confldera> 
tions will make thofe bonds good that ought to be void. But Hrll, 
'Fhis is to be feared no more than falfe teftiinony ; fccondly, 'I'his 
Special matter piay be given in evidence. 

To conclude : The bond in the cafe before us is good, and en¬ 
tered into upon a jufl: and fair confideration ; for ttie reiiraint is 
cxadtly proportioned to the confideration, viz. the term of feven 
years only; and the intereft of the public is not at all con¬ 
cerned (aj. 




See Davit V. M..raR, 5. Term Rep. iiS. 
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Cafe 71. 

■ 'T'RESPASS IN AN INFERIOR coi’HT. The plaintifFdeclared, Judsment hi 
* that the defendant vi et armis t^cs pcciet terr^e fn vity isc, reverfed 

ipjius the plaintitF, containing fo many acres, in fuch a place. ^ 

i he defendant jultmed by prefcry>tion fora way; and on liiuc *i jauum" io- 
joined verdict was given for the pkintiit, and judgment accord-Read of «* /a* 
* ihgly.' " 

UpoNERRoRBRoucHT;/tt;< 7 r;Vj; 7 /?f 7 ,thatthedeciaration(hould** ’ 
' have been worded claufum terrts inllead of pecies. For trefpafs is a 
. formed aiStion, and there is no fort of trelj-als for which aform is not 
fet down; and in thofe actions for which a form «f words is provided 
by the law, it is not in tiic power of the plaintiff to ufe what words 
his fancy (hall lead him to ; but he muft ufe the words which the 
law has fu appropriated that they can be exprclled by nothing ell'e. 

Every man’s ground is in the eye of the law fenced. Trefpafs will lie 
for the vejiure of land ; but even there the declaration muft be not 
vejiuram terra^ but claufum terra (a). In trefpafs for breaking 
into a church-yard, it was held, that it muft be claufum terra {h). 

Where a man has only herbage of land, he mud declare quare 
'claufum fregit(c). lit ff^eh*s Cafe (dj, the difference is taken 
between thofe auions that are formed, viz. have fee forms of words 
preferibed for them, and thofe that have not. Indeed, in Hohart^ 

51. a variance from the Regifiery in a formedony wtiere the variance 
avas not material, was not regarded. In Hobarty 84. thfte is an 


(a) Co. Lit. 4. K 

(F) Year-Book 8. Um. 8- pL 


(f) Dyer, *85. 
(<0 8 . Co. 48 . 
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^iiKiK inftance of a material variance from tht Rtgtjler-i arid held good i 'ij 
but then there was this particular reafon, that all the courfe of 
precedents were on the fide of the variation, which muft other- 
wife have been overthrown. In the cpfc of Bltihe v. Clattel (a)i 
141 3 declaration was, qutirr chtttfum ^jTrr^itj et diverfa onera of 
gravel, &c. per quodviam ftia 7 n Gniljh'j and , the judgment was 
arrelled. The word “ claujutn'* imports pufleffion, without whidi 
trcfpafs is not maintainable {h) ; fur tenant at will or for ^ears« 
reverfion to another, he in reverfum cannot maintain an adtion of 
trefpafs during the life of tenant for years: but pecia terra 
docs not import poflelfion ; for terra rev riens is terra ftill. 

It was amoved on the ot/jerjide, that though claafum” WM 
the word in the Regi/ler^yct it was but iraii'^r of form, and there¬ 
fore pleadable indeed in abatement, but not nfiignable for error, after 
averaid and judgment. In the cafe of v. Htimfrey ( t), the 

words ptVfflr terra were held good in aiiejec’lir.cnt. It is true, that 
judgment was reverfed; but the reafon w.:. -, becaufe there was not 
certainty enough to direft the fheriff wh.o land to deliver to the 
party for whom the judgment Ihould paf^; wlioreas here was aS 
much certainty as could be defired j for it w;*«s not trespeeias terra 
barely, but the declaration goes on an I the plaintiff 

(which proves him to have been in poilUiio.r, and fo obviates that 
objedlion), containing fo many acics in fuch a place. 

.Parker, Chief yuJUce^ and Powf.m., fufiee. There is nd* 
want of certainty in this declaration j ami after a verdidf and judg¬ 
ment, it is hard for nicer .form to reverfe, See. Indeed, in real 
aft Lons, that are formed actions,men are tied up firiclly to the form 
prcicribed In the register ; Sedaltter in pcrfoiial actions. 

Eyre, JitJiice^ vi'as of the fame opinion, and gave this additional 
reafon, diat error docs lyit remove the writ nor plaint, but the ’ 
proceedings only ; and the plaintiff in error could not be let in 
to make this objeftion bat from the one or the other. But fuppo-s ’ 
fing the piaint was removed, it ccuitl not appear in the plaint \ for 
J >2 I that is » only in p'aciio tratf?, ejfionis fuper eafiiin, without going 
^ ^ further. 

PoWEtL, JuJitce, thought this reafon of no weight, becaufe he 
was of opinion, that a writ of error in a judgment given in a 
rupericu' court does not indeed remove the record or plaint, but 
proceedings only j becaufe herey;m/»ar/o« may be alledged ; biit 
he was of opinion, that writs of error of jmigments in an infe¬ 
rior court removed dl, becau%ll^|e was no allcdging of diminu¬ 
tion. v'"' 

Jdjoiirnatur {d), 

*. Vent. 73, abatement, Ijut tbat the dcfc-nifant having 

(If) rVetf-Book a%. £dw. 4. la. a. waived that oppaituiiity could eot take 
; 'I ■ ^c) 42a. advantige of it on .1 writ of error, i. Str^ 

'• •{d) fiud to have been lield in tills 157. —hut feu S. C. poH. 168. where it m 
“ cafe, riiat the variance from the Regiftcf faid, that the judgrr.cnt -.vat leverTed. 
mUht' have been taken advantage of in ■ v 

T ■ . lixilg 





• ft. , ' 1 ^ i. - 

’ ' • Hacket Glover. , 

X^RIT OF ERROR} out of the court of common pleas, upon an if • pes^i^bjli 
aftion of covenant; ^wherein the plaintiff declares, that the 
defendant fold him goods for fo much money, and covenanted to 
defend and warrant the goods to the plaintiff cswfra omnei perfinas 
and affigns for breach of the covenant, that at the time of the fale 
the defendant had neither the poffejjion nor tJ 7 e property of the breach of 
£oods. To this the defendant demurred, and jud-rnient was 
'given for the plaintiff. • ° vendor, ar 

. I - , , tinwofthefife, 

A writ of error was brought. lud neither tilM 

Sir Peter King infifted, that this was no breach of the 
covenant; for the intention and defign of the covenant was only ' ■ ' 

to fecure the pofTeffion ; and therefore until an eviction the-cove- 
iiant was not broken. Lord Cckr'(a) fays, that an evidtion is of 
the very cffcnce of a warranty; and though viarrantia charta 
may be brought before eviction, it is only a charge upon the 
land (i). Suppofc a man having only an equitable intereft in 
goods fell thofe goods, and covenant that he is the owner of thofe 
goods, and will warrant and defend, he. lliall the vendee, in this 
cafe, bring an aciR»sof covenant before ci idtion, and fupport it ^ 

only by * faying, that the property, viz. the legal title, was in » f f ' 
another at the time of the fide {cj. ^ ■ 

Mr. Lutwyche, on the otherfidt\ argued, that fince it was 
confefled by the demurrer that he who foFd them had neither the 
polTeffion nor the property, the buyer could not rake poirc/Koa 
of them without expofing himfelf to an action of trover. 'J'he 
word « dimifd* in a leafe imports a covenant in law j and jit 
Aich an adtion it had been enough to aiTign for breach, that the 
leflbr had no title at die time of the •leafe, witbo,;-. fhcwin'r an 
evi^ion^</). * 


Parker^ Chief fujiice. The plaintiff cannot uft the goods 
without being liable to an adtion, wifich is a damage. If the cafe 
had been, that the defendant had bad the equitable right, but 
another the legal one, it had been proper for you to have laid it 
before tlic Couit by pleading it. 

Eyre, JvJiice, A warranty, in the nature of it, imports as 
well warranty of the property as poflclHon {^). 'I'he cafe upon 
the word dhnifi* is a ftrcng- cafe; for that is a coveiiaiit 
in law i and if not neceflary tl|$^ to let forth evidHon, a fortm i 
not here. ''Z§{ 

Judgtnent was affirmed (^). 


iv'Cifun prr Citriav! riK, 

(») FitZ. N. B. 134. —Note to tLe former tStivtt. " , 

(f) The cafes inMoor, 17s. Hob. 34, {d) £. Co. So. Cro. Jac. 47* *.Mod. 

^1. Dyer, 318. i. Roil. Rep. 519. *61. i.Sid. 17S. 

and a. Saund, 175. viere quoted; but (e) See Wairen t-. TaKard, 1..R0II. 
.moftof them only prove, tliat a coveitant 90. 

Ifijr edoyment againft aU interrupUon (/) Sie Severn •r^ CL.rke, i. Leon, 
only to ksal interruptions, la*. Nirthcotcv. UmUrhill, Salk. 199. 

Sheppherd 



{ J Hi&ry Tcrtni tx. Am€p- 


OSife 73 . ^ * Siieppherd againft Makiftohe* 

On » eowiiiant "TVEBT UPON BOND. Upon eyer of the bond it ap^ttdf tb«t 
the condition was, first, that th^ defendant fliould perform 


covenants comprifeii infuch a deed 
cmtit L the would, upon requeft, come to 


of indenture. Secondly, 

CQvSt for the *' wuuiu, upuij ivAjubii, to an account with the 

■ be ihouM India Company for whatever of their goods ihould come to hes 

i^ve, or the hands, or the net produce of them. 'I’hiruly, That he would 

Foducc of pay them whatever, upon fqeh an account taken, he fliould lie 

' found in arl'ear to them. 

>.iMt-.|iereoeived 

In the deed of indenture referred to it was covenanted, that the 
defendant (hciild, witltin fuch a lime, go for Fort St, Georgiy and ’ 
! IdKb wWn ufe, (stvc the Company faithfully there, as a/aSIory for five years. 

“ I'lie breach affigned was, that fo many rupees belonging to 
the Company came to his handr, which iHicite et fraudnUnter 
^RpILAbr. imhezilavity et in proprium ujumy is c, contra teuorem indentur^^ 

'X. Bac. Abr. 

H . 

Tnz QUESTION upon dfinurrer was, Whether the breach 
fo BoiT.*773. affigned was a breach of the condition of the bond ? 

It was bf,soi.ved by the Court, th:>!r’ii''was not j for the 
defendant was not brudy entrufted with the cuftotiy of die 
Compan} ’s goods, but was thQw/aticr ; and, as fuch, had a power • 
to inveft their money and goods in whatever he thought moft for 
the julvantage of the Company, and was not to account for^tlM 
, .V goods theinfelvcs, but for Vhe net produce of them : fo that be 

might convert to his own ufe the {lock that was ihe Company’s, 
provided he anfwercd it to thda out of his own., indeed, in cafe 
of an apprentice the cafe is dilt'erent (d) j for he has only the 
* f X 4 fi 1 cuilody of his matter’s goods and * ca(h, and tirervfore the breach 
• here affigned would have been a forfeiture of his iildcntures. 

" PiNGBiLY, Serjeanty being retained to fpeafc to it, 


Adyournatur (ij. 

(i») See Thorhycrofl v. Barnes, pofl. 
150. 


({’) Sec tfie cafe cf the African Cempapy 
V. Mafon, poll. iiy. Cjib. Rep. z ^ 3 . 


Cafe 74 . Parker ttgainji Langly. 

AdMlmtinnlB ’T’UtS was an a£lion upon tM^bafe for a Millie Ions prefecutieH> 

■ on the A wherein the plaintiiFdeefai^t'^at tfie defi ndant i.rrefted him 

‘ ^ hundred Ffoiinds, on {lurpofe to hold him to' 
fpecial ball, where not one penny waS due. 

The defendant demurred fpecially, and r.ewed for caufe o^ 
/^’'demun^r, that the plaihtiiFhad not, in his declaration, fbewn wha{ 

^'^*09; became of this malicious profecution. 

*<3- They that /^kgmem for the defendant owmiy i!t\^tzfttr % 
verdUft judgment could not have been arretted for this dettidi Idfv 

At, 




tfc < 5 ^ In a It. 

4 ^rati<}n» becaufc it could not be intended that the plaintiff 
could have a ver()i^> unlds it had appeared that the piolucu* 
tioR win njalicidue (u) ) but upon demurrer, and that a Ipccial 
ane, it was infifted u^n as a good exception; ifbi no a^ion will lie ' ^ 
for a malicious indi^inen^ without ihewing what became of thu 
indidlment (b), 

• « I r w AS AJIOWED /« thephmuff, that this aaion is founded » [ 
upon malice,and bioughc for holding to cxciflive bail, which w is * 

collateral to the profecution, and therefore not to wiit the event of 
that, of which, if they did, the flatute of Limitations ini^htpoilibly 
bar them (rj. ^ 

It was uigcd, that there is a di^eience between in a£fton upon 
the cafe for a maUcious proLcution and an action of coafpi'-acy j 
that III the latter, the plaintiff muff ind^cl Ihcw the former a£fion 
to be determined ; but th n it appears fiom the Re^ifltr (i/), tint 
this does not proceed fiom the natu'-e of cn.; a fion, but the frame 
of the writ; and this held to b» tht rcafoii (i), 

The CoiTRi inclined in favour of dcfcndnit. 

SeJ adiOMuatur (f). 

(i) S'lnncrt runtiT^^und amltouspr ficutun; indtt may after* 

(il) CaTtk (jumd agttdo v/tic, V II i c. i iu ' cl, in a propel plici, Jut 
•7 kub ) 9 b 1) Hobart,205 th rr 1 11 11 v u not malciou^-** 

Kedway,99 b Cudbolt,7^ i‘aim* bi r ttn i n 

<l«iai aaS,aa9. 1 Jones, 31a. Sdei- (1; stl s, iti 3 Lev ato 

fin, ta4 Ytlvtiton, ity Cio Car 

■9t. The reafon of all which (■•fes is (0 i tot is z, Jmei, 97. 

ftnindt-d in this, diat otierwife thtie PouiterS Ctic, 9 Co C 0 Jac 230 
miglit be a cUlhing of juritcL£f 004 , and *if) S t j ft pa^Lato where Pa« 

^ tdOtianr vetdiQs , u here it is poflible, KtK,Cbit^ ^iio, dth tr d the optn onot 
* that the deluidaot loay be found guilty ot the Co^rt m 1 • rou e>^ r it detendant. 


The Queen a^ci.tji The Coipoiation of De..Jiam. Cafe y5» ' * 

*^HIS was a mandamuf to reflorc Ih to the oflicc of town-clerk On a mmieim,, 
Twq exceptions were taken to the return . » 

First, That they faid, tliat fuch a year of een Eiizabeth, retsTi that 
and long before, they v/crc a corpoiation , and fo did notintitle 
themfelves by prefcripnon, which is ever tune out of mind (aj. b d 


X The CoiTR r were of <^inion,^at a corporation muff cither be 1. Sid 31. 
by charter or prcfcnption, which <if time out of mind; and 
therefore the authorities jArere a]iot|rra for law: but v et the excep¬ 
tion was difallowed, becaufe it was only failing in a matter of lur« 
plufage. \ 

SreoNOtY, It was excepted, that it wis not'retained, that the 
tpwii-clerk was a« 5 fually chplen annually, but only that he was <n 4 ' 


(«i) See the cofe of Sutton Hofpitai, Book la 4 fo 8 Caft, 

tp Co I. Cro. llig }68. The Year- 11. Co.y^ Raft int 3 and Dyer 7, 

Yol. X. K auatm^ 


1 



• t f |71 • Term,* ti\ 

fips^N Muatim eligthtUt ; whereas time and ufage areneceflarjp to prifcrlii- 
f tiun {a). ^.BtHdes, the office of tuWn>clerk in the nature of 

c»KtI»ATx«if ^y® ‘*'® “ °®®® be fo Intended, 

«r piMHAM. until the contrary appe^ (ij. 


/tbe oflSce 4f T HE CoURT were of opinion, that die other exception is good j 
cf* office of town-clerk is an office for life, unlefs reftrainedby 

' charter or prefciiption, whu h ought to be (hewn upwi the retu#ni; 
andjchatihiswasAotdone. BeHdes, though he be 
be may continue town-clerk, and will do (b, until they choole ano¬ 
ther; budtnis does not appear to be doi]tet and therefore the excep¬ 
tion IS good #br both the(e reafons. It the return had been, 

^ iiits pro t/yo anno tantum.^** hts office would have expired at die 
end of the year, whether they had chofvn another or not; but 
h is othcrwife as this return is. ^ 


(«) Set Go. Lit XI0. r Lev i 6 t. 3 Cro i;o. (A) i Vent Sa. 


>• Cite 76 . Mcrril againjl joffelyn. 

If debtonbond T^RIT OT SRROR out of the court of common pleas. The 
ilmyjbir 45th a£^ion was debt upon a bond conditioned for payment of 
if tlw money upon the twenty-fifth of Atarch. Ji^[t defendant pleaded 
pMme upou *be twentieth of Mqnh. The plaintiff replied, 

•nid the thit he^did not pay it upon the twentieth of AfatLh. Upon this 
take ijtam- iHuc waljoined *, a verdidi given for the plaintiff, ji^dgment en- 
ftioi of demur- t^ced accoidingly , and a writ of error brought. 
fing»tbep4nt<ff i 

omnot hive If the verdt^l; had been found foi the defendant, and judgment 

judgment. given accordingly, all had been right} for ♦payment upon the uven-" 
. * r *48 ] payment upon the twenty-firft, and to on j but now the 

^ ^ verdii^ IS found for the plaintiff, the iffiie is immaterial} for nop^ 
*’ Payment upon the twentieth can be no evidence of i>on>payment 
Nod. 346. ^ twenty-fifth } for it might be paid m the mtan time (a), 

ParIcer^ Chitf^ujliu. It IS haid that the defendant fiiould 
take advanLigc'of his own immaterial pleading ; but we cannot 
help Jt. The cafe of Pill v. JfaiJ) (A^, m the court of comihoii 
plcasj is a cafe in point. ' 


Tbcjmilgment wa‘ levcrfcd {e). 


(a) See Cio Jac 434. Cto Eliz (e) See theftiti te4 16. 

flzS ard the cafe ot Mafon *. Pri^e, f 14 . Bull N. P. 174. 4 btra 99A 
IJ J r/ Tcr.r, 9 ^ * ,* »• 944 * *• »«• 

(*) ^ * 0 

^wynn. 

B « fti* was ap aillon upon the cafe for felfcly and malicipufly 

* ejndnfliiig a pian foi ufing the tiade of a hadgn-y without a 
^ licence to do it. ' “ 

Mil had •ttuheet On^llt ciufe. S C *'eft 4 t 4 .“S C. s. Salk. 15* S. Cilbt iSS. 
e'l.P.14.^ 4 Burr. (974 * TertnRep 544 ^ ^ 




t6 the declaration was, that the indifhnent was 
(hid itmlifiosiy and not ahfqut prohabili ca^fi. 

BuV cT W AS RESOLVED, that in the cafe of an indidment, *< fahb 
it without '**ab/qut probabiti cau/dy* is enough; 

but had it been an 4 £lion fox a malicious profecution, thoic wuids 
have been in (a). 


f 



«* 


B«lt ANOTHER EXCRETION was tllcen by TMF CoQRT, that 
this was an action brought on an in^i^tmeoc for uHng, &c. and 
npt being licenfed, and yet the plamtift' docs not (hew ilhat he was 
licenfed. *[l49j 


Then it was doubted, Wbether this were a matter indii^r An »&ioa fwU 
ifele ? and then# the qucftiun would be. Whether ’ an adlion 
wwuld lie for talfely and mahciouQy inducing a man for a matter 
not indK^able, nor yet containing icapdal ? d Oimm u tNtfl 

The Court inclined to the opinion, that it would not, and fejUfthe*^ 
that the law ftood thus, viz. that a lalfe and mallcous indidment, pofenTmiibc^ 
for a matter not indutablc, }et containing fcandal, is adionable; h had been 
but that if It be neither indictable nor fcandaloue, it is not a&ioiv- 
able {b) i and that it it were tor a matter indiCtabic, though it did 
not import fcandal, 'MMiLaCliunable. 

To this opinion of the Comt it was objeCled by the Coiinfel, 
that in the reafoR ot the thing they could not fee, why its being for 
a Matter indictable or not indiolalile, (houhl occafioo fuch a differ- 
cne^ fince a perfon, by being talfely aid inahcioufly indidtcd for 
aiffatter not indiftable, is put to the fame expence and trouble as 
if it were for & matter indi^ble j and the maliciourneft of thepro- 
iecjftion is jather more. 

ThiB Court fdlowed ^is way of rcafonkig to have veigbt in 

U{f). 


(a) Cr9. Jae. 193.490. s Mod 
Joae*, 93—•Btttfte Panel V Nnnn, Butt. 
K P.14 PiOieiv. Bnftow,Dousl.aos 
Ltww V. rarrel, x Stra 114 Morgui 
Hughes, % Term Rep 
(S) Raym 35 * hid. 16*. and the 

tafe of Savil <c>. Kob.trrs, Salic. 13. 

(jt) Tlw Court took urae to confider 


of this cife ; and in Hdaty Tcmi, .n the 
tnelRlOytar of iJtfAe .c/eiK, PaaKra, 
6/i>/ Jujiittf dtliveied the cpin on ot the 
Judges, and ptve ludgmcnt for tfaepli 
ttf hcb S C |x.ll 314.—Soedibthe 
cak.ut Chimbt s «. Rt^inion, x. Stra. 
691. Payne » Poittr, Cro, |ac 4')b, 
Wicks V. Pendutoi, 4. lumRep.a „3 


Thornicroft Barns. Cafe 78. 

VfrRlT OF ERROR brought upon a Jiidgmatc given in the court indehtonhond, 
" of common pleas. 'Ihe action was debt upon a bond of one 

thoufand pounds penalty, coiditio led, that if fuch a one, being an ^ 

4ipprtHtuey (hould purloin oAcinbeazle any thing to his mafeer's thookijw^N^ 
dalhage, that then he (hould make it good. auy« 

thing to hti. 

iMdInfi damage, the *Uig$r wIU piy it, a breach that he mbnaltiardfutlanuiiMi, ia weBaS. 


m.jULA 



Hltdry Term* it. MB. R. 

' Tmum- The breach aligned was, that he did embezzle and pmdoin ttro 

*»o»T Ittindred pounds. 

BA«^•. upon this ifTue was joined} a verdi^ given for ^ plainliflr& 
and judgment accordingly. ' 

* [ I "O 1 * Now, upon error brought, IT was insisted, that thebreach 

" ^ ^ was not« cll aligned *, for the condition of the bond tying it up to 
ilich purloining as fhould be to the damage of the mafter,. die 
plaintiff in the original adtion Ihould have aveued, that diis wa$ a 
purloining to the damage of the maftei. 

But THE WHOLE CouRT thought thc judgment of the court of 
common pleas was well given j for thc woids « purloining” and 
** embezzling” are alwayS'Uheii in a bad fenfe, and ex vi termini 
import damage to the mafter; and what appeals plainly needs not 
bf averred, according to th4t maxim of law, cwjlat clatit 
nw debet ver'^catu 

The judgment was affirmed niji (a). 

(f) S^eBache «. Proctor, Dougl 3^%. Jones v WiUi-uns, Dougl ->13. 


' Cafe 79, Thc Queen againji The Inhabitants of Hornfey. 

PuUic way. T) ARKER, Cbtif Juftice* If a vill be eredled, and a way laid odt 
* to it, if there be no other way but that to the vill, it ts not 
material quo animo it wh laid out, it (hall be deemed a public 
• way, 

r Mdtnce. Secondly,N o one living in a hundred (hall be allowed to give 

.. evideoee for any matter in favour of that hundred, though fo poor* 

‘ as UfM^ that account to be excuffd from the payment of tip3(cs;| 

' becaU^ fhpH^ poor iit present he may benopte rich. 


EAS'r^a 

® A 



EASTER TERM, 

'll ^ 

• 

The Twelfth of Qjiecii Anne, 

1 N 

The Queen’s Bench. 


. Str Thomas Parker, Chief Jufitce, 


Sir Lyttlctoii Powys, KnU 
Sir Robert Eyre, Knt, 

Sir Thomas Powys, Knt* 


yjufkesm 


Sir Edward Northey, Knt, Attorney Generai, 
Sir Robert^aymond, Knt. Solicitor General* 


* [ *511 


* The Cafe of the Corporation of Bewdlcy. Cafe 89. 

T hose that produce a witnefb ought to examine him in a witnefs can, 
chief GtAy'. but they, againftwhomhe is brought, njay onlybtexamiiu 
examine him upon a voir dirCi if they pleafe, t^ethcr he ^ 

_ a • * /I * * KaV ftPIA OAttAltrm 

IS concerned m mtereft. 


by the «i»poli$c 
fide. 


^ S94. II Mod. ,00, IIS. 

The matter in iflue was. Which was the charter by which the Awitoeftmaybe 
corporation of the town of Beivdley was to aft, whether by the e»nuntdw^- 
ancient one, or one of later date? ' 

A witnefs was produced to eilablhh the ancient charter. wuchiaghiiia* 
* t«reft m tiw 

His evidence was excepted againlV, as being a mortgagee under 
the old corporation. 


• This was proved by an anfwer of his to a bill in chancery. 

But it was infixed thai this anfwer was fo uncertainly penned, 
as that it might be true, and yet his mortgage of fuch a nature as 
not to prevent hts evident, and thcrefote mat he might bi^called 
fb explain the ambiguity o\his anfwer. 


K 3 


The 



Tkt CAts Th£ Court was of opinion that Ihe mighty ^fince^il anfweif 
or TKB Jep«ndt4 hts veracityy as much as the evidence be. eould 
or*b**w*Di'fi wwbe to be credited, why fiot the Other ? 

♦ r I -a *1 * afterwards his evidence was i^je^ted upott anoth^ con- 

I * 0 * i ltderacion, viz. that in his antwer he 1 ys the whole fttew of his 
^detcnce upon the matter then in liTue, viz* the fubfiftingof the 
' preient corpoiation. ’ 


Cafe 81. 


1 


The Qiiccn agaiufi Rklpath. 


IfaperfiMBt be- A RECOGNIZANCE w'as entered into by Rtdpathy with fe- 
tnsw*^*’”^*** ^ cunties, whereby he w.*s bound to appear the firft day of the 
u ^by i ijfondendum^ l^t* m the mean time to his good b^- 

Jufiu ^ /if f.r n and not to depart without the licence of the Couit. 

An information w IS preftiYed againft him by the attorney- 
pBVX,RAS.; to which information, by rcafon of fome defe& in the 
sSn^og^Mncti pleading, the a ttorne y-glneral thought fit to enter a mlU 
pVtfiqmtiaA then thl attorney-general exhibited another. 

'Sttf ^ CriDf ^id rtm r» I 

gfiidtudmt fSt. IT WAS INSISTED 111 favourof Ridpath and his fecunties, 

aod m isABBUi- ^ „ 

two* at » First, That the wrords ad refpondendutn** muft be extended to 

ei^bitedigamft thofe crimes only, the iufpicion of which was the caufc of his ^ 
t^ontbatdqr* commitment and entering into the recognizance, and not to the ‘ 
crimes he Ibould afterwards commit, or be charged with; for tiben 
thStOT,^ « It would be utterly impofljble for a man to get anyb^y to be 
the hft* «Uy of bound tii a recognizance with him; an opinion of the innocence 
tfacTemiAnew of the perfbn,as to the crime pharged, being probably the only 
^^P***?” motive tliRt can be fufficicnt to induce men to become bonnd for 

b? ^t^OHDLT, That “ ad refpmdendunf*. refer§ to the firft day 

Vnte to ^ Term, when he was bound to appear. 

Thirdly, Tljat the entering of a mile pfi^igui was a bar to 
' fan.hutffH^ offence conained m the information} at i^ft ftiat it was a 
lumtoappairm dtfchaige fnxn aby further profccution for it i and that it was all 
itae ftcond in- one, wjbctber he was difcharged from the recognizance by rule of 
fonnatwo. court i|a^e for that purpofc, * or by a juil^mcnt, that by a necef- 
s e# Fort. 3sS fary ctfiii^uencc amounted to a difcharge. 

* C 153 J But TKF Court were of opimon, that the rtcOgnizance ex¬ 
tended to all crimes wbatcvei which he fbould be charged with; and 
that if It had rel ition to any paAl^ular crin^ only, it muft be men-, 
tioned in the lecognizance $ but that is only ** ad re^pandtndknd* 
genersUy. That tneie was no fitch jnwnvemence as was pre- 
nftded j the bail in ilus cafe being bownd in a fum certain, and ' 
twt to ftand tn the place of the principy, as in civil cafes: that 
^ pedbnN not appearing according to his recogntzance, his a^- 
ftsice (be the caufc or rcjdoaof it what it will) was the caufe of 

.. thb 



r ^ 

Eafter Sr«rm, fi; Queen Anne> In B. 

the forfeitore.of the recoghieance. ThM anciently in fpecial ball tm <te»H 

in civil aaiooS) where the bail is to ftand in the place of the prin- 

cipal, bail to one aftion was to ftand bail to all atSions that he ^**'*^* 

ihould be charg^ tvith when in court, That this was hard in 

cafe offpecial bail, and is tnerefbre now altered, though altered 

only by rule of court} and that as to common bail thelaw is ftill 

the lame. That the nolle pre/ejui'vm neither a bar nor difcharge. Salk. n. 


Turner a^ainji Ooodwin. 

'^HIS was an a^ion of debt upon a bond for three thouland 
* pounds, conditioned for the payment of fifteen hundred 
, pounds. I’hc (-ondition of the bpnd recited, that whereas 
Dibble was indebted to Turner in a bond of three thoufand pounds, 
conditioned for the p lymcnt of fifteen hundred pounds, and had 
recovered judgment for thismone^' •* Goodwin^ upon confideration 
that the plaintiff would forbear filing out execution upon Dibble 
promifed to pay the money to Turner upon rcqueft,*he 
over to him the judgment he had againft Dibble.—The defendant 
pleaded ip bar, that the plaintift" had not affigned the judgment: 

The plaintiff replied that he was ready to affign. The defendant 
demurred, and the pCKntift'joined in demurrer. 

. It was argued for the defendant, that the words “afflgning 
** over the judgment,” arc in the nature of a precedent condition j 
forotherwife the defendant would be without any remedy at law 
for the alignment of his judgment, the obligee only being able 
to file upon this bond; but that, on the other hand, no inconve¬ 
nience could arife to the plaintiff, in interpreting this a precedent 
'‘.Condition, becaufehecan put the bond in fuit for his money 
Butfiippofing the words may, withaiigqual prob.ibiIity, admit of 
eidier interpretation, confidered fimply in their own lature, yet 
being the words of the condition of a bond, which is always in s c. Vw 
cafe and favour of the obligor, they muft, upon that « wount, be 
interpreted a precedent condition. In an action on a covenant to 
pay to much mont^^ the plaintiff making to the drfendant fiich an 
eftate in land, the declaration w.is luet f iratus, life, he lad 
not paid the money; and the defendant pleaded, that the plaintiff 
had not made fuch an eftate; and upon demurrer, judgment was 
given for the defendant; this being refolved to be a precedent 
condition (<z). 

The Court were divided in opinion. 

Parker, Chief JuJiUe, and Powys, JuJlui.,iyA the plaintiff, 
were of opinion, that thi Angle queftion was, Who was to do the 
firft a£I ? and that the * onigor was to do it; for thou ih the obligor 
be not bound to part witlMic money, unlefs the judgment 1^ at 
the fame inftant of time ^gned to l^m,^et he is bound to feek 
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out the obligeci bring the nionc‘y, and hdl him, Sifi here is youP 
“ money, if you will aiBgn the judgment,’* 

Eyre, JuJUce^i for the defendant, was of opinion, that the words 
(t aligning the ju^menf* amounted tib a precedent Condition. 
Firft, Becaufc the form of fpcaking, “ yielding* paving, &c.” 
did alwa} s import fo, unlefs the natuie of the thing fpoke ^ Con¬ 
trary. And, fvcondly, Bccaufc if the judgment was affigned firrtj 
the bond might be put in fuit for the money; but if the bond was 
paid lirit, there lay no remedy at law for the judgment {a), 

(«} This cafe came on to be ar- given for the pIjinufF, S. C poft. saz. 
gned a fecond turn, ?nd the Court a i- by the undnimouft opinion oi the Court, 
•njart vultf b. C Ciilb 4®* 45 p* * 5 * 

polL JigO^ and judgment wai altttwafds « 

< 

The Queen agiiliijl Bradley. 

•^HIS was a convidion upon the ftatutc 8. Ann, c. i8. f. 3. 

^ about the aiTi/e ol biead. 

There were two qucftions in the cafe. 

The’‘‘FIRst was, Whether the crime certainly cnoui^H 
charged in the iiidiciment upon the defendant ? 

The crime was thus charged, that the bread wanting fo much 
weight of, &c. was bought in the fliop of Bradley^ a common 
baker. c 

And THE CooRT were of opiniqni that the crime was not cer¬ 
tainly endugh charged; for the*^ whole charge may be true, and 
yet the defendant innocent {a) j for it is poffible that it might btf 
the bread of another perfoQ, fold in the defendant’s fhop; diat 
foeiefore lie ought‘to »bave bmi charged dirci^y witli the fale ff 
fo much bread. It is true indeed, that when a fervant fells %% in 
his maftcr ’4 (hop, it is good evidence of its beii» the mafttrr^ 
bre^ j but it is ftil^ but cvidifnce} and it is a ammnt rule,, that 
that which is but evidence Cant'ot be laid in tiA indi^ment. * 

The second point was, W'hether the fame perfon can be 
both ti^rmec and witncft ? 

The Court feemed to be of opinion* d»ac the feme perlhn 
could not be.both informer and witnefs.’ For as to the objedtion, 
chat this would render convi£tiona«tnpofiible, unlefs perloiis werd 
fo fortuiute as to have witneffos Wth thettu there was nothitig in . 
it i for an informer is only nomitfal) 8n4 anybody’s name may be 

made ufb'of / 

' Dough 1^3. penally. I See Rex e. Stone, t Ld. Ray. 

(S) Thfewformeremnot be^tneft 154$* r * 
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Manners agah^ Pern, Cafe BA'*.* 
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^T*HIS wrw the eatiie in which the univcrfily trf" Cantind^ehid, Ifthconiverittf 

* the iaft Term («?), clainSed conufaiice ot ples^ fi«‘® 

m att adion of 

And nq^ the plaintiff moved the Court, that the defendant plight “*** *»«** 
pay^l the cofts for all Uie moiions about that conufance. It was 
laid, that when a defendant makes dt fault at nrji prlusy he is from on 
that moment out of court, and his mot4n>n in aireft of judgment is after *»npad- 

but as amicus curi<e\ and yec the pluinllff hus aKvays v-oAs, «n«* *•»« pla:*» 

t'£r m not tn^ 

But THE Court rejc^ltd the mot'on j foi they knew no pre- otied toti»eu>ft* 
cedent, nor faw any reafon, that became a third pcilun cUinied ^***" 
conufance of plflhs and is retufed, that therefore the d» fendant" 

Ihould pay the plaintiff cods. Bcfldes, in this cafe the defendant, 
by impfolin^t had, as f.ir as lay in him, (hewn hiinfelf defirous of 
having the caufc tried m this court. Add to all this, that the mo¬ 
tion was by no means witiiout foundation j for the Univeriity 
came a moment too late. 


\ Anu, ia5. 


* The Queen The Inhabitant of Gfcclihorp. 
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was an aflion upon the ftatute of U’-ylmitiJin Second^ 
• cap. 46. which enadls, “ thst if any, upon jufl approvement, 
** do make a hedge and ditch for that purpofe, and it is thrown 
down afterwards by fume that cannot be dUcovured, by vcidi..i 
j* of die afliae or jury, and the toWhs adjoining will no^* inditfl 
V Tuch as are ^ilcy of the faffj in fuch cafe the laid towns fhall 
be diftrained to make again fuch hedge or ditch at ^-heir own 
** coils, and fhall alfd yield damages.” 


An adioOfCKK. 
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It was uiiOEl> fy the defendant^ that the prefent nrotcedingsi 
upon th» flatutc were much too quick*, it bcingrfn'all not ajbnvc 
three weeks fince tl» crime was committed, i'he fthtute gives 
this action conditiunally, o/z* “ if the inhabitants do not indict 
** the perfons guilty of the offence j” and therefore feme ^m« 
muft be allowed for noiifyine the offence, and for inquhrln^hrho 
the otfenders arc. Lari Q»ke{a) allows the inhabitants a year and 
a day's time for indicting the offenders. I'he fame obJei£tion is 
taken in the cafe of Prederiv* Maliory (Jb), And all the .prece¬ 
dents afe^ at Icaft, a year's time faSfequent to the offence, 

Tas' Covut were of ninion, that the ^me was too fhort ^ and 
that the ftatujtc fuppofes a Ksfonable time ought to be allofvtfd foiP 
tndi£ling. If a nmbery bcKommitted in the day-time, the j^un- 
ikfii is not chargeable umiMorty days after the offence, aiidi^et^'. 


a. 40$. 



( 4 ) 1, Rofi. Rrp }t j. 



I 

Ea^er Term^ t2. Queen Anne» lit B. H; 

tainly left tirt^e muft not be allowed here, where the offence i§ 
comoutted in the night-time* 

THC ® ‘ 

iNRABiTAKTs An OBJECTION wBs taken in this cafe to the defendant's plea i 
_ for this ftatute not extending to every • lord, but to fuch lord only 

«»«. H«»r. ^ ^ approve, die defendants, to fiicw the lord had no 

•£»5«] right to approve, pleaded a prefeription to common thus, " that 
^ divers freeholders had a right to common,” without confining 
their prefeription to any certain particular tenements. 

It was (admitted, that b]^ way of cujlomy this general way of 
pleading had been good, but not by way of prejlriptmi. 

And to this opinion the Court inclined. 

j^furnatur* 


CajfeSS. 


Sale ap^alnjl Kitcliingham. 


Where «*e- A CTION OF COVENANT, and fevci.d breaches ailigncd; but 
Owt* relate to covenant upon which moft ftufs was laid, was, that the 

it‘attend fliould hmc and dung the land durante Urminoy which was 
' the rmr- years. 

^*in!!^br^ This a£lion was brought by the plaintiff as heir at law to the 
sbraOioa. lefibr, and the breach ot the covenant was thus aifigned, **that 
** after the defeent of the land, he did net, durante terminoy lime 
“ and dung the land.” ^ * 

It was objected hy the defendant, that covenant is a per- 
fonal aJIion, and that therefore,tne executors were the proper per- 
fons to have brought this adiion} though they indeed, upon their - 
recovering, (hall be truftc^ fur the heir at law. 

Bat THE Court were of opinion, that this was a covenant re- . 
lating to the land, and for the advantage of the reverfion j that it 
Would have gone to an affignee without his being named in the co¬ 
venant which pAves it to a covenant that runs with the land, 
and attends upon the reverfion; and by cohfequence a covenant to 
which the heir at law will be imitlcd, as he is to the reverfion. 

iNwh not weU It. was also objected hy the defendant, that the breach was 
not well aligned; becaufe the nut dunging it and' liming it fince 
# r i £g 1 the deiR^ent IS no breach of the covenant, * if it was limed and 
** dunged fo fuffciently before Uiat it did not need it. 


And of this opinion was THE CoQRT^, 
Jdjaurnatur. 




* ‘ * 

The <|^ee& againji The Inhabitants *of Wedham in Cafc^||f« 

. , , Effcx. / 

_ }f I 

'^HE vns^move^to quafh an (Sndenmde.l^ the com- CoimmA®*!* 

■•■ miffioners of fewers) charging the inhabltante of treflbam in 
EJ^Xf for erecting of a tumbling bay (to prcfvent any inconvenience 
occaAoned by Candin kck^ vrbich in the very order is fiiid to have ereAion of • 
beep creded for a private benefit), and of a htk^ to prevent the MtUhgkygM 
damage the tumbling bay would occafidn to Ae navigation. 

The Coukt was of opinion, that the order could not ))e main¬ 
tained, becaufe it was out of the powerof commiffioncrs of fewera 
to charge inhabi^nts for finding an expedient, how atning ere^ed 
for a private bwefit may be continued, and yet be no nufii^Oi 
their bufineis (hould have been to have abated the nufancc. Com- 
mllfibners of fewers have no powef to make a river navigable $ 
nor even-to improve the navigation of a river btyond what it was 
before. Preferve it tnty m.^y in the Itate it wa«, by removing ob- 
ftru^ions, and other natu'’4l ways, but they cannot even help tho 
navigation by erc^t ^ or any fach artifical methods 
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D ebt upok bokp bropght againft dbe defendant and his ir debt be 
wife. They pleaded in bar, the bpnd was entered into 

by the wife atm ftla j that a commiffion ot bankruptcy * 
ifliied out a^inft the huiband, who in all pointaconformed hiaifelf ^ ^ 
to the ftatute about bankrupts} and fo both defendant, fay^ iSaaipu, they may ' 
by virtue of the ilatute he became iTbankruptf quod the debt pie^atbftharge 
was discharged} tt hoe paralifunt vertficere, rept^ 

To this plea the plaintiff demurs fpecially, hBOand j but ir 

the plea eon- 

FiksT, Becaufe a bond entered into by the wife ium feta juit^ dude he fanui 
is not difcharged by the bankruptcy of the htlfeand. 

Secondly, Becaufe they ought to have concluded their pleafor 

to 

♦ Mr. S alkeld,^ tho argued, that at the common 

law, no perfons were altowed to avoid adtioni^ by pleading dUabi- 
lity in tbcmfclves (a). iThat properly fpeaking, no man can be *• ^ 

• (tf) Bewrky'k Cafe, Cro. 1 ^. 516. 4) Idw 3. ]>! ot. Fits. Ar. tail. 
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- 5i5? liidto^w a debtor, but ex fue emradu. It is ndc^bntendei^ 
that an exaputcHT *woiikl be excufed and difeharged, by ftatute, 
jjp ftalids charged wiA as executor j anJyetl^-bx- 
ectttor is as properly a debtor as the hufband in dbis ca^tnivriiige 
not at ail alteriM the nature of the Oopttadt} for it was’'in the 
|K)wer of the wiwi by any of her’s, todiilblve her own eontradt, 

nor could the hufl^nd, for he is a third perfon. This indeed she 
hufoand can do, he can make himfelt liable; and this he has done 
ratime coftnubii } but this hinders not, but that rhe wife may fttil 
remain chargeable, rathne'eontraSl^sf If the hufband die, hisex> 
ectttor is not chargodile with this debt} and ifthe wife die, the huf> 
band is not liable, which plainly Ihews it to be/>ropar(^ the debt of 
the wife. In the cafe of Resell v. Grey (a) it is ra^^ed, that a 
debt of the hufband and a debt of the wife epnnOt^ joined in 
oneadtion brought ags'mfl hufband and wife; which certainly 
tb^ ml^t, if fb be that aftcncoveiture, the debt of the wife vras, 
in a ^na and proper fenfc, the debt of the hufband. In the cafe 
of Beyl/ton v* Radcliffe {b)^ A, and B. were obligees in a bond, 
<»ie of them becomes a bankrupt, and it was refolrcd, that this 
debt was not afHgnable. If this bond had been made to hufband 
and wife, it had reached the equit) of theptcfcnt cafe; for It feems 
plainly againft equity, that a debt due frooi the wife fhould be 
difehargra by the bankruptcy of the hufband ; and yet that the 
creditors of the hufband cannot have the beiufit of debts due ta 
' r 162 1 though chattels pcrfonal cannot remain in join- 

*' , turc after man iage, yet chafes in atfian may. 'I'he hufband can¬ 

not file alone upon a bond given to the wife dum foloy which proves 
it a debt flill due tp die Wife. As the natuie of the contraifl is 
not altered by the mUrriage, kit only the power of the wife fuf- 
pended } ^ neither is t^c nature of uie contradt altered by bring-i^ 
mg of the adlion* But ^indeed, after judgment, traryit in rem 
juMcatami and it is the judgment that giVes the hufband a new 
right, and will make it go to his exccutors.r-But futely this Court 
will^evev efteem an aa of bankruptcy of equa} force with a Jiuk-. 
ment." The pleatoughtto cover the wife as well as the buitond; 
but the wife is not a bankrupt, bccaufe the hufband is fo; for by 
the law of England^ the wife fhall fhare in the honours and Advan¬ 
tages, but not in the poems et crtmtmbus of her hufband. A man 
covenants not to fue hufband and w ifc, upon a bund entered into 
by the wife dttm Jola^ during the. life of the hufband j afterwards, 
contraiy to this agnement, he puts the bond in fuit; this cove¬ 
nant cannot be pleaded m bar, but muft be pleaded in abatement 
only. It w'as further iniifted upon, that no plea could be good 
for the hufband and wife, but fucha plea ns would have beep good 
for the wife had fhe remained unmarried./ 

' Ma* FoATESCUE, for the diftndanL infiflcd, that what was 
due tadie ^fc was, in the finacfl feme, a debt belonging to thq 
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liufband} for ti»e very definition of a debt, according to l^raSon (tf), 
is tirhatr a i^an can recover by aSion, and that to hi$ own ufe. 
The lafi; pai^ of fbe definition was what he chieSy relied upon, as 
that whicn diftinguifhed it from the cafe of Boyylon v. Radcliffit 
about the joint obligees; %nd alfo from ^e c^e of an executor, 
who*files reprafentatimisy in aliensJurs; apd Recovers not 
for himfelf, but for anothei ufc. Jn Colvin's Lexicon, « a debtor” 
is*defined to be one that may be fued againft his will •, and fo may 
the hulband. Againft an executor who is fued as fuch, the ac¬ 
tion niuft be in the (lit^nct only i for the word « Met" would not 
be true, fince he is not fued for his own debt, but the teftator*s; 
whereas art adlion brought againft hufoand and wife mutt be i^n 
the Met and dettnet ; which (hews, that the law of England, upon 
nuiriagp, conWers the debts of the wife as the debts of the huf- 
band (?). In this c.dj no remedy is to be had againft the wife: 
flje cannot be taivcn in ixeeution; a|id therefore the huiband, who 
alone is liable to tx« ntion, is dtbtor. A releafe by the hul^nd, 
jn cafe ot a debt to the \\ ife, would be a releafe in his own right ( 
whereas an exccutoi ulcafcs in alteno jute (c)> So when the huf» 
band files, he Iuls in uis own light, derived to him from the mar- 
ria<»-e (d). It is tiut, that a dvbt due upon a bond made to the 
\vit:d//M fola, will (unlefs recovered by the halband) furtive to 
the wife:' but fiom Ihcntc it ncciilanly follows, that diis mutt 
have been a debt vcfttd in the huiband at the time of his ^th, 
according to the rule among joint-tenant'', that nothing accrues 
to the lurvivor, but what was in jointure at the time of the death 
of his companion. iV//;// accrej. t ti, aui nihil hahutt in re unde 
acLrtJceret jus. If now a debt due to the wife dumJoL, does veft 
in, that is become due to the hufb^d, by a parity ot reafon a debt 
from the vfVe dumfola, ought to be efteemed a debt from the 
• hufband, that is, a debt of the hufband’s. Nor is it any objeftion 
a*rainft its being efteemed his debt, that he is charge.. ’: with it 
during his life only j for as a feoffment made by tenant m tail 
creatA a fce-fimple, though it is polfille the fee-limplcji ..y^laft 
but art hour; fo though the hufband only c^geable with this 
debt during his life, yet as long as he lives it is his debt. Chejes 
in aSlion aic aflignabU* (c). By the llatute i. 'Jac. i. c, 15. debts 
tor the benefit ot the bankrupt aic affigiuble. 

Then it icas argued, that thcic was no inconvenience inmak- 
ing* the debts due to the wife Jli^^nable; for this is no hawiito the 
wifo, fince fhe knew that the hufoand had power to receive or af- 
t.aM her intcreft (f) : hut grea^t inconvenience of the other fide, 
enabling the bankrupt to fhdtcraU his eibte fby afognn.g it) 
in the turn? of his wife, \id fo putting it out of the power ut the 
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commlffic^rs cf bankruptcy. Suppofc, in ca& of tuch an afltgn« 
menty ibelianlaupt will not (becaufc it is not for.ilia itttcr^j, 
'**“*"• and t^c affignces of the commiffionets cannotfue, What becomes 
. of the oftatc in the mean time ? If then deba due to the iiirifenrc» 
.as vtcll as other debts, due to the billband, affignablpto ibe com- 
mtdtoRcrs, common Otjuity requires that debts due from the wife 
ihould be difeharged by the iutulc of bankruptcy, as well as thofe 
that are due only from the hufband. Tliis conlli udtion is even^ad- 
vantageous to the.pUtnti'O', by'pi eventing him from filing a bank¬ 
rupt j one that he can gtt-noihing by, unlcfs he be a felon, which 
is not to DC luppofcd. It is Ibincthing ftrangc that a man fhould 
be both a bankrupt and niU a bankrupt at the fame time i a banki 
rupt as to his own e^ate. but not as to his v/ifc*s. It was ubfei ved 
from the claufe in the ai5f,'whereby it is criminai/or baiikiupts to 
conceal monies or efie^s, whereof any pcifon in truil: for them 
idands pv'fielled, that it is p\ain that tlie ba'^krupl is bound to dit- 
'cover a bond entered into to the wife du'n Jola ; and if he is bound 
£ 3 ' to tfifeover, then it muft be affignabie j and conftquent'y, by 

* * , parl!^ of rcaion, a bond debt from the W’lL dutttjok^ luufl, be dtl« 
Chaiged. ' » 

Reply for the plahili^. 'rhe cafe of the leloafc \% not to the 
purpole; .for it mufhbe a rtlcafeof “ all <J«eniandj»i” and that will 
releafe the debt to the wife, becaulethe bufband only could demand 
it: but a releafe oi alladtioji'i’* would not lelcafc it (a). A bond 
given to// Jerreple^ is not forfeited by the outlawry of thchufliandfi). 
As to the cafe of a bond givtii to a ftin^jile^ who marries, and her 
huOiand dio', it is an i»^rc*i« i exprefnon to fiiy the bond fur~ 
vives to the wife, if docs indw. J remain to her. It is true, that 
debts in truRfor the banki upt are affignabie i fuicly it docs 
not from thence follow, tiut a bond cnrci cd into, to the wife 
Jala, is fo i for foch a debt can never be l..id, in the ori-dnal or cre¬ 
ation of ii, to be a debt In truft for the hufhaiid ; and if fuch a 
"bond is not difeoveraWe, it is not affignabie, and by parity of 
reajfbn fnis debt is not d feharged. As to the inconvenience pre- 
teutled, that th!i would open a way to fileltcr an cllatc under the 
wifeS name, the anfwer is cafy, that that can never be done 
without fraud, which will vitiate the whole contrivance. 

Sir Thomas Powys, lately a Judge in the court of king's 
bench, detireri the next time this calc was fpuken to, that it fhould 
be more dilVmcfly aigucd, wliethci upon fuppoial that a bond made 
to the wife dum jnla v/as affignabie to the comtniffioners, it did 
neceflaniy follow that the bankruptcy of the huiband would difr^ 
.charge a bond given by the .wife dym F 

Jdjouhtatur (c). 

(a) Year Book ai, 1 U». 7. yL *9. tn'.(wn of K',it .'t*, and forfequmUy that 

m Moy, 6. tt .clkitgid t) hi» uu.ficatc| but 

(«) Thi» caff v/is *171 td apain in jud^niMCwu y.\cnf<.r*.he {dairttUfjoe* 
Trinity'I trm, tht thirtcMitb of 'luiv* t St pic i ought to ha>c concluded to 

jinntf and the Com r \%,<!> oi upin<on that tht ,yi.nt , Miid not with a w/rj^/MlSda. 
|lU4 wa. I debtpicM. Lie’nd . ‘tftin- f'oit '.,j. • 

(Iravcnor 



Trinity Terni; li. tn R; 
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* Gravenor agalnjt Stephens. Cafe.$0i '' 

'^^HIS was A waiT of error ; and an error in faft was af- Matter ]^ad#' ’ 

ftgned, viz. that the rfaiutiff was z fem covert at the time of *® abated 

njcnt, cannct bf ■■ 

the adion brought. .V ainsncrtaarfrcJ. 

^Sed non cUocatur j becaufe it might have been pleaded in abate- 
ment. And it is a general rule, not to fuffer t*iat to be afTigncdfor 
error in fa£l, which might have bcanialcen advantage of by being 
jpleadcd in abatement. ’ 


Weitale Glover. 

b.» ^ 

A CTION or crux upon a bond. The defendant pleaded a 
rcleafc. The plaintiff replied,, that the releafe was not by 
deed, et dc kec ponlt J'c fuper patriam. —I'he defendant demurred 
IpcciaUy, becaufe he ought net to have concluded, et d'e hoc psnit 
fe fuper patrienr..^ but it hcc petit quod mquiratur per patriam. 
Joinder in demurrer. 

Mr. Des, frr the dc'fendr.r.ty rrgued, that though indeed both 
forms offpc«ch hvrei'Ji** Time lenr-, yet that the form of entries 
was always fo; that dc hoc ponit j'c Ju per pair i.-rr., was the conclufton 
of the defendant’s bar, and L -.c petit qvod inquinitur per patriam^ 
of the plaintiff’s replication ; that known and received forms 
were to be obferved; and that to depart of vary from them, was an 
obilinacy not to he eiM ouiagcd, partic.iil.ffly wht'nfpccially demurred 
to. It is faid in the Year-Book of Henry the Sixth f/rj, that every 
idea muff h.wc its proper conclufioi?. Phwden (b) fays, that after 
Reading the fpeci.d matter, thcconclufion of the plea muff be, rt 
Jic non cjl factum\ which c.an be only foif form fake, for ;he matter 
of fpecird pleadmg lhf-\vs the bond to be void without the conclu- 
iion. In a fecond deliverance, et dc tali jlutu fno bhiit inde 
jcifHus.^' is a form always t)bfervcd^ and therefore the words 
dc tali Jialti fuo being omitted, though other word.s of the fame 
* import were put in, it was held naught, and ordered to be amend¬ 
ed (r). And if forms of law, unfupnvutwJ by any ncccfiity, nor 
founded in the rcafon of the t’.r.n;;, au- to be ff riciiy adlicred to, tiie 
plaintiff ought 1104to b * idlov/i.d i'ic liberty c^f varying the received 
iind known conclufion of Iv:-- pLa 1 riir.ugh hei;:*.? uied e.xpreffior.si 
it muff be owned, equivalent in Ivjffe. 


Caie 90* 

In debt on bond 
if the defendant 
pkad a 

and the plaintiff 
reply that the 
leafe was not by 
deed, acorcla- 
fion ft dt hti 

ftnit ft fuqtr f>«m 

hiam, u good. 



ul'e other words as proper. Vv hen the plea is in the negative,as the 
plaintiff’s replication here was, et de hoc p3«</, .. is a more pjroper 


(a) Vear Book 4?. //'«. t. pi. 19. 

■ In tlie cafe of Uiv- v. Manning* 
ham, Ptowd. Com. toL 66. 

\ r _w vr 

tiL. A. 


I. 


conclaffon 


(0 I)>ei. an- 



Wtt VAli 


CXOVMK, 


. Tihiity Term, 12 . Q'jcen Anne, 

conclufioii tlip.n et hoc petityi^c. for a negative is not to be f»rovcd. 
And the reafon why n»o(l commonly t'j.* phintiff concludes on« 
way, and th<-defendant another, may peihaps be thus accounted 
for, that moUof the generrd pleas bthjg in thsiuv^aiive, it. would be 
fumewhat ablurd for a man whocoj'.cl’j'its liispl.a in the negative, 
to dtfirc that hii plea may be inquired of per putrium. He con- 
fdlcd that the general courfe of entries was againit him; *nd 
that Co. Lit -1?6. fays it is fo; but not that it mini he lo. 'I'hcu 
lie quotet^ RajhiU(a)^ audnhe cafe of 'Jcj/irici y, Dec wheio 
the precedents were all with him. 

Parker, Ch’efjn/lice. 'rhe«l!!reronce taken Ijy Mr. A(7ar, 
between ne.'V'tive and aflirmative plea*, leems to me very rcafon- 
able. Ajid 1 think it highly piobable, ilut thif^ original re.ifon, 
why the entry for the dtl'endant has been et tie l):c po'iilj 'Jc. aiul 
that for the plaintiff et hoc pititj &i. miglit be, that fxjr the moft 
' general ililies are in the negative, and replicatiinis in the af¬ 
firmative. The quetlion is not whicli wav thilream and current 
» [ i6S ] of precedents run, for that Mr. A(; ar give:- lU), and he * rnuil do 
fo; but whether it be a form fo neceiia.y, th.it :i final! varialioii 
(artd that not in fenfe) from it will be erroneous, and, upon a 
fpccial demurrer, present tlu' plainiifl’.'J^^havlr.g his judginciit. ' 
Not one authority has been cited to prove this. Mr. A(;ar 
has mentioned four or five I ' eceJenrs, not to overthrow or alter 
the general form of prccedeni.,, but only to prove that this form of 
words is not clientially nccellary. Befides, it is to be conlidered, 
<hr.t tiieh; woids now oiljecieJ to are legal words., not fanciful 
tvords of the party’s own invention. 1 ' or the write/ r-r/.v/v recites 
<.f both ’.aite.’s quh:I fe fupir a.ul'tiien the 

entry, pr,.-/'.'ins pmHittr the ph.uaiff, ’cc, imports ih. c he too /W.' 
J't'jupe*' ; the ver*' x'.'onis )ierea: e ohjecied to a.? improper for 

the plaii.r.'r*. So again, when the plniui.'l eonelude.s, t he petit 
quod ini^:ti. .Jtur p.r patrit:'n^<S-i. iiie entry i.', tf {t.-fen- 

liens firnl rice, he, \ y/. I'oc ht. \{(}\>\ whence i' v.yaiv.f lUv , 
appears. neitliiT oi i;*, le e>.pi 'arc unproper tor eu'.iei ol 


appears, 
the partit 


to ufe. 


'i'fjK RFST OK 'run Ji po; o being fif'.he l.ime opinion, judg¬ 
ment n./: w.is given lor i!:. ^'lintifi. 


(,(■) uhs, i • i': 

6 ib. . 


(«) t. ii'."' . 


xl Skinner /^c-.vion. 

A <U'c! 3 ratlcn ih I /.?:* VMS again s'pr.ken to this 'i't :;n- 

deftrivt.»r.i With j.p ; 5 TK,n th.’t the d'.'claratiiai w.r nr.'rdit, by reaf^n i>f 

force and ami', j , icrru' ufed i nii cad ohUnij-im. It W .iS obferved, 

tijffe pact ot I • 

Unrt Jiroke and 

CB{t.tcd| t*t h.ni t... I'..Vi ‘n.. < 


..■.•l-.'.i. ; to many .arre:, &c. is L« ' -3, C, ^rae, 



THhity'Termi i^. Queen Anne^ la B. R* 

that there were fcvcnil diftintfl fpccies of aflions of trcfpafs, viz. 
qiiare domum jVegtt^ where trcfpafs in houfes; quare clcujuin^ where 
ill land; qtmre parcii?n^ when in parks; quart pifcarlam^ i^c. when 
in filberies. * Alir^lit it rigt now be f.iid, that terram f would 
do for any of thefj I for a grant of the land pafles the fiihery, houf^, 
&c. No, by no nn.-.-.ns j for if that might be allowed, the various 
Ijjj^'cies of a<:liriij'i of tn Ipafs v/ould be all confounded. The word 
*'f/rtM/ww” iinpiirts po*leirion, but fo does not the word pecia. 
And born Tthh -.ton 2^4. it appear?, that there inuft be words 
fetting forth the poffeJlion of the plaisjtTiT by a neceflaryiuiid not an 
arguiiientativciniplicatio.i. In/i?/. A’r. tit. Itidk!, Fo. l’■'efamerul* 
is laid down ir. lu> cili)'.* crti i':'/. I'lidt the word “ ci.mf/ffi’ imports 
pnfibirion, a;.p',-arr. from the dcfiplrion.of the word in Du Frtfue^s 
Gi.ijury. ti! A'.j. ■'? r.'.'j'j', the bell »)f the kind, 

fays, that the e.\: i..ii mi i!.i:-,”-r iregit Lb vi.ry antic.it, and fyno- 
nymoas to ('t';- lii.giiy wf-r.! h ; the lav/ making the 

enclofurc. T:i.p.:j'. in i co:'nn< ;i wher'* all is <*pen, mufl yet bo 
ciavp'nifrcrlt (u), 1 hi-: w.iy ti( <! . hj wdl f< rvs. fora high¬ 
way, to v/Iijit!i cvci’.-as \»'h. I'l;m-.n has a grant 

only of the hetb;!;, c 1 >■ veli u; e, h.' 'Jiii'l.! .re .7 infant^ VJc. 'I'hc 
word “ i:i i.;rvi'! e>j'!i(.», is hcl'l Inid for tiio uncer¬ 

tainty (/-I; and fo is k 1 . .Ik . Vo. in >. At’A/t', ^58. the word 
“ cut itu-ujli n.uiv ceiiatn than i- tuin ntt.nit is yet held 

^ad in an indi^tmei.t ior ti'. Ijr.,!'.. i.':rucai:;m tenji-n-ii ib bad for 
uncertainty, kcciaictr.c 'v^ b.vd!ii:*ni-je(ilment(c). Tliisis ^foiin- 
«Jd writ in the Rtji/fert and th.icfore exadtiy lobcconii lUd’Ait.i. 
If it be faid, that th.s Oiigitito be ple.ad*d in ul'.itement, it may bs 
anlwcred, th.it by i. AW. 1^6. it appears thjit iliis may be taken ad- 
vant.ige of in arrcl* of judgment.• And i. Rohe's Rep. 2. this 
■^.iKereiice is taken, that where it appears to the Court fio.m the writ 
itfclf, that it ought to a.hate, there the Court, ex ought to 

give jiiugiiu.lit :ig.u:iir tiie plauififf, though the delcn I.uir do not 
plead it in abatement j othciwile, wlitte this does i appear in 
the writ. * 

For rm: defendant/V/' vrjr/r v.’:? th.'t r!:s vto:J 

daujinn’ does not, o. .v j:n;>ort witlrmt the 

addition of the word th.* pl.nutid'. i’lut the oiily qu..n.oi 

was, Whether there vva-.. e.itaint;, enough in tlie d'-fci.ptioii of 
tliis trcfpal.s, tor the rete.i.l.inc to 1 ':jJ me recovery in tins adtion 
of trcfpafs, ill bar of another actum urought for the tame trefpafs ? 

' and that it appears from the de«. l.iration, tiut for tiiis purpo'e there 
is certainty enough. The end of the declaiatton in ircfpaf<. is, to 
defci'ibc tlie trci^als fo certainly that the defendant may know how 
to anfvvcr. 

Eyre, JuJiiec. ft is ind'-'.d a barbarous cxpreliLon j but if 
^ardmuui Jregit be goi d and ui the Regljic' , and aifo 


(a) See ihc Year Book, aS. iLs. 7. 
pi. 14. and i, Lutv/ 


{i) I, R.0II. '54, 

^.1 j'.r^ 4——* ' .eC. l,v* 

L St w'.h 


SjClMNSR. , 
ttgmafi"' 
NxWTOtt* 

*'[ 1691 
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. i;r^/Tefm'',nCQftiSeh AnBT, . „ 

wh^;j5n|iy^iiot terrum fregii be good too ? The word tirTif^ legal 
■ pro»&> muft be unaerftobd' df Arable ground; though jri ^ay of 
KiwTtfK. j j. "ujay dny thing. Aiid if it be terram orthe pTaih* 

ti% it is claufum of jthe plaintiff; for the law makes the ificlofure. 

. 'Befiidcs, the defendant} after pleading to it, cannot take.3dvancage 
of i t in error. 

’ But notwithftanding (vt audivi) in Trinity Torm, in the thfr- 
. - teenth year of ^mn Anne, judgment was reverfed ntfu 

] 

,^ft{i: 92. 


Nutton agaittjl Crow, 

'T^HIS was an indebitatus aJJ'umf/tt upon three promifes, brought 
^«tal ebunts 1 . jjy jijg plaintiff as cxccfttor to B, As to thr two firll: pi o- 
M^FOusht^bym mifes,thc declaration flood thus: that CrMO, on the twenty-fecond 

in vita tejhtoris being indebted, he, *, and upon 
aeteftator, and the defendant’s craving oyer of the letters teftamentary, a probate 



itdwr, and ob-' . 1 . , a ... ti. 

liaia jud^nt touchi^ only the dealings between the teftator and him. x he 

others i plaintifr entered a remittitur damna upon the two firfl promifes 
^ . defendant given, and obtained judgment upon the thif 3 in the court of com* 
Ideas. 

nwnc, that trap- Upon error brought, two things were chiefly infifled upon, 
^anmthede- fiRsy, That it appeared of the plaintiffs own fliewing, thalk 
^ probate was ’'’'**1 was proved m tno lifc-iimc of tiic uftator, and lo was a 
grar.icd Uibre void probate. And it was faid, that tliis was an ubjc£lion that 
proiaitv was v/cat to all the three proiniftfs ; and therefore was not helped by ' 
itud.*. (lie remittitur ; for a void probate is no probate at all j and though 

an executor may rclcafe before a probate, yet he cannot bring an 
u^ion. 9.617.38. Co, Lit,%ej 2 ,b. Pl(nud.Com. 20 ^, i,KoH» 
9iy. 

Sed N'o:r aj.|,oc atur : for it is as natural to fay, that the time 
alledged for making the promifes was miflaken, and then the pro> 
bate may be good, as to fay, T'/ii' ?vr/?7, the promifes were well fet 
forth, and the probate void; e!’pecidlly when the party has, by en¬ 
tering a rtrnittitur, yielded tiie promifes to be naught. 

A^^ciarilloo in Si'.coNl>L Y, ThatliPrc wcre promifes made to the teflator, and 
pjjvvijit by sn a piomife made to the executor, all joined in one aiSlion, which 

be(<<). ft was owned, that there is a difiercncs 



executor j but an executor could not be fued in one and 
S^irodilw dw"^ fame alHon, for a debt due from him as executor, and a debt 
feftdim.isei'tt'. daieTroiih him on his own acuount. And the reafon affigried /dr 
jk aua. »7t. differeiiccj i?, that in the firft cafe the judgment rernwm 


<-) 


(^} a. L«v. »S. 





,' -V f ^ ^ 

*' ,p.A$lii«iame»notwithftandinethe joining the'two d'.bts} wH^reas 
in tbi o^^fi the judgment diuu be different, vi«. in the one cafe dt 
iiMU f^atfrity and in the other hftis froprus. But then it 
was fhidi hy way of anfwer to this c^, thid: the reafon given to 
fuppoft the difference hatfno weight. though indeed, in the • 
firit cate, the judgment muft be the fame, yet the effei^ of that* 
judgment is very different} for the one debt is recoveitd to hia 
own ufe} the other debt, when recovered, will be aflets. And 
then the cafe of Beamond v. Long (o), and of Rogers v, Cook{k)\ 
contradift this cafe. A cafe in Hoifisrt, 88. was owjied a ffrong 
cafe againff them s but they endeavoured to oppofc it by other au> 
thoritie.s as Hutton.^ 27. 2. Lev. no. and it was ilronjgly infifted 
Upon, that the nature of the awtinn was changed, at 1 ^( 1 ; a new 
remedy givcit, by the taking of this‘account. 

It was argukd for the defendant in error, that aSltons upon 
the cafe came in the place of atliohs of debt upon fimpU central, 
and were introduced merely to avoid the defendant’s waging hU 
law ; and therefore both forts cf actions were to be governed by* 
the fame reafon, and the fame rules. Tiiat t!ie nature of the ac- . 
tion was not ciiangcd by the account, appears from the nature of 
the thing; for the debt after the account, as well as before, is due 
to him jure repreefifttationis (r). It was faid, that the law had a 
great regard to the original of a debt. CV?. ii/zz. 326. Sapile, 

* }S 9 - 2. Cro. 545. I. Ltittv. 893. areall ofthem authorities, where¬ 
in it is reiblved, that from a confidoration had to the ffrff rife and 
original of the debt, the action muff be brought in the detineU 
Lane, 79. and Hobart, 88. were ftrdhgly relied upon. 


'The Court were of opinion, that the promlfcs might very 
well be joined in one adtion: that the raking of the * account did 
nut at all vary the nature of the debt: that the plaintiff'lay under 
a neceffity to introduce the caufe of action, of naming himfelf ex¬ 
ecutor : that the pleading being here the fame, judgment the fame, 
and the effect of the judgment the fame, as it would have been ii\ 
feparate actions, there could be no acaion given for dividing them, 
but multiplying actions, which the law abhors, and againff 
Magna Charta, n»//i negabimus, nuUi diferemus^ bV.’* 
Hobart, 88. was held to be a ffrong authority for the defendant in 
error. But it was agreed by the Court, that an executor could 
not be fixed for debts due fium the teff.itor and himfelf in one ani^ 
the lame action, becaufe tlie judgment is different. 

Jdjournqtur (dj. 



(«) Cro. Car. 1*7. > 

\bS 1. S)inw. 366. 

(f) Str the Year Book 20. ILn, 6. 
4.. and s-: 9. 6. pi. 11. 

< ” (</) A wuni for money luid and rr- 
* ^ived by the detendant, to the ufc oi the 
executor as^uch, may be joined to a 
Ctmnt for mmc.y b.:d and leceiycd to the 
ufe af the tc-n^tor; but a count for a 
jicbt (life to tlMT executor in Us own right 


cannot, retrle, Executor of KeUe, tp. 
Hanaay, 3. Term Ilep. 659. Nor can 
a count on a promife made by the dcfen% 
dant, as adminillrator, to pay money re. 
ctived by him fuch to tlit^plaintilTs 
ufe, be joined w.rh other counts on pro.' 
mifes madchy ilie inteilate. Jenninits v. 
Newnfan, Admi:'.»ilritor, 4. Term Rep. 
3 + 7 * 

L i. 



Tria^ Term) 12; Queeb Anne^ ftk B‘* ft. 


. 93. Thi Queen agaifift Thi? Corporation of Buckin^ftam. 

'T'HIS v^s a mandamus to the corporation of Buckingbamt to 
a^T^torw ®®® Mufcot to the office of a common burgcfs pf tfiat 

tJrf^Sr-^fCoriTOVatiw^ 

return in fubftanpe wasj that Afufcoi de faSlo futi ehlius’'\ 
he it faiit hut that he not haying received the facrament within a year before 
^bhiid, but that his election^ according to the ftatute 13. Car. 2. c. a. his eledioii 
w* having re-was void (a). 

Miy^^thencra- ' 

Dfwmt acevrtieg 'Mr. Lecmmrr e* againji the return.^ argued, that the very foun- 
^ »^ hU*elec ° mandamus to rcftore, is tlte wrongful turning a man out 

^mTwhs voV ' ^ pf)freirory right to a frafithife; and therfe'fore properly^ 

8, Ciupoii. 17S, and in its own nature, it is a w/It of relFuution. And accordingly 
in %\ie Jnisiyjii of the l.au,’i no-wv publiflied iiom a maimfcript of 
BordHaley it iscxpreftly called a writ of reftitution ; which, cxi'ji 
termsHiy imports poflcfllon. It is not nccclliiry ior one who has a 
polfefibry right to a franchife, to Jjave a Icr^al ti tk to ir, 'rhis is in 
L *74 ^ its * own nature a freehold ; and becMufc itis^vo-/' publicly the law 
Tv' ' has a greater regard to th.c pi'.lTcfrion of fucli a freehold than to any 

of a private nature. If upon a prcfeiitment vdthout title, inflitu- 
tiop and induction follow, the parly lu, fuch a poflellbry right as 
he fliall not lofc without a fi/flfv 'V\\i: dehite admlffuSyZC-, 

- cording to me conllituticnof the borough being not at all anfwcr- 

cd by the return, niuft now be lioked upon as true j and for the 
fame rcafon, ii ri.ulc now be t.i!'v;ii fi r granted, that he has been 
guilty of no milbchaviruir knee Ids clciStion. The admiffion, not 
tile tieclion, makes the rWiiccr f and though the llatutc fays “ the 
“ clcdiion fh’ll ho void,” it fays nothing of the admiflion. There ' 
i.SidCTfia,ac9j are various rL-iurns made tf) to rcftorc, Ncnjiitt 

amotusf is the moft common return ; and this return goes to 
(he very fcu!;.Iarion of the writ. “ Nca fuit admiJJiiSy' is a good re- 
|urii:,ampi.io;' depends upon the admiflion j and therefore non fuit 
“ adifijfusf ii'bufafpccial n-in fuitamotus. In the cafe oiTheKing. 
V. 7 ou>h cJ Cambridge (b)^ a mandamus iflued to admit Love and 
others, andare turn of any fubfequent iricapacity was refolvcd to be a 
. goedreturn. C'onfelihigtheair.nf.ionandiufhfyiugisaverycommon ’ 
fort of return. He oblervcd, that in rdl thefe returns the elcdtiou 
Was not anfwcre ffrom whence it follows, that it is uota necefl’ary 
and cfTtPtial part of the w'rit. In fames Smith's Cafe (r), juft after 
the Revduiiun, the election was anfwercd j ^t ihcn it v.ras an- 
fwered in fuch a manner, as plainly flievys it not ntcefiary to be 
anfwersd. lieildes, the'argunient does by no means hold, that 
fiecaufe It wa^ to be found in'fomc returns, that they had anfwered 
the dedfjon/’thercfortf'it is a neceflary part of the writ j but the ar- 


aie. 


7.ev. i6a. 

, •• •• J 


(«) See the cafe of The Qween v. The 
Msycr and BurgLflts of Fomiret,' Ante, 
>07, ic8. i ard i he Queen v. Tlw ■ 
rourh of Aldborough, Ante, leo. 


{b) 8. \i>«il. 1^8, 
(e) j\. Mori. 52. 


gff»nc,nt 



C ‘ts.; 


ftrong the other way, thatbecaufe it is often npt an-,'Tiiii^aa 
^ ifefore it is no neceflary part of the writ, lie oWerved, 
that'^file^ ireafon returned for,hot reftoring him was a good „ 
reafon for dieir turning him out, it was not a good reafon. * He ■ 

. a£rmed, .diat a corporatiorp^ after their admi^onof him as duly BucKiiibi|i^f| 
clewed, had no power or authority to call in quell ion the title of ^ 
him, or the reft of their members j and that it muft by no means • 
pffs for granted, that they may disfranebife a man for every caufe 
for which he may be proceeded againft upon u qui ivurrants ; bc- 
caufe there is this great diftcrence.between proceedings bv qna 
zuqrrantot and the turning a man out; that in the former cafe, the - 
man remains i:i poflelTion of hi? franchife during the time the right 
is in difputei whereas in the other, the man is all the while outof 
pofTeffion i wlaich is a wrong, that reftoring him afterwards does 
not make him lufficient aou-iiJs for. James Cafe (a) is 

a leadi’ig cale as to m'lmlumus's^ and this v/as a maj:damns to re- 
ftore ; and there it was laid down, tllac a disfranchifemenc ought to 
be founded upon fome adl done againft the duty of a burgefs. -A 
pow’cr of dislrancljifcmcnt is nut a power ijicidcnt to a corpora¬ 
tion, and what the Court can, ex off i is-, take notice of; but it muft 
be given by exprefs words in ihc charier, and pleaded, which here 
it is not. If corporation' have a pt>\vcr to judge of elections, they 
muft neccH'arily jiidtre of p.ir'iiainetit concerning them, they 

muft judge the right of electors, Uc. a jnrifdiction too great to be 
‘fuppofed veiled in aXrorpoi.ition. it feems abfurd fur a corpora¬ 
tion to turn a man out for an a.'.t of ilicir own, and not any limit 
committed b/ i’.'in ; for the election is a corporate .'.el; and (hall 
titfey after they have all.jwed and admifted it good, b}' owning and 
receiving him as a mcndier, bo alKnvcd to come and call this a 

• void cl'oelion ? 'i’hen it w.ts urgej^ th.ittliis is a very dangerous li 
■ well as neeulcfs power, bccaufe it wouk; give a corp../r.nion.'i power 

to rid theinklvcs of what members they pleafc; for t a man have 
ever fo much right on his fide, yeihe muft lofe his fr.'.nr..life during 
the whole Lime * of dii'pute; and It is likewilc a .y nccdlels * 
power, becaulc the law has fuiHci^ntly provided tor* it by quq 
warrants. 

Another exception wa^, th.it it was not averred in the re¬ 
turn that the reafon they j'ive for not lelloring him, was the reafon 
for which I'iii y turjicd him out. And tivu this is necciiv.ry appears 
from Bii^^ri's (>iift (A), whete it is e\plef^ly fa'.d in the return tfjv 
caufis p>a'!ii^tls (.i>iitns f;ut. And il tins Were not lb, a wrongful 

" e,spul;ion might come to be a righifahme; for if it need not ap- 
. pear in the return for whal cuufe he was expelled, any accident 
happening between the removarand the return will in faift juUify 
the removal. 

'rnKN IT WAS onsERVED, that the return was contradr<Sory 

• to itfclfj for it was laid, in the lirft place, that defailsfuiheliiius^ 
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(a) n. Co S'?. 
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{h) II. Co 97. 


and 



TiililCy'Tcrmj Queen Anne, ‘ 

I * » 

Tbi and afterwards that his eIe£lion was void, he not having rfrciv<4' 
the Acratnent* Now tleSui^ in one part of the return, mull bear 
Co*re»ATioM other, unlefs the addition of the words de 

feilo makes sny alteration, which he fuppofed they did not. 

B^rcMiieHAM; Lut wy CHE for the return (a). The aft of parliament of 

13 Car. 2. c. I. fays, “ that the placing ele^ion or choice of a 

perfon not having, &c. lhall be void :** and where an ai5l 6f 
parliament makes a thing abfolutely void, every peribn may and 
ought to take notice of it. J^Io precedent is to be found of any 
mandamus Without the fu^geftion of dehiie eUilus et prafeSus-^ 
which fuppofes it a neccflaiy part of the writ, and then neceOaiy 
for it to DC anfvvcred. There i» a dificrcncc between an clctSlion 
void andyoidablc: that in iheprefent cafe !*• not voidable, but void. 
And the aft of parliament in laying the eleftion lhall be void, has. 
in effeft faid, there lhall be no proceedings by quo wart onto. As 
to the cafe of the Tidvov/fon, it^is nthil ad itm^ bccaulo there is no 
a 1: of parliament Ml the calc. Hut in thjcafe of a fmu-niacal 
b 3 prefentation, notwithftanding inlhtution oreven induftion, the 

prefentation is abiolutely vt.iJ; and the tliurch may be prefented 
unto as void, without biingiUj^ any quare impfdit. In cafe of an 
ejeftment, unlefs the pcifon turned out, though by one that has 
no right, can prove his nerht, he lhall not it*cover, and this is a 
polTcljory aftion. As to tne objettion, that this way a corporation 
may ha\ e it in th?:i- power to rid thcaih Ivc'i of what members.* 
t If V plcafe : the aniwer is, that tins ubjeflion implies malice, and 
if a corpoi in b. malicious, th< y may turn a man out for no¬ 
thing, and then may return tor caulc any falie ciimc they think fit, 
and in the mean time the man is out ot his hanchile. 

Lechmere in reply. A great part of Mr. Lu twyche’s ar¬ 
gument turns upon this, that the liatutc makes the admiHion as 
well as electum void j whereas the llatute fays not a word of ad- 
mifiion, unkfs the word “ placing” be interpreted to mean that. 
Now from.the word “ placing” being put before “clcflion,” it 
is highly probablcwthat it had no relation, in tne intention of the 
h’gifiators, to admillion, an aft fubfequent and conlequcntial of 
eleftion; and ex yi termini, “placing” no more imports admif- 
fion than it does eleftion. Pollibly lie term “ placing” may, in 
the acf, fignify Tome other way of coining in than by elcffion, viz, 
by patent, a hcmicnt prnfticu in thoic days when the aft was 
made. As fi>r the advovvfon; that was mentioned only to Ihcw, 
that the law allows of a poifefibry right, even in matterj of an in¬ 
corporeal nature, as well as in land. As to ilmony, the aft of 
parliament relating to that matter is very diffen-nt froni tins, for 
makes all void, as if the incumbent were lutuully dead. 

Jdjournatur. 

I, 

(ff) In favour of the rrtuni the follow- 5. Mod. 3 if. Rex v> Mayor of Abiog* 
lf>g cafts wcie cited, RtXw. Th,icker, dou, Salk. 4131. 3. Lw. JS4. 
a. JooeS| 131. Rex v. hkJford, 4x8. 


% Sir 




QowaAane, * 

» 

a $m PSTFR King made another argument) in the caTe'tff ^ 
ano^et pcrfeni but where die return waa the very feme as , 

First, He Dbjc£^cd, thatftn the return they had not fct forth, that 
the aiTt ot parliament made the election void} it was only faid, that ^vmgt«p 
in de^ult thereof, fuch placing, &c. was void,’* but not ftated by iaenmeot' 

W'lfiit autnority it was void. m a y«ir« _ 

^ cledlon "vntt 

Si CONDI Y, He objected, that the return had not brought void, it u as* 
the office withiii the e£t of parliament; for the office«of capital ce^«7 to Hate 
burgeis IS not named in the aiftof parliament. It was, indeed, at- ** 
tempted to be bioujit within it two ways; First, By fctling % 

forth, that it wis an office rtlnting to the governtrent of the s‘C.aiite,l7|i 
toi^n. But this is not enough, unklj. they hid ffonc one ftep ^ 

fuithcr, and fhewnhow the office c oncerned the government of the 
town, tnat fo the Court might judge whether it did or not.—« 

Thf sreoND way i", that as the atH mentions common- 
council-men, they 1 ud quod quultt coimums bur^enft^* was, 
and h. s bc'*n find, a met her of the common-council. But this 
IS not tnoi gh, foi ihc) oiiglu to h ive fud, that “ qmlibrt communis 
f* bur rafa^ virtuU cjj lu ^ r .««//,” w is .1 iicmuct cf the com- 
mon-coanctl. . 


Thirdly, n< ol)i..clfil lirti er, thit t u r^‘u»’n h-id notfuf- 
ficiently'’nlwci'd tl t wiit. 11 k m t .»* is him to be dtbt^e 
fUftus itpt t^julus^ whuh IS no imwci. J nc} Ihoula have done 
as in pleading to bond iifunoir, 01 fim^nKC d, dm ttH the faft, 
VIZ. quoddtuit flat tltiiust ‘*nd ih it iltltn de lUit uu na. 


rOUR THL^, As the clcUion is iti t pro, criy rnfi^ered, fo nc’- 
ther IS thi /j A mm may come in iirbcr / hitonotlj 

pjtrjeStion^ that is, piicjiig in rf the crcwvn. lnc\ i that* he 
was never it any other time iuf*usy but it is not iiii, that he 
never was at any other tune ft aft Jus, 

• 

Povv Ys, ftfltcfy upon a former aicjument in tiis cafe, had dc- 
fiicd the Counkl to conlidci, whethti tlu act did not make the 
taking tbe i ici ament a precedent condition to the office i 


Sir Prxf r King, in anfwcr to tins, put the following cafe; 
Suppofe i miijliav in ^ icceivcdtii" fir lament within thr yen,applies 
to be fwoin in, is irtuied, then gets ap n/iipisiy maniansui^ after¬ 
wards he icluies to lublritbo, can any mm fay, that eontiary to 
the exprefsjudgment of this Court, he wasncvei cl(£led ^ And yet 
the a£t of pat I lament is as ilrongly penned to make the eledion 
void for noL lubfcribing, as for not Liking the lacrament; there¬ 
fore It IS pl.un, that neither the omiffion of the one or the other 
makes the election void, but only capable of being avoided. This 
f^ber appears horn the cafe of king v Las wood (a), for if the 






(a) 4, Mud 


taking^ 




'Annie,- ■ ■*!« 


'tfSaf^ icc. had been in nature of a precedent condition, Lam>»d 

. _ _ 1 _ 1 _l- _VI v-r'/Ci.' 1 


.^, ; cpnid;|!iever have been punished, becaufe he would not .baVp-l^cn 

^^ATioH chofen into the office (a). The ftatute De Dmis lays,' a 
R'iSwe ipallbe ip/o jure nuUus ; and yet the meaning is not, that it, 
be abfolutely.void, but only that It (hall not be a fine to bar 
' ' ' the ifluei for it is a fine to, make a difeontinuance, &c. 'T'he 

. flatutes relatitfg to (hcriffi’s bonds, and ufurious bonds, are penned 
ip very firong terms, and yet the bonds are void only as to their t*f-. 
ficacy; for in thofe cafes, one cannot plead mn rji faHum (h). 
Theftatub? about ftriking in church-yards Jiiys “ that the party ipjh 
[] 18 o ] (hall be excomnmnicate; and yet a proper procefs is necef- 
far.y (r). If by t'le llatute of Simony, the (imoniacal prcfcutatioii 
were «i|itirely and to all intents and purpofes void, thc*(|'u-cn 
would have no title at all to’prefent; for it is ilu.*mauner of the 
prefentation that gives the queen the title. A thing may be void, 
and yet not to be avoided in e\£.ery manner {d). He argued from the 
reafon of the cafe The King 'J. Turner (r), mat it did not lie in the 
. breaft of the corporation, contrary to their «>vvm admilliuii, to call 
in ijucftlon the validity of the original cleciion; and though this 
•- would be no good anfwer to the crown, yet to tlic corporation it 
is, You have admitted him. In the lalt place, he held it nccef- 
fary for it to appear in the return that they hadfmnmonedliiin {f)^ 


Eyre, yujiicc^ declared his prefent opinion to be, that the acls 
of parliament inltar.rej to piovc the clediion not rw/, but only 
'vcideble.. did not reach the prefent cafe; becaufe all of them re¬ 
lated eitiu r to matters of record, or fpecialties entered into with 
^omc eerer''.cii'.y ; and thcfcto’re altlKiugli t!ie ftalutes made them 
void, yet it mu\l bo underltcod in a jiroper ina'iner, and acls of 
parliament do always fuppefe'neceflary incidents; but now this 
cife is the cafe of an election, a matter in puiSj ami f'» very difi'e- 
rent, » 


% 

fa) Set CI«rk*S Cnfi, », V'nt 
TS*.*':rc-rhi-rtt-l.i'hi.n was liUc! v.-wd lor 
ivant ot '.rtk-nR: ihf ftframtr.t: Su alfo, 
The Qn.^r- 'I ht Eorcujli of Aklbo- 
rough, jco. 

(h) Cvu. rii?. 9 !C. Pytr, -,75 
JIco. 7». i6<>. 


(r)«2. «oi n.i'A’k P. C, til. 63. f. 17, 
tll’.t “ AOfjy.'■ 

(J) Htiu. i£u. 

(i) '1'. Jones, 215 , 

if) Stc Rf”. !■ AMliioujh, 
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The Twelfth of Queen AnnC| 
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The Queen’s Bench. 

& 

Sir Thomas Parker, Knt, Chief Juftice-, 

Sir Lyttleton Powys, KtU. "1 

Sir Robert Eyre, Knt. I Juflices% 

Sir Thomas Powys, Knt. J 

Sir Edward .Nortlicy, Knt. j^ttorney Generah 

Sir Robert Raymond, Knt. Solicitor Generate 


* Backhoiifc ayiihijl Wells, 

T his was an ejertment} and thf queftion an '• upon the 
conftriuftion of a will, whether the words of it made 
the devitbe only tenant fur life or tenant in tai. ' 

The devifor being feifed in fee of tlje lands it^qucllion makes 
his will thus: “To the intent that all my lands fliould remain in 
my name and blood, 1 devilc to \f. S. my near kinfman, fuch 
** and fuch lands, He. to have and to hold, for the term of his 
“ natural life ordy, without impeachment of waftc j then to the 
ilTuc male of his body, lawfully to be begotten, if God fhall 
blefs him with fitch iliue i remuinJer to the heirs males of the 
“ boily of that iiTue.” 

J,utwycke for the plaintiff argued, that the devifee was, by 
fhis will, only a tenant for life, and To confequently had no power 
to levy a line, or futfer a common recovery, undet which the de¬ 
fendant claimed. ^ 'I'hat this was the intention of the teftator 
iibpeai'Sy Firft, From the preamble, which fignihes it to be his 
intention, that his lands fhould “remain in his name and blood 
from v/hcncc it is not probable that; he would, by making thehril 
S. C. Cnu. ao. S. C. cited S. Mod. adr. S. C. cited a, 

devifee 


.* [ iSi \ 
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A Jevi& ** to 
“ A. .for life, 
“ witlioot im- 
** peachrheiktof 
« wafte, 

« after to ^ 
** iAiie male oi 
** bi$body,v»ith 
“ remaindwtO 
*< thehr.tsinalB 
“ o{the,bodyef 
“ that iflhe,” 
conveys to 
cflate for fifo, 
with retnaiadicf. 
fo the iiSUe ki 
tail—Adfiaryt; 
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tenant in tail, put it in his power, by fufl^rifi^-iAt t^mott 
^ rtc^tiry, tobar, &c. Secondly, This appears to hava^been his 

intention from the words of the will, which are* “ to have and to .■ 
• “ hold for the term of his natural life only.” 'ITte clauib likewiibt - 
without impeachment of wafte” had been needlefs, if the 
. teilator had defigned to'make him tenant in tail. And from the 
words, “ to the heirs males of tite body of that iKTue,” it ^as, 
inferred, that the teftator plainly defigned to veil the intail in 
the iflue, and not the firft dcvifec. If in a will 1‘ach prepe r words 
arc mad(i> uie ^f as would ’in a deed pafs fuch anciVatc* nothing but 
the plain intention of the teftator to the contrary lhall ever put 
another conftruilion upon the words (a). A devife to a man and 
his cll|dren, where the man has no children, muft pafs an eftate- 
tailjbccaul'e it mull: be the intention of the teftator to have it fo; 
atKl otherwife the word ** children” Vi'ould be of no fignification. 
The cale of King v. Aft/ling (A) is very clift'erent from iliecafe at 
bar. There w.'is not in that cafe the reftridii ve word “ only,” and 
the claufe without impeachment of wafte,” as in curs. Jnefides, 

th;reHAL£ argued ftrongly from the intention of the teftator* 
which in a will, and alto in aji cftate-tail,cf which the ftatutc fays 
“ voluntas donatorisy &c.’* ought to carry great weight. Now 
• ^ £ 183 3 intention of the teftator is ftrongly with us. * From the 

-' • ' difficulty with which the judgment was given in the cafe of 

King V. Mcllir.g it appears, the Judges went as far as they could go. 
And the cafe of Taylgtr v, Sayer (r) has been fevcral times denied 
to be law. 

LECHMr.RE/ar thede^ndantzTguedy thatnofuch intention could 
be collcdtcd cither from the preamble or from the words of the will. 
As to the preamble, it inuft be confidcred as a general preamble, 
that extends to the whole will, and confequcntly to all the devife's 
in the will, as well as to the devifein queftioii} and therefore, from 
the preamble it cannot appear, that it was his intention to make 
this devifre tenant for life, any more than fume others that he has 
Confcftcdly mad'? tenants iv tail. Indeed it does appear what were 
hts motives in the choice he made of devifecs, vix. their being of 
his name and family, but nothing further. As for the obferv^ion . 
made from the claufe ** without impeachment of wafte,” it is in 
other parts of the will necdlefsly inferred, and fo it may here,, 
As tri the inference made from thofe words, “ if God fhall blc6. 
** him with fuch iffuc,” that they iinport a defign of giving a 
contingent remainder to that iftue} it was anfwcred, that thc < 
preceding words, vi%. the remainder “ to the iflue male of hi»: 
f* body lawfully to be begotten,” were the operative words, 
vdiicb, conjoined with thofe that precede them, vefted an eftate-t^l 
, in the dievifee. As to the inference from the words « to the heirt 
, ^ males of the body of that iflue,” that the cllatc-tail wa^ vefted 
^e*fflue\ it was anfwcred, that whether the ellate-uil was ve^^ 

* * 

f«) WyMe’s Cife, f>. Co. jfi . (f) I. Vent, 229. Ray, 8a. Fclif^V 

(S) lUrported in z. Lev. 58. and fen, joC. 

It. Vtsfl. 225. 
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cmi* xi. Anne, la i». ti.. 

$n tlicHcleviree or 4 flrue) thofe words muft be fuperfluous j for IflTue 

being mmtn ealhSltvum^ without fsytng mor^ imports an eftate- v 

tail. As to the'cxprcirion, “ for tho term of his natural life only j** 

If the wofd ** only” were left out, fince the cafe of King v. i. 

Milling, it could be no obje^Aon. And as to th«it * word, it is « r j T 
plain tautology j for an eflate for life is an eftate for life only j ^ 
and then the^afe remains the fame with the cafe of The King v. 

Melting, « Iflue” is no appropriate word of purchafe in a will, 
though perhaps in a deed it may be fo ; and yet in the cafe of 
Lee V, Brace (a) the word “ iflue” wasnifed in a deed a^a word of 
limitation. In a will, it is a word that has no determined fignifi> 
cation, but muft be governed by other circumftancesj and moft 
commonly it is ufed as a word of limitation. % 

Parker, (Hhief^JuJllce, in the next Term, delivered the opi¬ 
nion of THE WHOLE CouRT, that by the devife the devifee was 
,lt^dc tenant for life,remainder to the iflue in tail. The words of 
the will, he faitl, were fo exprefs to this purpofe, that neither any 
words that could have been ufed, or any arguments, could make ft 
plainer. Tiiis, he fuid, was both the obvious and legal import 
of thefe words, and what they would liave imported in a convey¬ 
ance (/'). 


{a) r. Mod, z66. 2. Ld. R:iy ;ci 
Say. 6i!. 

But fecMoni!i «• LeGay, 7.1!jri. 
site. Coodilght V. I’nilm, a. !.ii. R;:..' 
1437. Blaiidlotd Z-. Ap!,r,,4. TciniXfjj. 
S2. Robinfen-u. 1. Bmit. 3'i. 

—S<e alfu i>; III) on c: WtLb . 

Puchey, that hy a dt t^..c to yi. Id Lic, 


V'ilhout impeatbmentef waflo, ard after 
Ilia dtcfaf. tvt i/rue m.-tltf ol lii> body, 
£ivi 10 t!i" lui;. .1: c! f.Uir.Tib ofl'uch iUiie 
idU Ic: L’v.r, :!i. i tbrcUtau'it olTuch Itroc 
rfiL' 'o a. c/., ■ rn ci'att-u.L 
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Jackfon La\'eright. Cafe 95. 

was a writ of error out of the court of common pleas, Anadlonontiic 
where an aflion upon the cafe was brought for it^cloftng fo cafe for iaclofitit 
ay acres of land, parcel cemmunitt {yajiura, C 5 ^. J® "'“V 


1 

tna; 


It was urged, that the word “ c&inmunia** llgnified, not the 
place, but the right of commoning j and a right being a thing of 
an incorporeal nature, was no more capable of being inclofed than utough ted^ 
ent (a) ; and this definition of the word is given in Fleta (h), catty die wort! 


a rent 


that it imports any right which a man is to enjoy in common ** «»*»»«” 
with others in alicno fundo\ as conmwua pojiura.^ pifeandi, t/r. th* 

A grant of * commxmta alone would pafs notliing. A grant of 
eommuniapajlurts would not {^fs the foil (r) j dfirthri in pleading conunbning, if 
it cannot import the foil. Nec in pleading, amounts to an and, iW 

affirmative ; centra in a grant, I'he reafon of the difterence 
that in pleading the hiles of grammar muft take place, but in graatt 
intention of the party lhall govern the conftruiftion., 'rhe 
* labceit fignifirs tit ttftm/i itfelf. —S. C. Cilb. 13. 75. $. C. 5.'Vian^ ay. 


(*) .Braftonj !ib. 4. cap. 4. 
(d)•Fleta, Lb..}, cap. tf: 


(r) Cro. Jac. 579. 


word 
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trord tfnetttes** in pleading never, ilgnifies tenants for yeai^ bul 
fnuntei terrarum tenants, in kc{aj. The plaintiff bimf^fy iri 
amother part of his declaration, has uied the word ** cemmunia” in 
a proper fenfe, as fignifying a right* ratione indc eofnntuniami fsfiS 
habuiU If it be objedted, that the^ word ** communia** may be 
reje<f%ed as furplufagC) yet even then the declaration will remain 
nonfenfe; for then it will be for incloflng fo many atres 
VIZ. arable land (for that is the legal import of the word terra)i 
parcel pajiurtt {b). 


It Wf<s URGED in favour of the defendant in error^ that this 
word “ communiaf if it made the declaration nonfenfe, fhould be 
reje£l^ a? furplufage. But it was Wrongly argued, that this word 
“ cofimnnia” not being a clafliciil but a legal and technical word, 
and being a word which in common parlance, nay in ads of par¬ 
liament, fometimesflgnihcs the place, as well as right of common, 
ntigbt, efpecially after a vdrdict, be received in the fame lenfe; 
and naany are the cafes where improper and impo/Trblc words have 
been aided by a vcrdifl (c). 


f. Mo(Lx 4 o. Evre, fujiice. It is very hard, that after a verdidf this word 
Ihould not receive that fenfe which it will do in common parlance,' 
nay in adls of parliament, and very gotjd authors, as in Du Frrfne's 
GloJJary^Vol. I. upon this word. 


• £ 186 3 * Powysjf«;7/'jrw'asofihefim'’opinion ; for if the w’orrl wasnot 

tapable of receiving this I’cnfc, he did not fee why it might not, 
after a verdifl, he clteemeJ a miltakc of the clerk indead of com-^ 
> 7 ®* viunis. He likewile rhoUght it might be rcjcclcd :.s furplufige ; 
for though the legal import of the word “ terra f when {landing 
alone, is arable, yet the word “ terra" in conjuiiclicn with other 
words w.ll fsgnify all forts of land ; as here “ acras terris" is 
conjoined with th-; following words, parcel. pafluYts terra: 
“ vocAT.*' and thus no abfuruityat all follows the omiliion of the 
word 

jidjournuiur.'" * 

. Judgment was afterwards given for the defendant in error. 

i 

(«) Rookb)’sCafe, MlchitchTias Term, c.'.fi: of EradiJock v. 'Wilfon two years agS, 
e. Amc. —>'o‘i R r- ti: fener tditki. 

(i) The eafr-. quoted for ti.e j>laintilT (r) 3. 1 iv. 336. j. Roll. Abr. 577. 
in error were, 1. V-.nt. 2. Vtiit. Stile;, 256. 

75 * * 74 - J**-'- 5 ^ 7 "- ’ 


The Queen Nun. 


jPpc^tmdw ’T'^dlS was an Indidlmcnt found before the juRIcos of peace, ,at 
* the fedionSjfor thefe words fpoken of judiecs of the peace by 
iVVdi at fuch time as he was, by warrant, brought before them. 

® tiiy> 

I is no juftice*; bufineft; you dial! not try tlu> mattci ; !uvc a c:tre what you do ; I hat* 
Lin the, if I had you in anotlu; r'L,;e it is net an IndieLMe oAlnec j fbr the words do dot 
int to a S. 0. C»i;b. _;<i. • 

« This 



.. '^^liltSiallraai iTlhTi, ia. Qtaccn Anne, In BVift. 

•* “This is no jufticc df pcac^.•^s bufmefs ; you (hall not try this 
ma^r; have a care what you do, I have blood in ir.e, if I had 
.« you in another pi.ice : and upon pleaded, tac defendant 

vras found ^w; 7 /y. ^ 

It \va.s moved in nrrcji of judgment, that thefe words arc not 
indidable. jin the cafe of J^teen v. Langley (a) it was 
retblved, that words are not indi^able, unlefs they have a direcl and 
inimediare tendency, and not by canftru»!lion and implication, to 
tlif breach of the peace. In the cafe jof 7 be v. IVright- 

Jon (b)^ calling a juftice of peace “ afs,. fool, and co 3 ?comb, for 
making fuch a warrant,” was held not indictable. In the cafe 
of *•//><■• ^hieen v. S3/ey(c)y faying of a jullicc of peace, “ that he * [ *87 ], 
“ would judg« in any caulc brought betore him according to his •' 

“ affection,” was held not indiciable. in liie cafe of The i^cen v, 

Lyeajfel [d)^ faying of a julticc of peace, “ he deferved to be 
hanged tbrmaking fuch anumlkuiiordtr,” was held not indictable. 

In the cafe oi 7 ubet villc v. Havuge («), the defendant, laying his 
hand upon his fword, faiil, “ if it were notaflize-time, I would not 
“ take fuch hngunge frim you;” and iield noaliault.— Itwas like- 
wife infiftcd upon, t.’i:”. if theil* words w’cre nirhctahle, yet they were 
not indictable before iultices of liic peace, but oyer and terminer, 

(} N T H E o T1 1 R SIDE, /.j PKiiutr. in the indiclincnt., the cafe Lord 
Darcyy in the sTAit-criA.MfiMi 'f)^ was quoted, wliere, “You 
“ lie, and 1 willinainiaiii it \v't:i my life,” weie held Wvirds finable; 
and that this was a c.ife in tlic Et u -t ha;r.b':*’ i J no cl';o:>ion to its 
authority, becaule \v7:iievi;i-;!Ut7yiitytiiHt court exerc .ed lawfully, 
the fime may this Ctmrt. It v as lik-^wife laid, that the prefent 
cafe differed from ail tliofc cited 1« liiis, that thougii they w'ere 
. words fpoken ofjuffici-' i.fihe peace, yet it \/as ol julliccs when 
tibfent ; whereas here thcjuliices wcie, prelent, and ;/efiding at 
the fellions. 

The Court inclined to the opinion, that the worasarc not 
indidlablc, as laid in this indidhncnt,, bccaufc tjjcy did not carry ' 
any ncceflUry intendment of a chnUenge or intent to break the 
peace, as in Lord Dany's Cafe the words do ; cfpecially when it 
appears, in this very indi^lincnt, that this N:tu was a wheelwright, 

, and fo not likely to challenge or be challenged (g). 


(•0 9- Med. 116. 2. Sill;. Cg7. 

j. Salk. 15C —See alfo 2. R'dl. AIt. 7S. 
(i) Eaftcr Term, 7. jiir.c. 2. Sallt. 

«9S. 

(e) Mich. Term, 4. 

(d) Hibi y'S'e nn, 1712. 

(r) l.Mud. 3. 

(/) Hob. 120. 

{g) 1 ; is faid, S* C. Gilb. 40. th.it tlic 
fud^incnt was .arrefied, .ind, as it 
m two greund. : I Eec.ufe the 


v;ctJ;aiili? not, fiern the condition of the 

fpc.it'er, be Undi-tncod a ihoihngt ^ 

and iscoNPiv, B'.c.iufe theindiftment 
did not thte that the chatge on Which 
Nun \va. before the juftices, and in allu» 
lien to which he fpohe the words, ms a 
tnattcr within their jurifdi^on ; for if it' 
w'crc not, it could be no crime to fpeak, in 
tlic language of the indictment, ** im 
** JiftuvtiliiR tf ttfir Cilh. 

39 - 


The 
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* The Quceii dgainfi StalTord. 

’.Owbwry. for, CT AFFORD had been outlawed for high-trea^on^ and ha^ 
^htre^may '^ .obtained, from the GROWN} a writ of error to Ireverfe IhiJ 
outlawry. 

MfiAM, \ ■ t . f f 

WUch t«an er- The Attorney-cenerAL bad.orfJclrsto confefs in court,the 

?iSiiir-ita fta, and error affigned, which was an ciror infa^, vtz. that he was outlawed, 
be confer- by a wnnig addition j w'hich the AtxoRNEY-CENERAL did ac- 
cordingly. 

The Court was therefore prayed> that the outlawry might be 
rcvcrfcd» 

itarewriSDgan But Parker, Ch'ttf'JujUce^ was of opinion,..that though in 
outlawry for treafon there is no need of warning the lords, of 
whom the lands are held by a feire jfaciai before the outlawry be 
^mmOeiorikior reverfed, as muil be done id cafe of felony^ becaulb in treafon the 
to iffne a/drr forfeiture is to the crown, yet he faw no reafon to dillinguiih 
to the between outlawry for felony and outlawry for treafon, as to die 
^t-tnanti, ferre^tetiuHts j for in cafe of treafon, where the forfeiture is to the 
jL e. Cilbi 46. crown, the crown may grantthefe lands to others, who ought to be 
\ ^ heard what they can lay for theinfe’ves before they lofe their lands. 

He thought, thertfore,therc (houlJ have b'ecn a Jcircfacias to the 
terre-tenants \ and grounded himfelf pretty much upon a cafe iti 
the time of Htnry the Fuurth (a), where there v/as a feire faciat 
to the terre^tenant ; and though this was an outlawry for felonyi 
yet the king’s being immediate lord made it all one as if it had been 
an outlawry for treafon. * And the cntiy in cafe of felony, as may 
be feen Coke's Entries {lf)y meiukins the fuing out of ?, fire facias 
as a thing of abfolutje neceffityj without which the Judge could not 
reverfe the outlawry. 

But upon fearching into precedents it was found, that in f.i 51 :» 
in outlawry for treafon there ufed to be no fein: faciis ; and the 
* r 180 1 P*^cedeKls being fo, and it being * a fiippolViion, jiot of netefilty, 
^ ^ ^ that THE CRONIN fnoul.'i grant thefe lands, and then out the 

\ patentees, by fuftering a writ of error to be In ought, the outlawry 
was reverfed. 


(ii) Yesf-Eook . 4 pi. 


(/; Cc. En*. -,i8. 


(:afe 98 . Tiirr.er againf Goodwi:i. 

;^bdebtonbond ^TpHlS CASE had been argued laft EafleV Tam. and came now to 
ttihed to 1 be fpoken to again. 

fl> IUIICd 

'fK , It was an aftion of debt upon a bond, conditioned for the pay-i 
iMht of fo much money, the plaintiff afiigning over to 
a judgment againft D. • 

jt, vpeb oenfideration the obrger v/olild forbtir to fii* o«* cxccntion n^ainft j 1 . and aingn 
thejtulfctnfft^ if the de.'end.'int pie»d, that the t hli^l-e had not alft^ncd. tlu; plaititift' niay reply, 
he wat Kady to afliyn the iud^n>\r.t tor the afognmt-r.t not a turMimn frttidutt. S. C.«nte# 
S!.C. p8ft. S. C. Gab. 4a. S. C. lori. 145. c 

PratTs 
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Pratt, Serjeant^ for the defendant^ infilled, that the alfigning 
Ivas a condition precedent to the payment. It was (aid, that in the 
obligation there were very proper and fignificant words to make a 
condition, either precedent or rubfequent; that therefore itfiiould 
be taken either one way 91? the other, as would beft anfwcr the 
intention of the parties. Now the intention of the parties un¬ 
doubtedly was, that the plaintiff fiiould have the money, and the 
ddfendant the judgment. But this intention could never be fup- 
ported, by taking it to be a condition fubfequent; for the money 
being once paid cannot be brought back again, in cafe the^udgment 
(hould not be afiigned over. The law lays fuch a ftrefs upon fup- 
porting the intention of the parties, that it will interpret words not 
at all proper to amount to a condition, rather chan the intention of 
the parties (hoAldbc violated ; as tl-c cer.i'r.r-. '• i:i Co. Lit, 24* 
of the grant of an annuity proconcilii nupenaendo. it be ob- 

jeclcd, that the defendant ought to b^ve concurred in doing this 
a£l, and requcfled the plaintiff to afiign, &c. becaufe this was an 
adl that it was in the power of the plaintiff to perform alone ; for 
the judgment would, immediately upon the alfignmcnt, veil [ i 
* in the defendant before his acceptance of It (a), 

Serjeant Chesshyre for the plaintiff' iiififtcd, that tlic 
defendant was bound lo do the firft adl, viz. to offer to pay the 
money, though he acknowledged that the payment of the money 
and affignment of the judgment were to be concomitant ads in the 
execution. He relied much upon the replication of the plaintiff, 
which, the defendant having demurred to it, muil be admitted as 
true. In this replication the plaintiff lays, that he w.*** ready to 
afiign, &c. and requcfled the defendant to pay the money, which 
the defendant rcfuCcd. This refufal "fhe serje ant infificd to be 
an abfolute refulal, and not a conditional one, viz. unlcfs the 
judgment was afiigned. And this abfulutie refufal of the uofendant 
to pay the money he infilled upon to be a fufficient difeharre to the 
plaintiff from preparing the afiignment. He referred to lii.: cafe of 
Thorpe V, Ihorpe (^), where mod of tliis fort of learning Is dated. 

jidjournatur (r). 


agd'dff' 

Ooo»wiji* 


(d) The cafes quoted in the argument 
for the defendant were, Springe'. Caifar, 
2. Saund. 320. 1. Jones, 189. £d> 

wards V, Ifoinmond, 3. Lev. 132. 
Grey’s Cafe, Cro-Car. 433. 5. Co. 7S. 
Large V.) Chrfhire, i. Vent. . ; .-ind 
the cafe of Butler v. Raker, i. And. 34S. 
Poph. 87.— Note to the former rdltitn. 


(t) 1. Lutw. 24 c. 

(t) This calf was argued again in 
Ealler Term, 13. ; ard jii ti»e 

Term following, ji-flEintr.t was given for 
the plalntifT. S. C. p.'U. 222. 


Seflern agahift Cibber. Cafe 99 

“'HIS was an a£lion of debt upon a bond brought by the pluiatiff in so aftion of 
r as afiiguec of a bail-bond. 

t'.ji'tf at 3 bail- 

bond, it is fatal, on demurrer, to omit fottlng forth '.!.e • • d.'kt oiln 77. 

VOL^X. avl upon 



Ifcstckt) 
. againfl 

* ClBBIK. 
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Upon demurrer, thefc objc£lions were taken to the declara¬ 
tion : 

First, That the breach of the condition was fet forth to be, 
his not appearing fecundum exigenUafti brevis^ et fecundrm formant 
brevis ; whereas it ought to have been, his not appearing at the 
return of the writ (a), i 

♦ r iQi j * Secondly, It was objected, that the very foundation of tho 
■' aftion, viz, the breach, was fet forth by way of rcciial, cumque 
etiam nofi apparuit ; which ought to have been exprefsly averred, 
that fo the dfefcndajit might have the liberty of traverfing it {b). 

Thirdly, It is not fet forth upon what day the writ was 
returnable j and then non c'onjiat whether he did oi'. did not appear 
fecundum exigentiam brevis j whether the bond was, or was not 
forfeited. 

E YRK, fujiict. This cafe differs very much from the cafe of a 
fherift fuing this bond himfelf; for there he h.;s nothing to do but 
to declare upon the bond; but where the action is brought by the 
aflignee, there it is the forfeiture that gives the aclion, which here 
is the non-appearance, and is a matter iravcrfable, and muft not be 
fet forth by way of recital, bur mull be polliively averred. It is 
true, that the declaring in an indebitatus aj/um.yii is cuntque etiam 
he was indebted ; fo in a bond, ci.m pjr quodd..:;: fenptum 
fuum obligator, ilui then in the hril: cafe it is the pn)'nife, and in 
tho focond the brerxli of the condition, which gives the adfion ; 
both v/hicli are e^ or p<)r>dve]y erred, and not fci forth by way of 
recital. 


Par;-:eR, Chief JuJI'ic. It is nottrue th.it (hrre is .’lotraverfing 
what i;‘. only f(.-t tortli l-y v.mv of recital j lor the pleas of “ non 
“ aUirupfi” and “ non cjl fuiium” are both of rliem picas that 
travel fe matters in tholb relpciilive action', that arc pleaded by way 
of rceiul. 

The return'* of tl:c \vr!t not being fet forth is a fatal objec¬ 


tion 




* [ 102 ] 
Cafe ICO. 


Adjotiruntiir. 

(ff) T. ! v. T.'ii;. 1 

(/.J Cu'. LLz- ^-^1. 
5 . Ltv. *.0. 


i.fV 

1 . J.:.-.*., i»7. 


• ' F.ic t?!** '-ifi' of Norton m. Symi, 
Hotj. 1 ’.; .u;U 'I iirocr'a CaL*, 8. Co, 
132.—Nil ix to fi/imer ftiiiien. 


* Johnfon Altham: 

Wiit of f-rror ^ •'common pleas in ail 

tip»'nafti"T3up- »• lion upon (lie Calf. 

..«> ihccui-. insisted far the plaintiff in error^ that there (hould 

8, C. pdl. aio. have been no r.n:'l judgment, but a rejpstidcas oujier. • 

But :r was IN'jIstfd by the defendant inerror^ that it was the 
ccr.'tluftoa of a pk-a Uiat made it cuIkt a pica in bar or a plea in 

abatement, 
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ibatement, be the matter of that plea what it will; and that here JvameJt^' 
the plea was concluded with a petit judicium de narratione^ which 
is always the conclufion of a plea in bar $ and therefore a final AiTaail, 
judgment was rightly given^ 

The Court. It is true, that it is the conclufion of a plea, be 
the matter what it will, that makes a plea a plea either in bar or 
in flbatement. It is true like wife, tliat^^fiV judicium de narratione 
is generally the conclufion of a plea in bar; for where there is 
either a writ or a bill, the demanding judgment of the declaration 
is a confcfiion that the writ or bill is good : but the difficulty in 
this cafe arifes from hence, that here is no writ or bill, but the 
declaration is the firii llcp. 

Adjaurnatur *(a). 

(o) The judgniuit of the court of conamoij pleas was affirmed, poft. axo< 


The Queen a^abift Mufeot. 


Cafe lor* 


A QUESTION wasftarted in an indi£lment for a judicial per- A witnefs pro- 
jury. Whether one produced as an evidence for the queen th* 

might not bo examined upon a zoir dire, as the common ufageis ***• 

in civil actions r 


crown on 
indiffment 


aa 

for 


It Wa*? insistfd, ly the Counjf! for tite <^;£EK, that the 
queition fhould not be put, becaufe the confequt ncc would * be, j,, 

that no fucb profecutions could ever go on; For there is fcarccly any the degree of 
profccuror but if afiied whether he be inserefted in the ev ent of a he has in 
caulb, mull fiv be is. For example: Where the owiirr profe- |jrcfcc«“on» 
ciiies an indidment of felony f 3 r Iti^lcn goods he is concerned in * r jn-' [j 
intcreft, for he will be intitled to reftitution, mid yet his evidence 
is admitted. So likewife, where an indictment is rt 3vcd by 
ctrthrari fiom the fcillons into the court of king’s bench, not- 
wiiliftaiiding the profecutor in that cafe, if the defendant ’ : con- 
vidted, is, by the fiatute of 5. & 6. JVul. Alary-t c. 11. ftititled to 
his cofts, yet he is allowed as a witnefs. So likt'wife there arc 
fevcral cafes where, though a man will, in cafe of convidtion, be 
intitled to forty pounds, yet his evidence fhall bt received. And 
as to the cafes of The ^teen v. Duke of Leeds (a j, and The ^cen 
•V. Cobhain (i), where the informer was rcfuled to be an evidence, 
there is lids difference between thofeand th'* prefent cafe, tliat there 
it appeared upon the face of the record that the parties pro¬ 
duced as witiiciros were interefted. In hue and cry, the evidence 
of theperfoii robbed is always allowed as evidence. 

Parker, Chief JuJlice. It is a principle of the common law, 
that every man fliall be tried by a fair jury, and that evidence fhall 
be given by perfons difintcrefted. 'I'hc law gives the parry tried 
lys clcdlion to prove a perfon offered as^evideitce interdled^two 
ways, viz. cither by bringing other evidence to prove it, or clfe 
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jaw SCOT. 


by fwtaring the perfbn himfelf upon a veir dire ; but though 
he may do either, he cannot have recourfe to both. It was never 
obje^d before, that a perfon fliould not be fwom upon a voir 
dire i nor will it, I hope, ever hcreaftpr. Obje^ions have indeed 
been llarted as to the nature ofthofe quefttons, that ihall be put to 
a witnefs upon taking fuch an oath. As to the cafe of robbery, 
* r 194 1 that is founded upon the ncccifity of it, and that only. * As to 
the cafes put upon the ftatutes where forty pounds reward, ^c. 
they admit of this anfwer, that the intention of thofe a£ls will be 
tquite defeated, if the rt^vard were to take off their evidence. 
The fame anfwer likewife may ferve to the cafes put upon an in- 
didment of felony for Itolcn goods, and where the indi£lmcnt is 
removed by certiorari^ j fpr who, in the firft cafe, but the 
owner can prove the property of the goods ? and in the fccond, if 
the giving of coils Ihould take ofF the evidence of the profecutor, 
that a£l of parliament, which was defigncd to difcountenance the 
removing of fuits by certiorari^ would give the greateft encourage¬ 
ment to them that is poflible. As for the diilin^ion taken 
between the intcreil of the witnefs ap^iearing upop record, and its 
appearing fomc other way, it is an irrational diftindlion, and a 
refledlion upon the wifdom of the law. As to the objeiElion taken 
fromthcincunvenienceof puttingthu general and common queilion, 
becaufeprobably he mull anfwer it in the affirmative, there is no¬ 
thing in it, for he may be afked to explain the nature of his intcreil, 
that fo the Court may be judge, whether his intereil is fuch as 
ought to exclude his evidence. 

He was accordingly fwOrn upon a voir dire. 

Parker, Chief JuJiiccy in>fumming up the evidence, faid, inter 
aliaj I'here is this difference between a profocution for perjury and 
a bare conteft about property, that in the latter cafe the matter 
ffands indifferent j and therefore a credible and probable witnefs 
Ihall turn the fcale in favour of cither party; but in the former, 
preemption is ever to be made in favour of innocence ; and the 
oath of the paiVy will hate a regard paid to it, until difproved. 
Therefore to convi^l a man of pcijury, a probable, a credible 
witnefs is not enough } but it muff be a ftrong and clear evidence, 
and more numerous * than the evidence given for the defendant ; 
for elfc there is only oath againft oath. 


To convict a 
perfon of perju¬ 
ry, one witnefs 
is not fuiRcient 
to prove the faU 
fity of the iadt 
fwom. 


[■95] 


Perjury cannot SECONDLY, A nuftake is not enough to conviiSl a manof perju- 
a wilful and malicious. I 

‘ £idb * remember a cafe ruled by n>y prcdeceflbr, where a perfon fwore, 
that he faw and read fuch a deed, and it proved upon the trial to be 
only the counterpart which he faw i atid yet held no perjury, be¬ 
caufe only a miffakc. 

If a wlincft Xhirdly, It is my opinion, that perjury may be committed in 

fwcarfeifel) and ^ circuinftaiitial matter, though I do not rcniembcr tha^ in 

n.alicioufly to 0 , 

tnu-T/iMct mau.-ial tj tlw iffue, henuy be iadificd for i-i-jury —Salk. 513. 

it 
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it was ever carried fo far. I have heard a cafe mendoned in 
King time, where the queftion being put about the feai- 

ingof a deed, it was fworn that the party was, at fuch a time, in 
fuch a place, and confequently could not feal the deed ; and upon 
this oath he was couvi 6 ie 3 of perjury. But now, though the 
matter of this oath was but a circumttancc, confidered in relation 
to the point In queilion, upon the trial in which the oath was given, 
yet it was all his oath, his entire evidence. Hut if perjury may be 
committed in matter of circumftance, it muft be a material cir- 
cumftance; a circumftance of that weight, that without it be 
could not hope to find credit with the jury. 


M 3 


Tux QvtM 
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HILARY TERM, 

The Twelfth of Queen Anne, 

1 N 

The Queen’s Bench. 

iS/r Tliomas Parker, Knt, Chief jUjflke* 

Sir Lyttletoii Powys, Knt, 

Sir Robert Eyre, Knt, • fufices. 

Sir Thomas Powys, Knf. 

Sir Edward Northey, K?ii> Jitorney GsneraL 
Sir Robert Raymond, Knt. Solicitor General^ 


* Ilarrifon a^ahifl Tliornborougli, 

T ins was an action for thefc words: “ Hurrihn got a w!t- 
“ nefs to foriwear hinif.-lf in I’uch a caull-; voii or he 
“ ^innutiiJo the pluiiitift) hired one Hell to foruvear him- 
“ fclfaiul for thefc* following words, fpt)kcn at an-.rlvr time : 
“ Two dyers are eonc off {innuendo become banlcruj^), and for 
“ aught J know Harrijon will be fonoo wi'liii>»this time twelvc- 
“ month a verdict for the plaintiff, and joint damages were 
given. 

It was movfd in arrefl of jud^ment^ that the w’ords are not 
actionable j for though thefirft branch of the words, if tliey were 
alone, are ceitaln i iiougb, yet when he goes on and fays, “ You, 
or the plaintiff, hired oue 7 >’t// to foriwear himfclf,” it becomes 
altogct'.ier iiiicertainto whon the wurds relate ; and to tnis pur- 
pofe were cited r. Hell's Alfr. 8i. and i, Cro, 497. where the 
words were, “ one of you three, &c.” 

Sfxondlv, '['he declaration does not fet forth, that what the 
witnefi* * was forfworn in was a material point in the caufe. 

• Thirdly, Suppufing the words arc actionable, yet if the fol¬ 
lowing words, that were I’pokcn at a different time, arc notation- 

M 4 able 
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Cafe 102. 

A declaration in 
(lander, “ ^.got 
a witnefs ta 
Ibifwear 
himrelf in 
fucha caufe; 
>-ouorhe,(fii* 
nuendQ the 
plaintifT, hir¬ 
ed one B. 
to foifwe;^: 
liinifelt— 
ind ** Two 
dyers are 
gone o(F 

iconic 
bankrupt), 
and for aught 
I know A, 
will be f» 
tw,"isgood. 

* [ '97 ] 

S.C. Oilb. 114. 
Hd>. s6S. 



HAXBtSOIf 

agaiuji 

Tmorn- 

SCKOUCH. 


Salk. 5I3- 


Kcb. =6S. 

A Co. 20. 

S Cro.277. 
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able, then, the damages being joint, the judgment muft be ar« 
relied. 

Fourthly, Thofe words are not adlionable, becaufe the 
words gone olF* are capable ofvariousconllru£lions, and were 
therefore to be taken in the nioft favourable fenfe. In the cafe of 
ChapKiun v. Lamplre (rt), the words were, He is broken, run 
“ away, and will never return againand the Court were ili* 
vided (//). 

Fiftht.y, If the words thcmfelves are not a£llonable, the 
innuenda will iiot help it} for an innuendo is nut to fet forth new 
matter, but to refer to fomething already mentioned in the declara* 
tion. In the cafe of King v. Greepy the word “ Newnhanty* 
INNUENDO “ Neirnhatn, in Devonjhire j” and in 4. Co, 20. a. 
“ burnt my barn,” innuendo “ full of corn j” the innuendoes were 
held void, becaufe they let forth new matter. 

Sixthly, I'hat the a£lion would not lie, unlefs Bell had 
actually forfworn himfclf \ which perhaps the words “ got, &c.’* 
do not neceflarily imply. 

The Court was of opinion, that the plaintiff Oiould have 
judgment. Precedents in adtjons for words are not of equal autho> 
rity as in other a£lions, becaufe norma hquendi is the rule for the 
interpretation of words; and this rule is different in one age from 
w!)at it is ir. another. The w'ords which an hundred years ago did 
not import .1 flanderous fenfe now may ; and fo vice verfa. In this 
kind of aiElion for words, which are not of very great antiquity, 
the Courts did at firfl, as n'iuch as they could, difcountenance them j 
and that for a wifereafon, becaufe generally brought for contention 
and vexation; and therefore when the words were cap<\blc of two 
conflrudlions, the Court always took them mitiori fenfu, * But 
latterly thefe aftions have'been more difcountenanced j for men's 
tongues growing more virulent, and irreparable damage ariling 
from words, it has been by experience found, that unlefs men can 
get falisfa£tion by law, they will be apt to take it thcmfclvcs. Thq 
rule therefore that has now prevailed is, that words are to be taken 
ir. that fenfe that is molt natural and obvious, and in which thofe 
to whom they are (j>oken will be furc to underfland them. The 
words “ you or he, &c.” do not render the former uncertain ; for 
thrv relate not to the “ getting, &c.” but to new matter, v/z, 
WHO paid the money. lielides, it the words were, “ A, or D. did, 
“ cither A. or/), nilght bring an adlion ; but then tlicrq 

niuit be an a^rerment, that neither of them did it. 

It IS not ntcclfary to the maintaining of this aflion, that Bell 
did foiiwcar himfelf. 

The fignlHcation of the words “ gone off” are very well 
known among merchants. 

(a) g. Med. 155. *■ Keb, 718. Stilts, r.j2. Cro. Jac, 

til) The Couttfd, Inanfwer 407. Kayin. 217. i. Lev. 477. >• 

fo the uneertaimy of tiic weuU, quoted trv. 23!). Dyw, 72. 

fbltcvor.;; authonttcs ; l.au;h 217- 

The 
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The doctrine laid dew’ll concerning innuendo*s is undoubtedly nAtimH ^ 
true, when underftood of matters of ; but here the infiuende*s 
are not introductory of new matters of fadt, but only explanatory Tko**- 
of the foregoing words. ^ »o*owc«. 

Judgment was given for the plaintiff. 

The Queen a?ahift Del me. 


Hob. 2, 3. 

45 - 

*[•991 

Cafe 103. 


'T'rilS was an information againft Sielmey for exergifing the In an infomia- 

office of alderman in the city of Lmdon^ not being duly cho- 
t «ag,«T)ft an al- 

dcrmanftbtarriy 

The Counsel for the ^een challenged the array, be-'naybcchallens- 
c.aufe * one of the flicrifls was one of thofc returned to the court '**» returntd 
of aldermcu ^ 

This challenge being allowed, zvenirt facm ivas diredfed to the salii. 152. 
Other fheriff. Hob. 535. 


The CouNSEE/sr l/v Mendant challenged the array, 
bccaufc returned by a fheriffthat was concerned in int;rcll, as ne 
was a f.s, Jinan of the city of Loudon. 

Upon this a vcntre\v:\s diredlcd to the coroner. 


The Counsel ycr the before any return,entered a fug- O" “ inform*. 

geiUonupon record, fettiiig forth, that the quertion to be decided**^”?”’*’'*"'*"’ 
upon this trial bein^ whctiicr the right of election was in the free- J*,erthe^’cro9ra 
men only, or in all thofe who paid fcot aad lot (freemen or no free- ca„ change the 
men), it appeared, from the nature of the thing, that it was in.pof- vrmr, onafug. 
fibre for an impartial jury tocome»outof London, and therefore 
.they prayed a vi-nire to the ftieritF of Surrey, the adjacent county. ***'h^^j 

It was now moved to fet afule thisfuggejVion, as being out of 
time, and inconfiftent with what they had before admitted upon 
Record. i?'or it was infiitcd, that this fuggcllion containing no 
new matter arifmgfubfcqucnt to, or nqt icuown a^thc time when, 
upon Irhe allowa.ncc of the challenge to the array, for the parthdity 
of one Iheriff, the venire was prayed to the other and gr mted, it 
was now too laic to make it. But what was moll iis ougly urged 
was, that the Counfel for the queen, by challenging the array, and 
praying a venire to the other llieriff of London, had thereby aiimitfed 
upon record that an impartial jury might come out of London i 
and therefore they ftiouhl not now, in dcf-afiirmancc of what they 
hud before admitted, be allowed to make this fuggeliion. It was 
faid, that tlicfe fuggeilions were in their nature odious, as tending 
to put things out of the ufual courlo of law. Thcfc fuggertioris 
being in the nature of cii.illenges, whatever cafes would prove fuch 
fort of challenges unlawful, * m'lll, by parity ofreailn, prove the if- r 200I 
yiegality of the fuggeition (<7). • L J 


(fl) Cafes quoted were is. Jfotr. 4. 
f. j.pl. ti. Cio. Jac. 55, f». 15. 7. 
K<^iafon'sCntues, pa 144. Mixae, 


894. 4. Till' <)• fi. n.'cr, a^. 2. 
Uollf, 6 'j 7. Earl ef K-tni’a Cafe, 2. 
Rullv, [■it. 

In 
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•In the following Term 

It was insistep, in favour if the fuggfjiian^ that the defend¬ 
ant, by his challenge to the array, had deilroycd whatever 
admiflion upon record the fuing out the venire to the other (heriff 
might amount to. For tlie fake of having trials fair, and to pre¬ 
vent delay of juillce, challenges arc favoured in law,; hence it is 
allowed by law to make fevcral challenge^ at the fame time (%3j* 
Though a chailonge be in rffe at the time of the former, yet if the 
party had not, by rcafonable intendment, notice of the caufe of chal¬ 
lenge, hd is not oppc(f. Now this fuggeftion depends entirely 
upon the knowledge of the cuftoms of the city of London^ whrch 
cufloms t!ie crown is a ftrangcr to. Befides, there is no arguing 
from proceedings at law -between fubjedls to fpits where the 
crown is party, becaufe the crown has fevcral privileges above a 
fubje£lj as the crown n:ay waive their demurrer, take iffue, and 
waive that ifluc (b). The crown may change their own venue (r), 
I’he queen may amend her pleadings at any time ; nor will any 
e/ioppci bind the crown (</). 

jfdjournatur (e). 

(.r‘, Co. Mr. 15^. (>/} Hob. 339. ,. S;d. , iS» 

(n) 65, (») 

(t; Dyer, 5$. 1 Vent. 17. 


Abriilmt aireiin/f BranclQU. 

nii A? niT''’.AToRs,* taking notice of the (Ilffcrcnce between 
tlie parlies, award, tli.it the defendant fhall pay to the plaintilF 
fo ir.urh n-oncy upon the iirft of Jprily fo much upon the fiiil: of 
Aft7y ; and that the parties fliall pay one pound five fnillings each 
to the arbitrators for the froublo ; and that upon payment pradUi, 
* monet. upon the firft of A'lny, the parlies fhould give mutual 
rekafes to the time of the making the award. 

It WAS OBJECTED to this award, that it was made exparU 
taniuiu ; for iiothing was awarded in favour of the defendant but 
the rcU'.de, which the defendant had no remedy for at law; for the 
plaintift was not by the award bound to make the rcleafe until after 
payiv-cnt monet. pradiit. upon the firft of A’Liy. Now monet, 
pra-iikt. refers not only to the fuins awarded to be paid upon the 
firft of A/(7y, but all the Turns, and thcrctore to the fuin awarded 
to be paid to the arbitrators, which part of the award is entirely 
void. 

Secondly, That the rcleafe awarded by the arbitrators is a 
releak* exceeding their power, which extends only to the time of 
fubmillion ; whereas the relcafe, according to the award, extends 
to the time of the award made. 

» 

to be s'.ven of all, &c. to the time of the award, for that pari c[ the rcleafe widely 
iBt;.'rri<.(i.aca time out of il:e |K«wi,i of the .iibiWalorb,—S. t', Oilb. 118, Hob. 49. 50. 

THii 
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The Court was of opinion, that the award was good; for AMMAn*% 
menet. pradUi, fhall refer to all the fums that concern the juftice 
of the award, but not that fum which does not, and as t« which ?**"®®** 
the award is void. 

And as to the fECOND objection, it is capable of two Saik. 74. 
anfwers ; oi\e a common one, vl%, that it (hall not be intended that 
any new difftrcnce has arifen between the time of the fubmiffion, 
and of the award, unlefs it be (hewn cfpecially that there has. Salk. 7j;. 
The other anfwer is, that a rtleafe of “ all, &c.” to the time of 
the fubmiilion, is a good performanceT^of an award, ordering a 
rcicaf^to be given “ of all, 5 cc.” to the time of the award. 

Parker, Chief fvjiket faid, he took down this from 0 >ief 
’fujiia HoLf’s own mouth, in tkb cafe of Freeman v. Bir~ 
nard {a). 

The Counsel likewifc quoted Luttv, 524. 549. to the fame 
purpofe. The rcafun is plain, becaufe that part of * the releafe * f 202 1 
which extends to the intermediate time exceeds the power of the ^ 
arbitrators. 

Judgment was given Dr the plaintiff^. 


(a) Salk. 69. 


The Queen eigaiiift TIic Corporation of Hclflon, in 

Cornwall.. 


QUESTION was. Whether, ifujlbn a trial, a poin: in law be a point of law 
-*■ ilarted by the Judge, and the Counfel do not take it up, but fupgtftedbythe 
inHll upon other facls, which are* found againlt them, whereas. Com t on a trial, 
'had the Counfel infilled upon the matter of law llirrcd by 
Judge, the verdict mull have pidlcd for fticm, this isfufii-.entcaufe &vDur U 
to move for a new trial ? Mould have dim 


Parker, Chief fvjlice. The granting of new tri^s is oflate prevailed, is not 
original i it began about the year ib§2, when <be firu new trial ^WciuheCom 
was granted for cxceffivc damages. Experience flicws that they will grant anew 
are grantable, as well for a fault in the Judge as for a fault in trial 
the jury, in caufes tried at nif ptius ; bccaufea Judge of nijifrins 5 ^, 4 -. 
afts rather in a minificrial than in a judicial capacity ; and the i, Wilf. 98. ^ 

G round and foundation of granting new trials, w'hen either the r. Term Rep. 

udge or the jury arc to blame, is one and the fame, itiz. doing 
juftice to the party. The queftion in tliis cafe I take to be this, S'TepnRqi.j'* 
Whether we are fo bound down by forms of law, as that 
tliough we fee a verdidf given contrary to a point of law 
(which the Judge himfelf took notice of, and yet, for want 
pftheCounfel’s doing their duty 10 their client, was not infilled 
upon), we cannot grant a new trial ? When a point of law arifes, 

^whether the Counfel infill, or do not infill upon it, the Judge 
is bound to dircdl the jury accordingly. But yet, if the fupporniig 
of this verdift be of no more ill confequence than in point of cods, 
and tjie wrty has another remedy left him, then 1 am of opinion. 
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Tut <l2SES 

I 

TBt 

CoiOOaATIOK 
•r Hbliton, 
^COBHWALI. 


that the party ought to fuffcr for the negleit of his * Couhfel, 
But if the vcrdiit binds and concludes the right of the party, then 
I think it hard that the party thould lofe his fight by a miftake or 
flip’of the CounfeU 

Powys fimor. It would be of vaft incon#nienccif the bare ftir« 
ring of a point at »iji prius^ and which, for aught appears, neither 
the Judge, the Counfcl, or the jury, thought upon more, fhould fee a 
ground for granting a new trial j for it may be, the reafon why it 
was not infifted upon by,the, Counfcl was, bccaufc they knew the 
other fide had evidence that would give it a full anfwer, by quite 
altering the fadl. What happens now accidentally may hereafter 
happen defignedly ; niatter may be Hided in by the Count'd, and 
then dropped, only in order tn move for a new trial ;i‘and it is better 
to fufFcr a particular inconvenience, tlian to open the way to a ge- 
jieral mifehief. 


Eyre, Ju^ice, The miftakc of the Judge or jury is a good caufc 
of granting anew trial i but I never yet heard, that the miilake of 
the Counlel was fo. 'I'hc Counfcl Hands in the place of his client; 
and therefore, if the Counfcl waive a point, it is the fame as if the 
client did it himfelf. 

Powys junior. If, in an a£lion of debt upon a bond, a defendant, 
who has a good defence upon the merits, Ihould, by advice of 
Counfel, hazard his caufc upon a demurrer, which is adjudged 
againil him, this miflakc of Counfcl would not be allowed in 
chancery as a good caufc of relief. 

Parker, Chief JuJlice. There muft be no new trial. And 
I fo far alTcnt to my Brothers, that though a verdiiSt ihould leave 
the party remedilefs, yet if the Counfcl do not only not infift, but 
exprefsiy waive it, that then there ought to be no new trial, 

• [ *0+ ] 

Cafe 106. * Barnardifton againft Fowler. 

An award made ’OARKFR, "delivered the refolution of the Court, 

M the 13 yaw, r 'j'jjj. points in this cafe arc two : First, Whether the award 
to ^ 6®°*^ award ? and, secondly, Whether the breach be well 
pay w much for affigned ? 

»^ir.e*due*on A® FIRST wc are of Opinion, that the award Is a void 

the 34 yaar, is award, though it was not infiHed upon by the Counfel; and that 
>*oid. for this reafon: The award was made the twenty-third day of 

Cilb 1*5 award orders fo much rent, which by the award 

KjdonAwanis, itielf appeared not to be due until the twenty-fourth, to be paid by 
to £. in fatisfaflion of fix pounds which the arbitrators adjudged 
to be owing to B. Now this rent being due upon a day fubfe* 
quent to the award, the claufe in the award concerning it was 
void,*]. Be//. Abr. 145. p/. 8. is an exprefs authority ; and the* 
reafon is plain, vi%. bccaufc the rent may become extindl, either 
l^furrendcror eviclicn,bcfore itis dqe. And this claufe beine 

voi^ 

/ 
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void, the whole award becomes void too; for tiiough an award may Baih***!#* 

be void in part, and good for the reft, yet this muft not be when 

it is void in that part that concerns the juftice of the award, which 

is the cafe here ; for if mutual releafcs are to be given, though the 

rent be not paid according t8 the award, B. will be wiUiout remedy ■^“*** *®*’ 

for that money which the arbitrators acknowledge to be due to 

him* SauttllerSy 292. Cro. yac. 584. 

But, SECONDLY, fuppofing this to be a good award, we are of Breach of 
opinion, that the breach is not well aHigncd ; for the fubmiflion ward not 
being of “ all fuits, !ic. between A. and’^B.” and the award pur- 
fuing the very words of the fubmiflion, vi%. “ that all fuits, &c. 

** betlipen A. and B. (hould ccaf;,” * it is evident that neither * r q - v 
the parties to award, nor the arbi^ators,' dcfigned the former »• J 
that their fubmiflion, or the latter thitt their award, fhoiild extend 
to fuits depending between A. and B. and others. But be the 
intention of the parties what It will, the law is plain, that the pro> 
fccution of a fuit between A. and B. and others, is no breach of 
fuch an award. The cafe vABrockasv. Sir John Savage (a) is a 
much ftronger cafe; becaufc hulbaiid and wife are, to many pur- 
pofes in law, confidcred as one perfon. If a certiorari iiFue to 
return the record of a fuit between A. and B. and the return is 
of a record between ./..and B. and C. the record is not removed. 

In Michaelmas I'eriuy in the twelfth year of IVilliam theTbirdy Salk. 
this was held in Brown’s Cafcy on an indiciment in this court; 
and the cafe is the fame as to orders. 

Judgment w’as given for the defendant (/»). 


(a) i. KoU. Abr. 246 
(/») Cal'js quuted Mrd. 

GreeiH'. Stjnfoid. 1.. Jiich •}. jS. 
Hulk's Abi. 261. 2. Kgllc’k AUr. 


412. jO. Urn 6. 41. Ole Rr!J, 

1704. adiriiiit! In tk*- l.oufv oi lords._ 

Noijr tv rhJl-Kt' 


Aubry againji Fortefeue. 

• 

^^IIE PLAINTIFF declared, that the defendant being indebted to 
■* the plaintift'prc opere et laborey idc, promifed him, on the firft 
of Aprily to pay him the money upon the firft of Alayy l^c. 

The defendant pleaded the ftatute 21. Jac. i. c. 16. in bar, non 
ajfumpjit infra fex annes* 

The plaintiff replied, that he was beyond fea at the time the 
a^Iion accrued, and that the adlon wna begun within fix years p^t 
reditum. 

The defendant demurred, and the plaintiff joined in demurrer. 

For the plaintiff, Turner’s Cafe («) was quoted, that if 
the bar be bad in I'ubftancc, and there is a replication oni v to 
ayoid the bar, which replication is vicious, • and to this replica¬ 
tion the defendant demurs,yet the plaintiffinuft luve his judgment, 

{a) 8. Co. i;2. 

becauft; 
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becaufe though the replication be naught, yet not being to enforce 
the caufe of afticn, but to avoid the bar, which is bad in fubftancfi 
(for the bar fliould have been aSlio nen eiccrevitf and not notl 
afj'wntfit (a))y it is no prejudice to thp plaintiff. 

What was mofl materially innfted upon for the defendant was, 
that the whole record was what the Court were to found their 
judgment upon ; that therefore, if it appeared upon the wlwile 
record that the plaintiff had no caufe of aAion, whether by reafoii 
of dcc’ar^ition, barj replication, &c. (not material v/hich), the 
pliintifF could never have judgment; And here the plaintiff, by 
his own replication, had quite dcilroj'cd his caufe ufadtion }f for he 
admitted that he had not brought his adfion within fix ytfts after 
the caufe ofadl:ion.'!ccrued,'b':{ttook;randtuary in tlw faving claufe 
of the ilatute of Limitations; The quellion therefore was. 
Whether the matter fet forth in his replication brings him within 
the faving claufe of the ail"? Ailions of ajfumpfit are not men¬ 
tioned in the faving claufe; and coidlquentiy it is plain, that the 
plaintilFis not in:itled to the benefit of i!ie faving, by the letter of 
it. And th;it the laving in the ifatute of Limitations is not to be 
extended according to equity, the refohition in Bynion's Cafe [0)^ 
that the fhutting I'p of couits Itvipcre ^uerrw docs not likewife 
fall under the fiiving, a refblutioii often “approved of by Chiif 
fijike IL.lt, is an exprefs autlu'rity. 

'rHE CovKT was flroiigly of opinion for the plalnllir. 

Sed aiijcur::::t;ir. 

« 

(.1) See Salkill I'. Wumia!i, ana- i?4. (B) Salk. 420. 


*Tlie Univerfity ofCamliridc^v.* r,:y.'f The Archhifliop 

cf Vork ;' 

. OR, 

*■ Vn.vaSir iifi//:;/? Crofts. 

*T^niS was a writ of ciior cut of the: (cart of common plca% 
'*■ upon Tiqaare iripfdit iirought bj’ tiu cii tncellor and fcliolars 
of the Univei lity of C<irnbri;lyi\ ihe yrchaijhopt tsV. founded 

upon the ftatuce (;f 3. f.ic. 1. c. 5. v.h-clt dif.ibies popifh recufants 
conviit from pr::f'':ntiny, 0.0. :wid veiK fuch prefentations in the 
chancellor and fcliolars of tue tA'o uiuteililies relpe'cLively. 

The queflions upon this cafe were two: 


First, Whether the defendant^ plea in abatement, viz* 
that the Univerfity of Camhidy^e were incorporated by the name of 
“ chancellor, im.lUrs, and fcholars, &c.” and that tiiercforc they 
had itie-d by awron;^ name, v/as a good plea : for if fo, the court of 
common picas erred in awaiding a i efpondras cujhr, ‘ 

It was insisti d hi behalf ff plaintiff' in rrrot\ that it was 
a good plea m ubatement ; and tins purpofe wer: cit'^d the 

/ Year- 
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Year-Books 4. Edw. 4. 7. 22. Edw. 4. 34. and 13. Hen. 7.14. vet 
^name of a corporation compared to the name of bapiifm (a). Ukitekiitt 

Serjeanty for defendant in errur, arguf*!!, tliat a Camb*i»o« 
corporation may have one name by which they may tafce, and ano- 
ther by which they may fue (b) i thcrefoic non fequitur that, arcTikkho^ 
becaufe the Univcrfity was incorporated by this name, they cannot or Yo»Ki 
be impleaded, or fue by another. He argued, tliat the a£t of par- or, 
liament verting this right in them, by the name of ‘‘chancellor Vatasob 

and fcholars,” was an incorporating^of them by that name, CKorTt. 
quoad this particular * purpofe. 'I'his, he faid, could be done by 
lettersl^patcnt (c) ; a forUori by a£l of parliament j and if this * j[ 208 J 
iliuuld\e fo, then the very aft of parliament is afalfificationof the 
plea. A pleaiin abatement mutt b^r^ertain to every intent (d). 

It was laid likewife, that there was another rule as to pleas in 
abatement, viz. that the defendant mutt never fet afide the writ of 
the plaintitt^ without (hewing a better. He infilled, lattly, that 
this variance was not a material one ; becaufe a man by becoming 
matter does not ccafe to be a fcholar. 

The counsel for the plaintiff in error replied, that if the cafe 
were really fo, that the Univerhty of Cambridge had one name to 
take, and another to Qje by, that this ought to have been (hewn 
by the other fide; that tne aft of parliament operated only by 
way of defcripiio pcrfiucy as in a devife, and not by way of incor¬ 
porating them ; that admitting this ttatutc did incorporate them, 
as to this purpofe, by the name, &c. yet the acci ptancc of a new 
charter by another name, made itncccll^y for them to fue by tliut 
name. 

Parker, Chief fuftice. The declaration fets forth the aft 
of parliament, as an auihoiitv to luc by that name, which puts it 
upon the defendant to (hew fome lp"<?i il matter to avo*j it, as 
the acceptance of another charier by another name lubfronenc to 
the aft. 

Vo’Vf'itsfnhr. “ Chancellor and fiL'hoIars” ls*ruch a name as 
comprehends the whole Univcrfity, for it Im ludes both head aiid 
members. 

KyrE, fufticcy and Pow'Ysy'n/.'fVr. Non fcjultury that what 
will be fufHcicnl to amount to a ('• jertptio pi rfona to enable r ^ 1 

perfon to take, will be fuflicient for Ihin to (ue in. L J 

* The second qj’estion in this ci.fc v.’as, that the univerfity The record of 
of Cambridge had not fufficicntly picaJed the conviftion for want 
of “ ideo conviilus eji.'* LcordfnT» j. 

But to this it was anfwcredy that the record of the default 
was a conviftion of itfelf; and therefore the fpecial conclufion of c.-nv^cau 
ideo cofiviilus eji is ftipcrfluous and unncccirary. ^ 

(a) Fitz. Abr. « Devife," pi. 27. .wd chr r. fe of the Dean and Chapter of 

(i) I. Roil. Abr. 5x3. Cl h v Ptnvtt; 4. Lwn, 15,0. 

I*) YctfRliuoK ». Mih 7. pi ly {J) Co. i.t 2-i *• 

• ■ A::d 
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I^AVAtoK And to this opinion the Court inclined. 

CkorTt. Thi$ laft qucftion depended upon ftatute t. JVilL Mary^ 
fcir. 1. c. 26. 

Adjournatur, 


Cafe X09. Parker againfi Langly. 

banadionup. OARKIER, Chief yujljce-t delivered the refolutlon of THE CouRf 
onAecafefora 1 jq that tlie declaration was naught, for want of fhewing 
what became of the former a£tion } whereas it ought to h^ie been 
tiff in his de- fbewn, that tl'iat was falfe and hopelcfs. As the declaration now 
dancion, muff ftands,the ftrft fuit may either be determined, or it nay be deferted, 
Aew what be- or it may be ftill going on ; and non conjlat which of thefe three is 
the matter of facl. If the firft, non conjlat whether determined for 
tetiwa p GM~ againft the plaintiiF; if for the plaintiff, then there is no colour 
S. c.ante, 145. for this action. If the fecond were the matter of faft, defertion is 
S C Gilb 16 indication of its being falfe and hopelcfs, and then indeed this 
a£Iion would be maintainable : and for this purpofe there is a very 
ftrong cafe in Jonesy 93. If the third be the matter of fa<ff, 
then the action is brought too foon. In the reign of Richard the 
Third (fl), it was held by all the Judges, that the firft aclion muft 
be firft determined, bccaufe “ mn inieUigiturf fays the book, 
“ qtiettfqne terminciur that the ailion was unjuft {b).** No man 
can fay of an action ftill depending, that it is falfe or malicious. 
* r 210 1 holds in criminal cafes {c). * In an adtion for a 

^ malicious indictment, the plaintiff mull in his declaration fhew 

what became of the indiclment (//). A verdict, or a plea in bar 
admitting and confeifing the firll a£lion to be falfe and hopelefs, 
may cure this dcfctSl in a declaration (e). The admitting this 
declaration to be g(X)d*notwithftanding this omiftlon, would in> 
troduce great abfurditics, iiiconfiftcnt and incongruous ver- 
diifts in different actions, indeed, if the firft action go off by 
nonfuit, it may,be faid, th^ in another action brought for the fame 
caufo, there may be a verdict given inconfiftent with the verdic't 
given in the prefent caufe. This may be ; but the pofiibility of 
filch a verdidt in a future and not exifting a^ion (hall not hinder a 
man from bringing fuch an adtion as this. 'I'he entries (f) up¬ 
hold this opinion. 

Judgment was given for the defendant f>^. 

Obiter dictum by the Chief Justice in this refolution, 
that where the title is of one fort of adtion, there the declaration 

(«) Year-Book 2. Ktcb. 3. pi. 9. (,/) See Afliton, 40. Browntow Re- 

(^) Dyer, 284. Hob. 267. divivus, 61. Kobinfon, 91. 

(r) Yelv. 116. i>Sid. 15. 1. Saund. (jr) Scc Filher v. Endow, Doucl. 
22S.• 2. Kcb. 476. 20;. l^wis V. Fairei, i. Stra. 114. 

(J) V, Hughes, z. Term Rep. 225. 

(ej Rzjm. 418. a. Kcb. 456. 753. 

3, Kcb. 78*. 

«an 
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can never chan^ it to another ; but it may make a fatal variance 
between the writ and the declaration, i. Kentris, 19. 2. Rollers 
Rep. 49. 


Johnfon againfl Altham. 

"nk'RX.'E.'Ri Chief Jufticty delivered the refolutionofTHE Court 
ato be, that the jud|ment of the court of common picas (hould 
be affirmed. “ Petit judicium de billa** is the form of pleading in 
abatement : * “ Petit judicium de narratione'* the forn^of plead¬ 
ing in bar. Demanding judgment of the declaration is underilood 
to be lemanding judgment of the cafe in the declaration. The 
demanAiig judgment of the bill is as much as to fay, * Since the 
declaration is ynur cafe, which it is aljvaysfuppofcd to be, you have 
brought a wrong bill.’ In this calc, there being no bill upon the 
file, and the declaration being the very firft ftep in the caul'e 
(which undoubtedly is erroneous, for every caufe muft begin either 
by writ or by bill), neither of thefe two forms of pleading were 
proper: not petit judicium de billa^* for there was none ; not 


“ judicium de narrationef for it was not the cafe in the declara¬ 
tion, but the want of a bill, that was the error. The defendant, 
therefore, in the original adion fhould have concluded his pica 
thus : “ petit judiciumfi rejpmdere csmpelli debeat'* 


The Queen againjl Blagclen. 


T his was an information, in nature of a quo worronto^ 
agiiinfi Blagden^ the defendant, to* know by what authority 
he excrcifed the office of portreeve in the borough of Honiton. 


The defendant in his bar fet forth his right to that office ; and 
concluded with a traverfe, absque hoc that the defendant usurped 
the office. 


The crown in its replication, taking no notice of Ipcrlal 
title fet forth by the defendant, jointd ifiuc ups>n the traverfe 
“ quodufurpavity^c** 

And upon this demurrer was joined. 

Powys junior. I ever took it, that in this cafe the ABSQt.'E 
HOC, &c. was but mere matter of form, and a rcfpedlful way of 
concluding the plea. 

♦Parker, Chief JuJfice. The queftion tarns upon this. Whe¬ 
ther the traverfe be only matter of form ? for if fo. the crown 
cannot take ilfiie upon it; but if it be a material part of the plea, 
moft certainly the crown may do it. 

Jdjournatur (a). 

1-) Tliis cafe was arpied a{;ain in was given fer the it’f.ndant, S C. port. 
Eatler Term, 1. Ga. 1. .it.d .’99. 

VoL, X N Thi 


PaiKU ' 


Cafe iiQi 

Pleading. 

S. C. ante, 19a, 
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Cafe III. 

In qud •warrantt 
for exerciiisg 
the office of 
partrttve, if the 
defendant fet 
forth his riglit, 
and traverfe the 
ufurpation, a 
replication tak¬ 
ing iffuG on the 
ufu'pathOf with¬ 
out noticing the 
thlc, is bad. 

S. C. pod. £96. 

S. C. Gilb. 6. 

145. 
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The Queen (iga'inji (ireen: 


tutc 8. c. 18. agaiiiil a baicer, for felling of bread* 

Exceptions were taken to the conviction. 

her they The FIRST EXCEPTio:; was, that it appears upon the convlc- 
he inclu- ti'on, that information was jjiven the eiphth day of an offence done 


Cafe 112. 

If ape. 'T HE COTTRT was moved to quafh a conviction upon the lla* 

nal ftatuce fay, * ...... o .•> . _ .o - -.. iv i .f ....... . . 

that profecution 
Aall be in fo 
many days, 

Whether they 

diaU he incln- tion, that information was given the eij^bth day 
fcvrly or exelu- upon the fifths and the >51 of parliament requires the information 
ively takea jjg given in three days after the offence committed. 

Parker, Chiffyujlice. It is not fctiled, whether theJjfne in 
this adl of parliament is to be taken iiicliifivcly or c:i^cluri\^y ; for 
the law allows no frattion of a day. General computation of time 
in penal laws is taken inclufively. 

Eyre,7«// Ic!’, This is a point that has never been fettled. 

Powys /iw/V was of opinion, that the three days were to be 
reckoned exclnlivcly. 

'An infonraticn TtiE SECOND F.xcr.moN wa«, that the convi(?Iion fets forth 
i!ut an offence the bread to be bought “ apud flc7nufn tnaii/:o':alemJiveJhopam” of 
was comniittfd .|^g baker, fitu.ue in the pari'li cf St. Sepi/'Uhrey in tlie county of 
fitui jurifdiction of the juffices j and it was faid, 

atafac.isgood' that it is uncertain whether t!ie bread '• was bought at the fliop or 
the houfe, and uncertain which of the tvio were fituatc in the 
county of M, 
uncertain wheth 


j. Term Rep, 
* 4 *. 


[ *>3 J 


'IldMefcxy within the Jurililicfion, and confcqucntly 
icthcr the jutlices had jiirifdiclioii ? 

Powys, yujlicc, l>oth houfe andfiiop muff be fituate, &c. for 
; word “ lituatc” plainly relates to both. 

In an infcrma- 7 *he THIRD EXCEPTION Was, that the coiivicTion fets forth, 
tion on a pt-nj being dehAc Junwionitusy and not appearing) they proceeded, 
Rckn^to ft-t-' » whVrCas natural juftice requires, that the defendant fliould 
that tlVdeftnd^’ have had a reafoiuble time allowed him for the making his de¬ 
ant was du!^ fence. 

Parker, Ch'uf yzifike. 7’his is a material objedion. It is 
not faid, that he w'as fummoned to appear at a certain time, or any 
time, or wlicn t;!c fuinmcns was made. 

Powys It is to be confidere-l, whether, when it is faid 
that he was atblie frmmonititsy the word Mite docs nor import all 
reafonable circuniitanccs relating to that fumntons j and 1 am of 
opinion it does {a). 

A cenvift on 7 'he FC’jriTH EXcFPrtON was, that the evidence upon which 
trull iU>c til- conviettd is not itt forth, it isfiid, indeed, that the witnefs 

hut it does iit»i apprurwhat 

,^y int -A.'ici... t;,,. viatiKls was j it i.s only futl, that it did appear, 

Note tofmmtr tdi^ 


SUk 




'j) Tlir.t fuppi.ci the } l.icc 

fft .'rfwj'.t’.j, u • I ‘f- 4 '•* ’* 

ol V.’.;;.,t., .Kd 'Itic tjuent -v. 
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Ih>m what was fworn to the jufticc, that he was guilty; but it T*t Qgitit • 
•light to have appeared fo to the Court, from the nature of the 
evidence, fpecially fet forth. 

And THE Court was of this opinion (a), 

£yre, Juffice. 'I’hcrc mav be another exception taken to the 
convit^ion ; for 1 am very doubtful, whether a juftice of peace can, 
by this ftatute, upon default, proceed to judgment. 

The convi<Elion was quafhed niji. 


(a) Set Rex V. Baker, i. Stra. 316, 
Itcx V. ^ced, s. Sira. 919. Rex v. 
Lloyd, 999. Rex v. Sitnfifon, 

ante, . pull, m Rex v. Viponc, 
a. Burr. 1163. Rex v. Alkin, 3. Burr. 


1786. Rex V. Kenipfon, CoWp. 241. 
Rex e/. KiUet, 4. Burr. ao6z. Rex 
Rtad, Oougl. 469. that the evidence 
muft be let cut in the cohv.dio'U. 


[*■4] 


Jones a^ahijl Gwynn. 


Cafe 




^T'HIS was an atSlinn upon the cafe, wherein the phiiitlfF de» A declaration in 
clared, tliat he had always maintained a good and honelt cha- anaftion on U|« 
rafter among his neighbours; that he got his livelihood by for malici- 
exercifing legitimo faculty of a badger of corn or grain : ^i'gtheplain^ir) 

and that the defendant, [trtvmijjorum non ignarus^ fed malitkte iiating, tlm the 
intenelensy ^c. caiifed him to be indifted for cxcrcifing the trade of indictment waa 
a badger without a licence, contra formam Jiatuti. Upon this 
|lcclaradon there is a joinder in demurrer. “ 



that judgi 
taken to t 

one was, that the indiftment was declared only to be brought good j for 
/also et malitlosey' but not abfque *raUcnabUi et tiwugh the want 

eai/d.” This aftion cannot, indeed, be fupported, unlef; 
indiftment was gioundlei^, and without a probable caufe ; but no u^ntte*«^^ 

■ one authority was cited to prove, that thefe very wqrds aft necel> ranon, yet it 
fcry to be ufed ; and there are many autnorities wherein tliey are need not be ftat- 
wanting («). If an averment of the plaiiuifPs honefty, &c. and ^ 
that the defendant p-mmijforum non tgnarus will iinport thefe words, 
here they are. * But the true anfwcr to this objeftion is, that the n,e profecut-oa 
word “ malitlese*' implies it to be aLjque rationabili et probabili is at an end. 
caujd\ and a great deal more. The word ** nialitiu* is an abfiraft S. c. ante, i 4 t« 
of malusy which imports what is wicked, and can admit of no » r 2 1 c 1 
poflibility of excufe. Among the Romans, it fignified a mix- •- ^ 

ture of hatred and fraud, and what was utterly repugnant to fim- | ® 
plicity and honefty: and thus it is defined by Cicero, in his third ’ ‘ ‘ 

book de Nature Dcorum, and in his third buok of Offices. Thus 
it is ufed in the civil law, and thus in our’s. What we call malice 
implied^ is murder, attended with fuch circumftances as can admit 
•f noexculir. My Lord 6W, in his expofition of the ftatute of 


(<i) Cro. }ac. 193 . 
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Wejlminjier the Sgeend (a), fays, that « an appeal brought pif 

malitiam is an appeal that wants a tbundation, and is groundlefs.’* 
In confpiracy, thefe words arc ufed {b). The indidlnietit of a man 
fdt what a civil adiion might have J>eftn brought, imports ma« 
lice (c)» 

The second exception to the declaration was, that the 
plaintiff had not averred that he waslicenled to exercife the trade } 
this has been held neither neceffary nor proper} but he has faid 
enough, viz* that Ugitimo mode he exercifed the trade of a badger. 

The third exception to the declaration was, that ityasnot 
faid that he was acquitted by verdi^ But the word ** M^uieta^ 
« tus** imports acquittal by verdidl (d). ^ 

The fourth exception to the declaration was, that the pro- 
fecution of this indid^fment could not be a malicious one, becaufc 
the plaintiff in his replication has confeffed that which was a 
probable caufe for it, viz. the ufing the trade of a badger. * To 
this it may be anfwcred, that this is no probable caufe} for it is not 
the exercife of the trade, but doing it without a licence, that con* 
ftitutes the crime. 


And now I come to the matter in law, viz, that the 
exercifing the trade of a badger, not being, &c. is not an offence 
inditffablc ; and if fo, it is laid, the adion is not maintainable. 
The force aiyi flrength of this objc£lion may be refolvcd into the 
fix following points; 

First, An acquittal upon an infufficient indidlment will not 
jntitle a man -eo tfur pica of autnfois acquit to anodicr indidlment 
for the fiune offence. 


Secondly, That coiifpiracy lies not where the indidiment was 
infufficient. 


Thirdly, That confpiracy lies not but for fuch an indidiment 
upon which th'b defendant' was fo acquitted, as that he may plead 
his acquittal in bar of another indictment. 

Fourthly, By a parity of reafon it may be inferred, that an 
a^on upon the can will not He likewife, upon an indi^ment for a 
matter not indictable; and upon which, confequcntly, there could 
not be fuch an acquittal as could be pleaded in bar of another in- 
di^^ent. 

Fifthly, That where the matter of the indidiment, thmigh it 
be not indidtable, is infamous and fcaiidalous, an adtion upon tlw 
cafe will lie j but that it is otherwife where the indidtment contains 
matter neither indidtable nor fcandalous. 


{d) Sec Wicks «. Fenthami, 4. Tcntt 
Rfp- -247' * 


(«) 2. Inft. 33T. 

(I) Staanf. 1 '. C; 172. b. 
(r) 2. Mud. 3C6. 


SlXTHRY, 
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S1XTHI.Y} That this aflion lies not, bccaufc upon this indlifl- 
ment the party was never in danger \ for judgment could not pof- 
iibjy be given againft him. 

I (hall meet with all th.cft points in (peaking to the four follow¬ 
ing propofltions : 

FIRST, That to the fupporting of this adion it is not at all 
in<i(erial, whedicr the indictment was fuificient or infuiKcicnt. 

* Secondly, That there can be no argument drawn from a 
parity of rcafon between actions of confpir.acy and a£liqm upon the 
cafe, y 

Th^dly, That there is no foundation for fuch adlftinftion, 
as whcre^Uc ypattcr of the indictment is fcandalqus, and where it 
is not. 

FoaRTiiLY, I'hat the party’s being in danger, or not in dan¬ 
ger, upon the indi<^mcnt, is not at ad material. 


[*•7] 


As to THE FIRST POINT, viz, that the fuffici'.’ncy or in- 
fuificiency of the indiCtment is not at all material to the fup¬ 
porting of this action; it is to be cpnfidered, that the grounds of this 
action arc, on the plaintiit’s fide, innocence^ and on the defend¬ 
ant’s, malice. The dajnage a perfon may fuftuin by an indictment 
may relate either to his pcribn, his reputation, or his property ; 
and each of thefc is refolved, in the cafe of %avil v. Hobfi ts, to be 
a Juft ground of this aClion [a ); and damage in the latt rtfpeCt, 

VIZ. to property, is there look.d upon ?s ftrong as any. It is true, 
that in the calc of CbamberUibi i'. Ptefcot (b), there is a refolution 
not fo agreeable with that of Savil v. Roberts, which yet thi. bite 
Chiefju/l ice Holt, in his excellent argument upon the cafe of 
iSavil V. whcie he givca the refolution of the Court, feems 

unwilling to deny to be law, though he, might. I own : 7 opi- See p. 14.9 
nion to have been, at firft, that wliere tne inJiclment was neither 
fcandalous, nor fufficicnr, this action would n^t lie, but .ipon 
further condderation I have changed iny mind ; for tiioimprUbn- 
ment, the vexation, and the cxpence, att the (iime i^pon a ground- ^ ^ ^ g 

lefs and infufHcicnt inJictmenc as upon a good one : for quafli- b 
ing an indictment is not always in a man’s power i demurring is 
hazardous, and what a man in prudence would ucx di> when he is 
furc of being cleared by a verdict; and if upon a demurrer there 
)>e any difficulty, it is equally expcnfivc with an acquittal upon 
verdict. But it is the cxpence, hot the ^rtcvsttw: <:f tiic cxpcncc, 
which is material (c). And as the plaintiff is cqmuly damnified 
by an infufficient as fufficient indictment, fo the malice of the 
defendant is not at all Icfs becaufc the matter w.is not indictable; 
nay, it is rather an aggravation (fi). ’1 he onl) rcmyi a to thole 

i^tiuns is the fear of dilcouraging juft profecut:ons ; but to tiU'^^ 
malice is a full and fufficient anfwcr fe). it is ci.iuinly not rea. 

#(fl) 5. M<kI. 354. 405. 1. L'l. Ray. (./; i.Roll..\br 

374. IX. Mod. 2 u 8. Carth. 416. [s) 3. Cio. 5C3- iv*vr>>. 135. 

{b) Raym. 135. 

(r' Year* Rook '3. £Jw, 3 fo. 19. 
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(bnable, that more favour (hould be (hewed to a bad indidmentthan 
to a good one. It ought to be confldcred, that a fmail flip vitiates an 
indiSment j and if that (hall protecSt a man from an aflion, a way is 
opened for the malicious to ruin t^.e innocent; for how caflly 
may a flip be made on purpofe ? To the cafes cited in mainte¬ 
nance of the objc£lion, 1 anfwcr, that one is Q. a. 12. an 
adfion of confpiracy; and there I allow the law td be (o. The 
other is j. Rolle's Abr. 110, which is indeed a cafe to the purj^ofe; 
but then 1 obferve, that the foundation of the refolution is built 
upon thef parity of reafdn that was fuppofed to be between confpi¬ 
racy and this action now before us. / 

And therefore I come now to my sKCOvn point, u/^o (hew 
that there is no arguing from one fort of action.-♦o tlie other.— 
* Aftions of confpiracy are the worll fort of aw^ions in the world 
to be argued from ; for there is more contrariety and repugnancy 
of opinions in them than in' any oilier fpccies of adliuns whatever. 
1 readily admit, that unlefs the indi( 5 finent be either determined, 
or deferted, this adVion is not maintainable (/?). Confpj- 
racy lies not without acquittal i and the reafon of this, and the 
only one, is, becaufe this is a formed adion, and the form of the 
writ in the register is fo (Z>), 'I'hc cafe of ^rruth v. Cran^ 
Jlaw (c) is a notable cafe, v/herc fcvcral good Jiflindions are 
taken between cafe and confpiracy. I'herc is certainly no argu¬ 
ing from an adion which is a formed one, for w'hich there is a 
formal writ in the register, to an adion upon the cafe, that is 
tied down to no form at all. If anadioii upon the cafe be brought 
upon an indidment, where the jury find ignoramus^ there is no pof- 
fioility that there can be an acquittal [dj. Sltnilihr where indid- 
ment eortm non judicc (/>). Similiter where an indidment is 
infufHcient, and goes off'on that account ( f), 

'i’HE third PROPo'siTiON WRS, that there was no reafon for 
making adifi’crcncc, when the matter of ilic indidment is fcanda- 
lous, anj^ when not. The cafes befoic meutioned (peak not a 
word of thisdi^crence; and iffcandal be mentioned, it is only men¬ 
tioned in the nature of damage (g). 

*Th E FOL RTH I’KoposiTiON was, that thedanger of the party 
was not material. It io not the danger, but the cxpcncc, which is 
the groutid of damage. All thcd.mgcr in this c.iic, if the indid- 
inent liad been goon, would only have b. cn incurring a fine i 
ft entea ojltufiuity the quantum of the daiuagc is pot material. 
When upon an indidment ignoramus is returned, or when the 
indidmetit is coram non jadicc^ tlie party is in no danger at all, yet 
this ai^tion lies. 


Judgment for the plaintiff. 

(a) Yelv. it6. 

fjb) Rrgifter, 134. b.—See .nlfo Yenr- 
Sook 17. FJtP. » 509. 9. Co. 56. 

tro. J.ic. 130. I. Roll. Abr. 114. 

(fj Ktpitfcd V/. Jonr:,. 94. i. Cro. 
>1. and JiKev'ifc i. Kcil. Arr. 112. 

(jl) Cro. jic 1^0. 490. I'ilm. 44 


Styles, 10, R.iym. 1 18. i. Roll. Abr. 
114. 

(«) St:!es, 372. 378. 

(/) J j 3 . Yelv. 46. StUM, 
372.157. 3. Kib. 141. 

W Jwi 

•» 93 - 378* 
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The Queen a^ahft The Inhabitants of Mancheftcr. Cafe X14. 

TT was moved to quafh an order of juftices for the payment of Anordcr of i-e- 
two (hillings a week, unfil further order, to H. for the relief of lief mull ilate,^ 
herfelf and four poor children. 

out is poor ana 

']J'he first exception was, that the order did not fet forth indigent, 
that H. was indigent, which is the very foundation of the juftices s. c. Ciib. 137, 
jurifdiiftion. s. c. sett-st 

n , * **• 

Ani^ for this reafon the order was quaflied. 

Thl^ was another fault in the order, v/z. that the An order of re. 
money payable “ until further order,” whereas it Ihould 

have been “ during her poverty.” ^ 

Sc'l vide contra, Salk. 534. 

Eyre, Jk/Iuc. Had this been an order for fctlleincntjthe not An order of re, 
naming the children h.id been a fauit. 

o name Uie clnl* 

ditn.—S.i!k, 4?8. i. Med. Cafes in Law and Equity, 337. 

* L 221 ] 

* The Q^icc.n Dunn, or Panilies of Halifax and Cafe 115, 

Overton, in ihc W'cd Killing uf Yorklhirc. 

A n order of two ju^Ticfs was made upon the father-in- An order for 
law, for maintaining the widow oi the Ion. a'p»rrel«iOT 

It was quaflied ; becaufe it was not fet forth in the order, that "'“ft ftate the 
the father was of fufficient ability, in which cafe only the aft ciia- 
hies {he juftices, &c. 


N4 


CASTER 




EASTER TERM, 

t 

The Thirteenth of Queen AnnC| 

I N 

The Queen’s Bench. 

5 /> Thomas Parker, KnU Chief Juftke, 

Sir I^yttleton Powys, K^t. 1 

Sir Robert Eyre, Knt, ( JuJitces, 

Sir Thomas Powys, Knt, J 

Sir Edward Northey, Knt. Attorney General, 
Sir Robert Raymond, Knt, Solicitqr Generaf^ 


• [ 222 ] 

^ Turner againjl Goodwin. Cafe 116, 

I T WAS AGREED on both hands that the queftion was no more TodebtonboaA 
than this, Who was obliged to do the firft aft ? fo. if the conditioned ta 
judgment was to be affigned before the payment of the mo- 
ncy, then judgment muft be for the delendant j but if, &c. tiw*obUgeT had 

SALKELD, /0r the defendanty faid, ihat thefe afts of paying the 
money and ai^gning the judgment, were alternate afts, which „pon confiden- 
cannot go on tequis pnjjibusy but there muft be a priority in law. tion tiiat the 
That in law, proper and formal words of condition are not re ©hUgee would 
quired, either in wills, grants, or contrafts. Nor in wills {a), 

Nor in grants (A) j as m the grant of an annuity pro conftlto tm^ agaiml A. an4 
fendendo : but the reafon aiHgned by Coke not a good one j for the aflign over the 
true reafon is, that the law implies * a condition, becaufcelfe there judgment 5 th* 
would be no remedy (r). The cafe chiefly relied upon for the dc- 
fendant was the Year-Book of Henry the Fourth (d)y which was j 
thcrefote if the defendant plead that the obligee had not afligned j a replication that the plaintiff wa» 
rttdj it ajpguy i* good.—S. C. ante, 154. 189. S. C. Gilb. 40. 

(a) Cro. EUz. 46. 454. z. Roll 
* Rep. 68. 

{b) Co. Lit. 104. 


(<•> Grav's Calf, 5. Co. 7S. 
(V) 14; lica. 4. pL 19. 


* [ J 


debt 



Eader Term> I3> Queen Anne^ In B. R. 

TVIINI& debt upon bond, conditioned, that if the defendant reng:nedhis living 
by fuch a time, for a certain penfion to be conveyed to the parfon, 

'Si^t.VESy for the plaintiffs urged, jthat the words ** affigtiing 
the judgment” did not make a condition precedent, from tiic 
necelTary import of the words; and to (hew this feveral authorities 
were quoted [a)s where this way of expreffion was iifed, and yet 
not Inld a condition precedent. It is objected, that the condition 
of a bond is always to be taken in that fenfe that is moft favourable 
to the obhgor, which is, that this (hould be a precedent condition. 
This rule is generally true, but not always (A). It is alfo ob/e£tcd, 
that if the money muft be firft paid, the defendant is wi^ut re¬ 
medy for the judgment. But I anfy|rer no, for the pjiair.^ in that 
cafe becomes a truftee to the defendant for the judgment; theaf- 
Agning of the judgment, being only a deed to manifed that 
truA (r). Ailigning a chofe iaaffion, is interpreted as a covenant 
againA the aAignor {d) s and therefore if the money be paid, and 
no judgment a|Sgned, it is a breach of covenant. In cafe of a 
mortgage, money is always paid fir A. This afiignment mu A make 
mention of the money as paid firA; fince otherwife it will want a 
good confideration, and be void, for it will be maintenance (r). 

r 224 1 * To this it was anlWered, that the affignment need not recite 

^ ** the money as paid, but only the bond and the fpccial agreement. 

LaAly, this diAinftion was offered by the Counsel for the 
plaintiffs in anfwcr to feveral cafes, that if by the agreement of 
parties two a6ts are to be done, and time is limited for the doing 
of one, and no time for the other; there, if the nature of the thing 
will bear it, that thing is to be done fir^ for which the time w^s 
limited (f). 

Afterwards, in next Term, judgment was given for the 
plaintiff. 

(«) 3.Cro.">46.aat.454. i.Ron.68. (</) i. Med. 113. 

T. Jones, Z05. (0 3. Leon. X34. Vof, 3. Cro. 

(t) 5. Co. 43. I. Vent, zss- sjz. 17a. 34. I/in. 6 . 30. Erook 

». lien. 7. pi. 8, 9. ** ALiintenanc*,” S, 1. Bulflrode, 187. 

(c) But to this it was replied, lliat (/) i. Vent. 147. i. Saund. 319. 
this was not a remedy in law but in i. Lutw. 2;i. i Cro. 3S4. a. Saun 4 
equity.— Notz tbe fermtr tAt'un. 350. 332. s. Lutw. 490. 565. 


Cafe 117* 

AflUmppt. 
i^QO upon the 


Timber (tgainjl Gardiner. 


the plaintiff accepted it in full fatisfa£tion of the fait 
the plaintiff demurs} and defendant joins in demurrer. 


promifes j 


It^was iNSiSTED/or the plaintiffs that the defendant’s pica* 
was naught, becaufe it was not faid that the defendant gave it in 
fetUfadtioQ. 5. O. Kep* 117. 


Ths 



* Eaftcr Term, 13. Queen Anne, In kR. 

The Court. If the defendant gave it with one intention, TtMitR 
and the plaintiff accepted it with another, the intention of the 
donor muft prevail j but the queftiun here is, Whether the words ®*******‘ 
“ full fatisfadion” fliall not as well relate to the verb “ give,” 
as the verb “ accept j” efpdtially becaufeof the conjunction “*7,” 
which feenis to difference it from the cafe mentioned ? 

^djourttafur, 

• [ 2^5 1 


* Shi ply a^ahijl Shiply. Cafe 118, 


A WRIT OF DOWER was brought in the court of common pleas. Wiiiftf 
Tlx defendant pleaded^as to all the lands lying in the viil of 
B- a her by reaOm of a fine le vied ; and as to all the lands lying 
in the vill of C. bclides twenly-four acres, a bar by releafei and 
as to thofe twenty-four acres in 6*. the defendant pleaded non¬ 
tenure. 'I'he demandatit in her replication admitted, tliat as to all 
the acres btfides the twenty-four acres, the fine and the rehafe 
art* fufficient bars, and joins illlie upon the non^tenure. A verdi< 9 : 
was found for the demandant, and judgment was given for the de¬ 
mandant as to the twenty-four acres and as to the reff, t.he judg¬ 
ment v/aF, that the deipandutn “ pr c falfo clamore fm fit inde in mije- 
“ ricordia^ Isc. and that the defendant eat inde fine die^ cfr.” 

On a writ of erroi being bruuglit on this judgment in the court 
of king’s bench, 

It w.’.j iNSiFTED, th.it the judgment itfelf was erroneous for 
want of a nil capiat per brrve ; and for this was cited 8. Co. Kep, 
hi. Co. EntriiSy 320. 323. 326. Cro. Jac. 284. 

It was urged bv the Counfel for the defendant in errcr.in an- 
(werto this, that if this were a good c^ufc to reverfc .he judg¬ 
ment, it would fliakc the authority of a thoufand judgments j 
the cafes being cndlefs where the words “ nil . -fiat per 
breve** arc omitted (/r). And then infilled upon,*that if this 
were a fault, it would be aided by id. & 17. Cefr. 2. c. 8. where 
are thefc words, “ and all other matters of like nature,” 


The Court. The Utmnft coufequence of this objeftion is, Salk. 36s. 40^ 
that we muft give the fame judgment that the court of common 
pleas ought to h.ive done. 

was objected by the Counfel for the defendant in error, # r 226 ] 
that the writ of error was fo general and uncertain, that the Court ^ 
could not fay the record was before them j for there being fevcral 
forts of dower, and this writ of error being only dotis generally, it 
Witi uncertain what record the writ of error was to remove. 


(«) Townfend’s Firft Boak of Judgmenti, 53. 54. Co. Ent. 637. Katlal’s 
, fat. 634. 677, 


It 



Eaftcr Term, 13 . Queen Anne, In B. R’* 

faMttr It was objected iikewise, that the writ of error ihouH 

But thefc objeQions were over-ruled, as being of that nature as 
if it was neceflary for the whole decimation to be fet forth in the 
writ of error. In debt, though there arc fcveral forts of debt, the 
writ of efror is r/f flaeito debiti^ without faying more, whether 
bond, kc. [b). So in trefpafs, the writ of error is de 'placita tranf~ 
greJJ'. and )'ct fcycral trefpalfcs. ^ 

» The principal point infifted upon for the plaintiff in error was, 
the want of abridgment. It wac laid, that if the lands outofivhicl) 
dower was demanded had been all in one vill, and it had appeared 
by the demandant's own eonteflion, that the denr.andany^d made 
too large a demand, in that cafe the'demandant oughi: to abridge 
her own demand; but if the land lie in two vills, then this abridg¬ 
ment is not permitted; but the writ mult abate for making too 
large a demand. But granting that an abridgment of the demand 
may be permitted, where land lies in two vills, as Fitzherbert (c) 
ifeems to allow, yet the j iidgiuent was erroneous, becaufe here is 
DO abridgment (a). 

The judgment given in the court of common pleas was affirmed 
mfi ; and the Eat I of Clanrickard’s Cafe (^) relied upon, as a cafe 
in point. 

(o) Co. Ent. 14. //•>’. 6. fo. 3. 19. Wn. 6. pi. 13. 

(*) z S;>uiid. 43. 328. 7. F.d:v. 3 fo. 10. u 

(r) F*tE. Abr. “ 1’l.ilnt’’ j>l. 17. 234. c. .ind Robinfon’. Eiittiuii, zSi. 

{d) ‘TIic tbllowfng authorltif, were («.) Hob. 273. 
quoud: The Year-Buolu 9. HtH. 6.43. a. 

•f227] 

Cafe- 719 . * The African Company a^ahfl Mafon. 

fciicbtonbcnd, T^jKBT UPON BOND: Upon oyer of the bond the condition of 
pc pLunt.fj^an it appeared to be, that Mafon ihould be fa£lor for the Com- 
pnly afliJtr a pany fliou]d> behave himfclf faithfully in that and 

affairs he (hould be employed in by the Company; and fliould, 
CO . iffl. required, pay to the ufc of the Company all the fums of 

P C. Glib, 
f. Stra. 22 
B.Barr. 7; 

The defendant pleaded pcrformfince of the condition generally. 

'I’hc plaintiff in his replication affigned for breach, that the de¬ 
fendant, after the making ut the faid bond, and before tiiu bringing 
of the .nction, did at Lundsn receive of Jacob Reynolds and divers 
others, f or the ufe of the Company, fcveral films of money to tlie 
value of three hundred and Icveiity-fix pounds, and that he was 
requelled to pay this money, and had not paid it. 

Tlie defendant demurred. < 

It was objected to the replication: 


money in his hands and in his poffeffion, received by him for the 
'■ Company. 


F«tRsT, 



feafter'tcrm, 13. Queen Anne, In&R, 


Mamv. 


FiRSTy That to (ay the defendant received feveral fums of TniArateait 
Jacob Reynolds and others to the value of three hundred and feventy- Com* auv 
iiix poundsi vras uncertain and double. Indeed in covenant, bc- 
cauie the party is to recover damages in proportion to the damages 
alHgned by the breach, and* to prevent prolixity, fuch a way of 
» pleading is permitted; but not in a bond, becaufe if the plaintiff 
had afligned but one particular fiim, how fnudl foever, the whole 
pcn|hy of the bond is forfeited {a). 


Secondly, That the replication was not within the condition 
of the^bond; for the receipt was by the condition to be it Briftol^ 
and the receiving was in the replication fet forth to be at Lon¬ 
don., and not faid to be received upon account of the affair of 
BriftoL ^ ^ * 

* Thirdly, Thjit it is not fet forth in the breach, that the f 228 3 
money, when demanded, was in his bands and poffeffion. 


Fourthly, That it is not faid, that he was employed to 
receive the money. 


It was iNsisTED^r the plaintiff, that the breach was wcllaf- 
figned i for in breaches of a complicated nature, fuch a general 
kind of ailignment is ajlowed (^). Anciently no allowance was 
made to avoid prolixity in pleading, and therefore perforrnatue ge¬ 
nerally was not allowed , but this was altered in ^ueen Klizobctb's 
time, where pleading as gencral as this was allowed (c). 'i'hc 
breach afligned is finglc; for the not paying when required Is the 
breach, the receiving, &c. but matter of inducement. 

The plaintiff perceiving the opinion of the Court to be ffronj;lv 
againff him, efpecially upon the iirft and third objr(!:^ions, obtained 
leave to dijeontinue, upon the payment of coffs (d). 


fa) Brigftock v. Stanni<»n,8. (t) Crc. Eliz. 253. 749. c ;6. 

in the common pleas. (J) See Stiles v. Cougli, i. Stra. 227. 

(i) 1. Ia:v. 94. Lut. Ent. jSoT Cornwallis v. Saverey, %m B urt. 77*. 
Chambeis 1. TricAland, Mish. Term, Jones Williamt, ®ougl Bach e 
4. Jim. V, Preaer, Dougl. ^ 


Mullon againfi Yatcman. Cafe 120, 

T his was an ACTION of trespass—T he defendant pleaded, Totrefpafs, ji^. 

that 5 /r Thomas Freke was feifed of a place called Ten Acres, ^ 1 *^' 

and demifed the fame to the defendant for ninety-nine years; and 

that Sir Thomas Freke, and all thole whofe cflate he had, did time of the plaw 

out of mind ufe fuch a way, &C. where and de. 

. .A. . -A ** t® tfc* 

The plaintiff replied “ de mjuna fua propria absque hoc dcfcndant,witfc- 

« quod prtediilus Tkomas Freke, audaU tlioic whofe effate he out lUting oP 

•* bad, did time out of mind, &c.’* •* what ht 

• was feified, ia' 

good, after iflue on a repUsatioa dt &fi. ar.d verd'ft fo: ths defendant—S. C. puli. 300. 

S. C, Cdb 305. 

. * 



Eafter Term, 13. Oueeh Arine, In 8; II4 


mgmifi 

VAtXMAV. 


•[229] 


Upon this iffue joined, and jury find that Sir Thomas FreJte^ 
* and all thofe whofe eftate he had, did time out of mind, &c. 

It was moved in arre/l 0/judgment, that the junification was 
naught, becaufc it was ^eijitus generally, and the eltate not fet 
forth of which he was feifed, whether life, tail, or fee} and that 
therefore, fince every man’s plea is to be taken in that fenfe that 
is moll prejudicial to the pleader (becaufe in law a man is always 
prefumed to make the bell of his own cafe), by feijitus here iriuft 
be inteudc,d a feifin fur life, which will not iupporc prefeription. 


Aiob. 134. 24s. 'ii'jjjs objefiion was alfo turned another way, viz. that thii plea 
was naught for the uncertainty; it might be a feifin for life, tail, 
or in fee. * ^ 

fc 


It was Orced in fttpport of the plea, that the jury could not 
pofiibly have found the vcrdiiSl they gave, unloi: it had been a feifin 
in fee; and fevcral cafes were quoted {a) to Iheiy, that a verdict 
cures all defers w’here it was polfible for the verdidl to have been 
given, unlefs that had appeared which was wanting in the pleading. 


Parker, Chief JujUcet It mull have been given in evidence 
that he was feifed in fee; for he who has an efiate only for life, has 
nobody’s efiate but his own} and then it was impoifible for the 
jury to find, as they have done, viz. That Sir Thotnas Freke, 
** and all thofe whofe efiate he had, did, &c. 


Eyre, yujiice. “ Seifed de feodof is always the form of plead¬ 
ing ; and therefore neccifiiry. Whether the verdidl has cured.it 
1 cannot fay. 



* Powys junior. Prefeription for the way is the only matter in 
ifiue i the feifin is only inducement, and palled over at nif prius, 

Parker, Chief JuJirce. 1 'heonly quefiion is, Whether the 
ifiue be a material ili'ue ? for if it heathen by the exprefs Words of 
the adl, alj delcdls in pleading arc cured by the Verdidi. 


(«) Hutton, 254. T. Jones, T3*. 
Raym. 487. i. l.cv. 308. 

(0) Ihis ca(c was argued again in 
SaAtr Term, tbc 1. Cts. 1. pnft, 300. 
Rut it dees not appear in any of the rt- 


port* of this cafe what judgment was 
given. .S. C. Cilb. Rvp. 307. Seet'ary 
V. Holt,?. S'ja. 123?. Helwibr. Lanib^ 
Si!k. 453. 


tASTER 



EASTER TERM, 

» 

The Thirteenth of Queen Anne, 

I N 

The Houfe of Lords. 



Roper agatnjl Radcliffc. 

J OHN ROPER being fclfed in fee of lands in Cornwall^ 
and Monmouth^ did byleafc and releale convey the 
premifos to Wtilmm ConfldbU^ Richard Snow, and Daniel 
Hickman^ and tlicir heirs, in truft to fell the fame, and out of the 
purchafe money, and rents, until falc, to pay a debt of four thoufand 
pounds, due to Elizabeth and Hejiher U'aldm^ by mortgage of 
the premilcs, v/ith intereft; then in truft for the payment of debts 
mentioned in a fciiedulc, to the deed annexed ; and the overplus of 
the money fo to be raifed, to be paid as the faid John Roper by any 
writing attefted, or by his will, ihould appoint; and for want of 
fitch appointment, in truft for the benefit of the faid John Roper 
and his heirs. This deed bore date the eighteenth of junuayy 
1708. On the fifth of March 1708, the faid John Rip r made 
his will, reciting the faid leafe and releafc, and the power i.l'crvcd 
to him, in thcfurplus of the faid real eftate, and bcqucarhd^ jf^jjcral 
pecuniary legacies in the will mentionetf to his relations, and the 
refidue of * all his real and pcrfonal eftate he gave to the refpon- 
dents William Conjlalle and Thomas Radcliffe^ to Robert hlcxuit 
and Day i:l Hickman^ and to their heirs and alligns for ever. On 
the firft day o( Jpti 1 1709, the faid Rsper aildcd a codicil to his 
will, and thereby gave the fevcral further legacies therein men¬ 
tioned, and all the remainder, whether in lands or perfonrd eftate. 
he gave to his executors, the refpondents RuJc,iJJ: and Coi/hLUy 
and fooa after died. 


Cafe I2f. 

If a Reman Ca¬ 
tholic ctaivey hit 
«fiate m tiuilto 
be fcM for the 
rajmu’t of t 
mortgage, and 
dlfclurge of hl« 
debts,and tiie re- 
fidue to be pxd 
as he Hiould by 
h:$ wiJJ d red! j 
a devife of the 
vci:dueto<i/w^ 
is void by the 
ftaturc ii.&xa. 
ftV/. 3. c. . 

S. C. ante, 89. 

S C. 9. Mod. 
107. tSi. 

S. C. 2, Eq. Abf. 
508. 59a. 610. 
77 *. 

S. C. I. Bro. P. 
C. 450. 

S. C. I, Stra- 
267. 

♦ [ 231 ] 


The respondents Thomas Rnddijfe .and irUliam Covjlahk 
brought their bill in chancery againft the jpoellant, and allbagainft 
the faid Hickman^ Hewity Snow and others, to have the truft- 
q,ftate fold, and for an account of profits, c:; J alter the debts ab J 
legacies paid, to have the fiirplus money aiiiliig by file, equally 
tilivided between the refpondents, according to me coJ;cil. 

# The 



Jailer Term, 13. Queen Ann^, In D«.P; 

, The appellant put in his anfwer, infiftinff that he was beip' 
at law to the teftator, and intitled to all fuch re» eftate as v^as un- 
BCLirra. of . ^(] iji^t die refpondents Raidifft and Con- 

fiahle are, ana at die time of the teftator's deceale vtetn tapifts^ and 
as fuch, the appellant was advifed, that by virtue of ait a^ in 
11. & 12. Will. 3. made for the preventing the growth of po¬ 
pery (a), the refpondents were rendered ** incapable pf purchaftng' 
** in their own names, or the names of any other peribns, to ^eir 
ufe, or in truft for them, any manors, lands, profits outoflimds, 

" tenements, rents, terms or hereditaments, and that all and fln- 
gular eftates, terms, and any other interefts or profits whatfoever 
** out of lands, to be made, fufFered, or done, to or for the ufe^or 
** behoof of any fuch perfon or perfons, or upon any truft or con- 
** fidence, mediately or immediately, lo or for the bc.fSlTt or relief 
“ of any fuch perfon or perfons, (hall be utterly void, &c.” and 
that all interefts or profits made out of land^'V) the ufe of the re¬ 
fpondents were void. 

• r 232 3 * appellant being heir at law, and a proteftant, claimed 

the benefit of the faid eftate, and infifted that he was intitled to the 
faid ^obn Roper*s real eftate not fufficiently devifed or conveyed 
by him, fubjeil to fuch incumbrances as he bona fide had charged 
thereon, and by law was capable of doing, and demanded the judg¬ 
ment of the Court, Whether he fhould be decreed to join in the 
fale. 

Robert Hnvit and Davie! Ilukman infifted by their anfwer, 
that the real eftate devifed by the faid will ought to be confidered, 
as to the remaining part ot the teftator^s lands, after a fuflicient 
part fold for the payment of debts and legacies, as land, and not as 
pcrfonal eftate; and that lb much only ought to be fold as tibuld 
be fufficient to pay the debts *, and in cafe the refpondents were 
incapable of taking, then the laid Heivit and Hickman^ the pro¬ 
teftant executors, claimed the eftate, as being the only devifees ca¬ 
pable to take the fume; and infifted, that the codicil, with re¬ 
ference to the^devife of the remainder of the teftator’s lands, did 
not controul the devife thereof, mentioned in the will; for that, if 
the refpondents were incapable to take the lands as purchafers by 
the devife, they were to be eftcemed as perfons not in ejje ; and 
that the c^icil in fuch cafe, as to the devife of the faid lands, was 
void in law. 

Harcourt, Lord Chancellor^ at the prefling inftance of the 
appellant's Countel, called in to his afliftance Parker, Chief Juf- 
tice of the court of king’s bench { Chief JuJlice Trevor of the 
court of common picas; Vow ell^ Judge of the court of king's 
bench ; and Sir John Trevor, Rlafter of the Rolls. 

And a cafe was made by confent, confifting of three queries: 

(«} Rut At iV.« fiMutc iS, C':«. 3. c. 6o. 

First, 





5i 'Ifi* 



RAfteti' 


[ 133. ]S 


j Wilier apapift cait «onve^hi$ land ):|«,4Ai|d to trufteea,. 
for. the pa^m^tof debts and Icgacie^/^thie l^plus of the 
itior^'tQ’go to papt;fts ? ^ " ’ 

SifcoNDLY) Whether hc^ntiy do tli 5 s by Wil l ' . 

i • Thirdly, Whether a papid is difabled by thiis adl of par¬ 
liament from taking land by dev^ ? 

ti^on argument before the Lord Chancellor and thefe Ju^es, . < 

IT WAS resolved by the confent of all butPARKS^a, Chief 
Jti/lic^ that the devife of the furplus-nioncy “ after debts and le¬ 
gacies paid” to the refpondents Conftahle and Raddiffe^ was a good 
devife, iiotvvithftanding the faid fiatute for difabling papifls trom 
purchafing rfiwids ; the furpWsononcy being a pcflbnal intereft in 
' them, and therefore n^inade void, either by the words or by the 

intention of that 7 dX.^ 

^ • 

As to Hetuit and Hickman (who bad brought their crofs-bill) 
they were difniiiTed without cofts; the Court being ofopinioii, 

. that fhe codicil, whereby the teftator gives his remainder, whether 
in lands or perfonal eftate, to the rci'pondents Radciifft and Con- 
JhtbUf was a revocation of the devife in his will, of me refidue of 
his perfonal and real eft^tc, to ConfubU^ RadcUfr^ Hewit^ and 
.Hickman ; even fuppohng tlie perfons named in the codicil wer,^ 
difabled by the act. 

From this decree an appeal was brought in the house of 

WRDS. 

It was argued for the appellant by Sir Joseph Jekvll and 
Mr. Lechmere, and forthe refpondents by Sxk Robert Ray¬ 
mond, Sdicitf.r Gcneraly and Serjeant P.raTT. 

JV. B. I'he latter part of the decree, as lo the revocation, w'as 
not controverted in the houfe of lords, but approved wf by the 
‘Vounfel of both fidcs, as goml law. * 

The third c>tJES fioN wds fpoken fo firft, e/rigT Whether by 
this aft of parliament, a popdl was not excluded from taking land 
by devife? 

• It was insisted for du appellant that he was} for otherwife A papiil incj-- 
StHe intent of the act would be tjuiic overthrown, which tvas moft 1*'^* of **’*‘"5 
certainly to prevent papifts from making new acquificioas. * And devWf. 
if is ablurd to imagine that the Uw-ntakers ihould roftrain papifts * [ 234 1 
purchafing ettates, when they are to pay a valuable con-^ 

J^^lRttOn; and leave it tree for them to take land by devife, .where 
to pay nothing for it. There is no one word in the law, 

‘mbre determined and fixed fignificacion than “ purchafe i** 
not be controverted, but that the word ** purchafe” 
nd^by.laty oppo&d to dc;fcent} and whoever docs net come fo 
utljiy deicent, is, in the language of the law, laid to take by pur-. 

.I^giflators arc prefumed to fpeak the language of the law. 

.i. ' O They.. 


1^- 
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They certainly who make laws, muft know what the legal impnH! 
of words is; and riierefore adls of parliament are to be underffood 
in a legal fenie, unlefs the fubje^ matter oi the a6t apparency 
hinders it. So in the Statute of Jilertmatn^ ii has been held, that 
the claufc whereby a licence is given to pjrchafe lands, kh 
eludes taking b) devife. 


The OTHER TWO QUESTIONS weie rcfolvcd into one, v/s. 
Whether the mtereft that was given by the will and codicil, was 
inch an intereil; as a paptfi was icftrained by the ai5t ftom taking ? 

} or to Hate the cafe, whether a papiH be incapacitated by tlyi a^ 
to take the overplus is to narrow it too much, '1 he difability is 
to be confidercd as it Hands at the time of the death of the tcHator, 
and not at a future time, vtz, die iaic the land. ^uat the aA 
of parliament defigneJ to prevent papiHs ^om taking equitable 
intereHs, as well .s legal ones, is fo very pUn from the words of 
the adit, that It can admit of nodifpute. And, indeed, unlefs the 
adl of parliament had done this, it had done nothing at all, iince 
the ulb of truHs is become fo general and umverfal, and there Is 
as fure a ^ remedy for a fcreach of truH m chancery, as for any 
legal right in a court ot law. It is objedled, that the end of the 
adt of parliament is pLuily to oblige papiHs to turn their real eHats 
into perfonal; and therefore hue b^ing a prosilionfor the fale of 
the land, by poUtivc words in the deed of truH, the end of the law 
IS fatisfied. the aniiver is, that if the* meaning of the adl is to be 
difcovered from the words of it, it means this and more, viz, 
that Roman Catholicks (ncald have no handle, no influence over, 
or intercH in the* cHate, fo much as for an hour. 1 or all this de¬ 
cree, the cHate m^y be continued on, and the land never fold $ 
and until the land is fold, the piofits of the land bvlong to Radchffk* 
If any advances have ii\facl: b* en made towaids a ialc, this may b« 
wholly owing to the dilfurbancc this fuit has given them. Who 
is there that,will diHurb them in the enjoyment of the land, and 
inforcc ^is part of die deeret that relates to the fale ? Hnce no¬ 
thing can be got by it, out only obliging a papiH to turn a real 
eHate into a perfonal one. There is a cafe now depending in the 
couit of chancery, wherein the convcv'ance is fettled according to 
this precedent, wth this variation only, that the truHees are there 
impowered to l?ll whenever they think convenient. Vant v* 
FleUhet . Foiltive dtrei^Uons to iruHi es to fell, do not oblige them 
to fell; and they are never blamed by a court of equity for not 
felling, as long as ctjiuy que ttu /1 enjoys the profits, and as long at 
his IntereH does not require a fale. Raddiffty according to die 
decree, is in efFe£f to have the profits even before fale; for fince 
diey are to be applied to the payment of debt«, the re/tduum wiU 
confequently be the larger. * ** Ilcreditamenc” is one of the worda 
of^the adt; and this imports any thing that is defcendible from an- 
ceHor to heir. In the Earl of Meath*s Cafty 1691, that went up 
to the houfe of lords, a daughter being to have fach an intereitas 
money aiifuig Horn the fale of land, it was efteemed fuch an heir* 
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vduld give her the iaine privilege that 911’ heir had. If 
fu(» an interpretation be offered to be put upon an adt of parlia* 
menti made pra bono publtcoy as will make the an void, that is 
reafon enou^ to re^df it. If it be objcdtedt that the church was 
by the Statute JDe Religiojh di fabled from taking lands by any 
, manner of conveyance, and thereupon this evafion was found out, 
and fuifered .to take place, vl%. the church brought their adUon for 
fuc^ land as they had a mind to purciiafe, and judgment was fuf- 
fered to go by default, and this was held unanitnouuy to be out of 
the ftatute; and yet this an adt made pro bono publieo^ and the in¬ 
tent bf it as plainly eluded, as here it can poilibly be i the anfwcr 
is, that this rcfulution flood upon a particular maxim of law. Viz; 
'‘Judicium redditur in invitumy and therefore the law will never 
prefume a ??!fUd; but np^^gmeiit in the prefent cafe. If it be 
faid, that by this rttcdm a papift will be incapacitated to pay his 
debts; the anfwcr alff that we are not bound to account for aU ac¬ 
cidents that may poflibly happen. Suppofe the will out of the cafe, 
and that it had flood intircly upon the deed of trull, Mull not the 
trull haVe attended the inheritance ? Would not Air. Roper*s 
widow have had a claim to dower out of it ? or, Would not there. 
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mutatis mutandis^ have been a tenant by courtefy out of fuch an 
eflatc ? If this be fo, then undoubtedly it is a real eflate; for it is 
the courfe of fucceflion, and the law of defeent, that is the * true * [ 237 3 
charaileriflic of, and which conflitutes the proper difference be¬ 


tween real and perfonal eftates. This is fotrue, that an annuity is 
the only perfonal interefl, that can be thought of, which is defeendi- 
ble to the heir. Nor is there anything in the will to turn this into 
a perfonal interefl. On the contrary, we find the teflator himfclf 
in his will (which fbews what he thought of it) calling it real 
eflatc. Nor was this an cxprelfion that tell from him Hy chance ^ 
for though it is indeed true, that in the%odicil he varies his ex- 
preflion, yet he makes ufe of one that does more emphatically im¬ 
port the fame thing, viz. land ; his words arc, and all the re- 
** mainder, whether in lands or in perfonal eflate.'^ • That the 
death of the teflator is the only proper* time to ednfider, whether 
this interefl was a real or pcrfim.il one, appears plainly from hence, 
that this will would not be a difpofition of it, unlel^ attcfled with 
three witnefTes, and duly executed according to the ilatute of 
Frauds and Ferjurics. A devifec {lands in the place of the tefta- 
tor, and cannot take any other cilate than what it was at the time 
the will took place, viz. the death of the teflator. Upon the 
death of the refpondents, fuppofing them capable, the reJiduuM 
would go to their heirs. If land be conveyed to truflees, to be 
fold for the payment of debts, remainder to their heirs, is not this 
remainder the very reverfion and eflate ? I'hc addition of the power 
to fell makes no alteration in the interefl *, it does not imply ane- 
cefiity to fell, but only a power to do it upon occafion. The fdl- 
ipg, or not felling, remains intirely in the power of the truftees, 
and die eejiuy que truji. I'he heir can compel a conve^'ance in' 
chancery uoon payment of the debts; nay, he may determme udiat 
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psurt of the lail4 the truftees (hall fell. **Uiton the whole) 
pl^njy appears to be fuch an interefl; as carries along .with it all:; 
thj^ authority, power; and influence of the land, which the adi 
moft certainly defigned to prevent. If land be appointed to be 
fold for the pajment of debts, the heir«is intitled to the furplus- 
money, though no dire(SHons about it. If .1 mortgagee fell, the 
furplii.s-money is to be anfvvered to the heir at law,.and not to 
the cvecutor. This is an efVate devifed for the behoof and ben9,fit 
of a Rsrutitt Catholick} bccaufe he is to have the furplus, thequan-^ 
(utn is not material. I/and in its own nature, means land between 
protcflants; hutitmuilbe perlunal ellatc only to elude the a< 5 t.<.* At 
the infVant the t: fiator died iJi; right accrued, and therefore the in¬ 
capacity muft then attach, and likeu'iiv: the intereft then vefted iA 
Air. RepeVy and the turning it artt\^ 3 ^»ls. in<o mo/fty will not 
deveft an intereft already veiled in the heir aH.law. To interpret 
*a law fo that the letter fliall remain but the cliibe defeated, is in 
elicit to afiiimt* a legiflativc power. Every P.omon Catholiclc will 
be iniiruited in an cafy way how to elude .and fruftratc this aft of 
parliament. It is but contradtinga debt, or giving a legacy; it 
may be dotic by deed a', well as by will; fur if this furplus be to be 
coiifidercd as perfoual intereft, they arc not difabledfrom cojjvey- 
ing aperlbnal inicrdt, 'I'hey may convey without confideration, 
if they conceal it; n.iy it cannot be difeovered, for a bill would 
not lie in equity for tl'.is purpofe, bccaule the difeovery would in¬ 
duce a forlciture. 


Argument /Ir the refponilents. The word ** purchafe,” in 
the vulgar and comriuui acceptation of it, docs not import devife. 
The word “ purchr-fo” is, in Littleton’s Tenures^ defined to be 
£ 139 1 *he poflellion of land that a man comes to by his own afta 
definition not applicable ^devife. Papifl.s may come to land by. 
defeent notwithflanding tms aft, and therefore why not by devife; 
unlefs the legiflators thought fit to prevent it. 'I'herc are two 
rules to be obfeiveJ in the iiitcrpretaticm of ftatutes. Firft, fuch 
an interprefatiow muft be made as will fupport the intention of the 
aft. Secondly, Such an interpretation muft be made as will make 
the whole couiifient with itfelf. 'i'he general intention of this 
aft was by gentle andcafy metho<ls to bring papifts to conformity, 
and to prevent the increafe of their landed iiitercft; and there¬ 
fore thcfiift claufe cxprei'sly provides, that the incapacity of the 
anceftor fhall not dcfceiid upon his poftcrity; and whehfof!vcr 
the perfon difiblcd conforms,-the difabiiity is gone. If an heir be 
under the age of eighteen at the time of the defeent, he is difabled 
by the aft from taking the clfatc, unlefs within fuch a time Iw 
conform, Sea. whereas a perfon over that age may take by der 
feent or devife, without any reftriftion at all; the rcafon of whidh. 
difference was poffibly this : The legiflators looked upon pcrfoiis 
unde» the age of eighteen to be fo wung that they were capa^ ., 
of any impreffion, and might be eanly made proteftants; whevt^ ' 
from that age and onwards, they would be fb riveted and cqiilll:. 

V. United' 
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in.tiieir prejudices, that their convcrfion hecftcerncd 
a 4 next to an impoflibiUty. Now if the word” “ purchafe” in the 
latter claufe, be extended to take in dovife, the latter claiifc \\ ill 
in many rcfpedls be rcpogj^int and contradiiloiy to the formv.r. 
For whereas by the former claiife, a perfon under the age of c;g!i» 
» teen, on the twenty-ninth of September 1700, may take by devife, 
if within fnt months after he attains that age he takes the oatir:, 
&c»_ the latter claufc ^ thus interpreted makes fuch a perfon ab- 
folutely incapable. By the former claufc, though fuch perfon 
fiiou^ not within fix months, &c. yet whenever he doeS conform, 
the incapacity is removed, and tlie devife flial* take place; wlicrcas 
by the latter thus expounded, he fhall not. T'hc word “ purchafe’* 
therefore o^^not be intem^ed to include devife, without making 
the atSl: contradiflitfel^^i'lie word “ fuch” is tied down to “pur- 
“ chafe,” and penaL^ws are never extended. A thing that is to 
be done muft be Idokcd upon as dont. It is iji the power of the 
trufiees, immediately upon the death of the devifor, to fell the land. 
As to the objection, that it appeared from the decree that the pro¬ 
fits of the land, until file, did in effect go to Raddiffe^ fince the 
application of them to the difeharge of the djbis mult increafethe 
furplus; it may be anfwcrcd, that the furplus would be more in- 
creafed by having the land fold immcdiatelv, the intereft of the 
money anfing fioin the fale much exceeding the profits of the 
land. Though a cf)urt of equity will, at the ilcfirc of the heir, or 
refiduary legatee, decree them the land, yet it v.'ill not do this in 
(pitc of their teeth. Such a furplus is liable to pay debts upon 
fimpic contract, which land is not. 1 f this furplus be perlo;.al ellatc 
in itfelf, the word “ real” in tlic will, cannot alter or change the na.f 
turc of the eftate. I'hcrc is no dllferencc, whether the moneyarifes 
from the fide of land, or any other way,^as long as it '■ money. 
The furplus of the money arilingfrom tlifc fale of the land, is what 
is devifed, and what the refpondents have by their bill ■.'.■•■nanded 
as foon as they could. * 'I he clecliun that a court't)f equity gives 
the heir, or refiduary legatee, to have either the m 8 ncy 4 )r land, is 
a confcqucncc of his being iiititlcd to the furplus-money; and 
therefore to what purpofc can it ferve for the land to be fold, if he 
will take upoti him the difeharge of debts and legacies, and defirc 
to h.ivc the land ? Nqw therefore, fince a court of equity gives this 
ekdiion in favour of the heir or refiduary legatee, it is ftrange to 
fuppofe, that in the prefent cafe a court cd equity fliould take this 
election away, and refufe to dcct ee lum the money, whcft by his 
bill he defircs it j only becaufe, by ait of paili.ament, he is inca- 
paettated to take the land. 


As to the objection, that at the time of the conveyance it is 
real eftate ; it may be anfwcred, that the rcafon why the land, if 
not fold before the death of the anccitor,, (hall defeend to the heir 
> a^lavir, or pafs to the refiduary legatee, is, becaufc it is at his 
eledion to choofe either land or money •, but here the heir, or rc- 
fiduary .legatee, had no fuch eleClion,^ which alters the cafe. The 
1 O 3 Chaneerjt 
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Mm Chancery could not have decreed a papift the land though he ha 4 
de 5 red itj (hotUd it have done fo, the decree w<»Ud have been 

As to the olncAiony that the land may not be fold, the anAver 
is, tiiat the truftccs by not fcllinix virlll be guilty of a breach of 
truft i and as a breach of truil is nev^i to he pi t^iumed, that cannot 
authorize a difFercnt interprcution. By ptoHis out of lands,’* 
mud be undcrilood continuing Piohts, and not money arifing f>oin 
fale. 

r 

It was KZV\.\hv firth fapp //ff^>/,t‘ntth'Tefpondcntsprefcrring 
theirbill in equity very fpecdily, and (.iaiining this as perfonal cftatc, 
[[ 241 3 puipoL ; tor they wcic not obliEred to have 

done it at all. As to the definition b 1 'tl word ** purchafe,” it 
will extend to devife, for to that the agrecd»ctu of the devifee is 
necellary, which is an a^I. rCo. Lit. lo. a. fpdiking of the fcveral 
conveyances of purchafos, ufts the wot d in our fenfe. As to 
what was faid, that to include “ devife’^ under the word “ purchafe” 
in the latter claufc, would make one part of the of parliament 
contradidt the othei, it may be anfwered, No; for a general fub- 
fcquent claufe may be retrained by a picccdcnt one. The rule 
that penal laws arc not to be interpreted by equity, holds in cafes 
of laws that arc penal upon particular pet fijus, but not where laws 
Ante, >17. are made for the public good, and the peace and ialety of tlie realm i 
which is the cafe here. 

As for the objedlion framed from the Statute De Religiojis^ the 
true anfwcr is, that the power of the church was fo very great in 
thofe days, as might probably have an influence upon the proceed¬ 
ings of VVestminsi er-hall ; but it is to be hoped now, that 
there will be no partiality in favour of paplfls, and in prejudice of 
a proteft-ant heir. Property will be very prccatious, if a court of 
chancery can ut plcafure call a real ellate a perfonal one, or a per^ 
fonal a teal one. 

Th.' JuDcrs beingfummoned to attend and give their opinions, 
were divided, fix agamft five; fix for revcrfiiig, and five for af¬ 
firming the decree. Had Loan rar-vou been there, and fiuCk 
to his former opinion, thciu had been fix agamft fix. 

'J'hf decree was reverfe«l by a great majority of the Peers (a), 

(#) See the cafe of Coiaith «. SiiiugUn, Peer-Wms. 361* 
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D ebt upon bond was brought againft the defendant and 
his witv': They pleaded m bar,jthat the bond was entered 
into by the wile Jum Jola ; that a conmiiffion of bank¬ 
ruptcy iflued out againft the hufband, who in all pipints conformed 
himfelf to the ftatute 4.. Ann. c. 17. f^y. and fo botlv defendants 
fay, quod vi^oi e ut the ilatutc 4. Ann. c. 17* f. 7. aitd other ftatutes, 
he became a banki upt, per quod the debt wab difeharged ; et hoc 
paratifunt L’cnf.^are. 


A bond given by 
the wifedbe jSA, * 

ib difchaiiged 
the bankru|itog|r'^ 
ofber holhaadia * 
butifthebadilto | 
ruptcybepic«|M ^ 
cd ID an affioQ:, 
them <Ni * 
fuch bond, dm*' 


To this pW the plaintiff demurs fpecially: becaufe a bondentered *^^"*“* ^*** 
into by the wife dim Join putty is not difeharged by the bankruptcy 
of the hufband \ and becaufe they ought to nave concluded ^eir wit^* 
plea to the country. ««*, oritv^b* < 

* Parker, Chief JuJlicey delivered die rcfolution of the Court, Amurrer. 
that fuch a debt was a debt within the flatutc 4. Ann, c. 17. f. 7. b. c. ante, iC«k 
and confequendy that it was difeharged by the bankruptcy of the $. c. t. PM. 
hufband. The words of tl\c iUtute arc, fhall be difeharged from Wm*. 

** all debts by him, her, or thcmduc and owing at the time tl^t he, C. Citti. 

4 * (he, or they did become bankrupt.** The quellion therefore will » r <>.aa 1 ^ 
,be, Whether this be a debt due and owing .it the time of the bank* 1 * “ * 

O 4 ruptcyi 
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ruptcy ? It has been argued by the bar, and very resfonably» 
if debts due to the bankrupt's wife arc afHgnablc by the comini|f«v 
fibners, then it is rcafonable that debt'4 owing by the bankrupt’s 
wife ihould be difchaf^cd by the bankruptcy. Nov/ in order to 
know whether a debt due to the witeofotbc bankrupt be ailignablc, 
the intention of the flatute 13. E//z. c. 7. atid l. Jac. c. 15. ^ 
murt be conhdered. By the \‘Jac. i c. 15, which :s,e.KpIanatory 
of that of 13. Eiiz. c. 7. it is provided, “ that the coinmiffioncrs 
fliall have power to grant and afii.'nj or otlierwife to ordcf'or 
“ difpofc all debts due or to be due, to and lor the beiiefit of the 
“ bankrupt, by what pcvlon or perfuivs foever, or in what intnncr 
“ and form foever, to the ufe (<f the creditors, t<c, and that the 
“ faid affignment or dilpofition, Sic. IhaJl lb vclt the property, &c. 

“ in the aliignces as fully. See. as if tlK ^d bill, bond^occ. where- 
upon the faid debts fliall arifeand grow, hiKSviceii madeto, or with, 

“ or for the aflignees.” N.ow the intention of abl of p;n liamenc 

is plainly this, that the bankrupt being not thought a proper perfon 
to be intrufted with the management of his own eftate, for fear he 
(hould defraud his creditors, the adl putsilie coinmiftioAecs in the 
place and flcad of the bankrupt, and confequently whatever eftate 
the hufband can turn into immr.y, in order to pay * his debts, the 
fame is alfi^nable by the conur.iiiioncis. 1 he bed way of inter¬ 
preting ftatutes, is by die rules of common law in like cafes. 
'Fhus the ftatute De Donis^ which fays, “ that a fine levied of en- 
“ tailed lands (hall be ipfo jure ntillusj^ has been interpreted (o) 
not to make a nuUity.t but a dijtontinuance ; bccaufe at the com¬ 
mon law, if a bifhop leifed in right of his church, ora hulband of 
his wife, had aliened by fine, &c. it was but a difcontinuance. If . 
a bond be entered into to t'.vo, and one grants the bond to the 
king, the king nniy fee alone (/>). It is the coiiftant pra£fice in 
outlawry to icize all the debts «iue to the wife, and yet the words of 
the writ bona ct caialin^terrat rt teiumcnta of the perfon out- 
“ lawed,” arc rather weaker tlian the words of she ftatute. The. 
cafe of Brcadmdn v. Coaler (c) is a ftrong cafej for it proves that 
the hufeani inrc' affigii a »lebt due to his wife, by the common 
law; and that he was not reftrained by the ftatute 7. Jac> i. c. 15. 

“ btcanfe,” fays the book, “ it was the hufband’s own debt,” 
which brings it within the very words of the fourth of the Queen. 
It is certainly a very equitable interpretation, that whatever may 
be applied by the bar.krupt to the payment of debts, may be affign- 
ablu by the commifeonets. 'i'hc conti'ary opinion, that it is net 
aflignablc, proniotes no good end in the woild. To the pbjedfion, 
that the ftatute docs not extend to debts due to the bankrupt as 
adminiftrator or executor, it may be anfwercd, that it is nothing to 
the purpofe, for l)e has no intcrelt-in thofe debts to his own ufe, 
and when he recovers tin m they are aftets, See, * But it is ob¬ 
jected, that this ftatute extends nut to debts due to him and ano« .. 


(a) 3, Co. S5. {.) Jlob. *53- 

(1) Ytar-iJook SI. >/?». 7 jr. 


tjicr 



■' 13. Queen Anne, In B. R. 

thefan<f for this purpofe i. Levinz, 17. is quoted. To this I 
anfwsr, that there is no judgment in that cafe, and that I douht 
tvhether it be certain, that the whole debt is not vcfteJ in the ^*‘*’*^^ 
crown, upon the outlawry of one, wh-.-rc there are two obligees. 

'J'hat a debt due from the bankrupt and another is within the 
^appears from the ftatute 10. Ann. c. 5. a declaratory law : but this 
is his debt, as he is one with his wife. Anothcrobjedion has been 
taken, that this debt foall furvive to the wife if the hufband die 
before he recover it, and this conftrudion will deprive her of this 
contingency; but the anfwer is, that the huiband might fcy his re- 
Icafo nave dilcharged this debt; now this is a difeharge of the Ic- 
giflaturc, applied in cafe of his debts. The aflignec has the lame 
remedy to recover it, that the bankrupt himfclf had. If a note be 
payable to dye/ns foh.^ ji-^ruer, and fhe afrerw'ards marries, her 
hulband is the proper perfon to indorfe this note. Now, that^is 
debt due from the vifo is difeharged l^y the bankruptcy, feems to 
me to be clearer than that a debt to the wife Ihould be affignablc, 
iic. for this conftrudion makes for the benefit and intereft of the 
bankrupt, the creditor?, and the wife. As to the bankrupt, nothing 
can be harder than tfiat he fliould be ttripped of every thing, forced 
upon oath, and at the peril of felony, to make a full difeovery, and 
yet after ail, not to be difeharged. It is the intention of the capias^ 
only, that the love of liberty fhould oblige to a full difeovery. ' 

* The difeharge of the bankrupt ftands upon this rcafon, that he * f 24.7 
is ftripped of every thing that fliould enable him to pay. I'liis rea- 
fon holds equally to all the debts for which he may be fued. This 
expofition is better likewife for the creditors ; for if this debt be dis¬ 
charged, then is a creditor of the wife a creditor v/ithin the flatute, 
end,to come iii for an equal proportion; which is far more eligible 
than an a< 5 fion, which is good for nothing unlefs the wife furvive, and 
pdrhaps not then neither. As to the wife* that this cxpuiition is 
beneficial to her, is fo plain, that it has been urged as an ohje(ftion 
that it will be too beneficial. Whether this be a tenporary dil- 
charge during the coverture, or a pcrf^ual one, is nat now a 
queflion ; but I am inclined to think it a perpetuaf one: nor is 
this unreafonablc, for the law looks upon the debt as paid, fince 
the creditor is let into the common fund. As to the obje^ion, 
that this may be a fortune to a w'oman; it is very reafonable, that 
fhe Ihould fliare in the advantages as well as difadvantages of the 
bankruptcy. IF a fuppofition be made, that a woman may, pre¬ 
cedent to her marriage, put her eftate into the hands of trufiees, 
for her feparatc maintcn;mce, and fo her debts will be difeharged 
' by the bankruptcy, and her eftate out of the reach of the creditors; 
the anfwer is, No} for lam of opinion that fuch a fcttlemcnt or 
conveyance, quoad the creditors, fhall be deemed void and frau¬ 
dulent. As to the ubjedtion, that this difeharge is a perfonal pri¬ 
vilege, and therefore not communicable to the wife, the anfwer 
tbal^ier difeharge is neceflarily confequcntial upon his 


(«) SeeBofvilv. Brmuicr, 1. P.-er, Wms. ^Co. 
C. C« 44'» ^ 


$addU»5tMi«. KopOnan, i. Bea. 

Ths 
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The Court was unanimouny of opinion, on the fecond point, 
. that the pica of the defendants in bar was naught * for not con* 

' V****-*^**** eluding to i&6 country i and therefore, this being fpeciaUy affigned 
for caufe of demurrer, 

JVDOMRK'i' was given for the plaintilF. 


. Cafe 123. The Qiicen a^ahifi Simpfon. 

an infoima- 'T'lHS jvas a convielion of dcer-^ifaling^ before juflices of the 
^ute ^ peace, upon die ftatute 3. & 4. fftil, Mary^ c. lOJ^Ca), 

^cient to lay tiie The exceptions taken were: 

^tRST, 1'bat no certain time wasjaid for the coi^iflion of the 
Jkb a ti-nc «t.d ofFence, but only that between fuch arl ^e and fuch a time the 
m timt. defendant did ileal uiium cervum, 

^ [[ 249 3 * anfwcr it was faiJ, 'that it had been faken in the cafe of 

^he King v. Chandler (A), and there ovcr>ruled j and that it was 
' the conftant cuurfe of information^, in the court of exchequer, to 

fet forth the time in the manner it is here done. 


An !nii^rmat!on 
muft ihew that 
party wa« 


A faitisjon' ro 
appear at B. n 
iafficicnt. 


Secondly, That the convidiion was behind his back, and with~ 
out hearing him. Indeed he was fummoned, but the acl gives no 
manner of authority to proceed by way of fummuns. 

To this exception it was anfwercd, that no way of proceeding 
whatfoever was directed by the act} that therefore the adl being ftlent 
in this point, it mull be lift to the diferetion of the juflices; and 
tl}atthe way of proceeding by (ummons, was away very confonant 
fo rcafun and juitice, inalniuch as it gives the defendant time and 
opportunitv to make his defence \ that the want of fummons has' 
been objedicd even in cafes upon ads of parliament, that did not 
dired the proceedings to be by way of fummons; as in the cafe of 
The ^leen v. Peach {c). I his was inforced by precedents, where, 
upon tiiis verf ad of parliament, the proceedings had been by 
fummons k . 

Thirdly, The fummons is infufficient, fuppofmg the juftices 
rould proceed in that way; for he is fummoned to appear at 
Belton^ which mull be underiiood to be a vitl \ and then how 
fhould the ddendant know the houlc where the juflices will be ^ 

To this exception taken againfl the fummons itfclf, viz^ the un¬ 
certainty of the time and place, when and where the defendant was 
fummoned to appear, it was anfwcred, that this objection fup* 
pofes very great abfurdities } as tirll, that the defendant cannot 
the juilice out fecondly, that the juflicu fhould come at an un- 
reafonable hour, &c. 


(4) See 16 Cf 9 . 3. c. 30. and 1. yoI. 
Hayrit. P. V "t*! edit, p.s'e 371 ro jPa 
(*;Ld. Raym ^Sr. Salk. 378 . .‘e. 
Ufa JO. hM, 3i|S. and B^^iiawen 011 
Cobvj^tion'i, 23> t4. 


(r) See Rex v. Venables, Ld, Ray. 

'*'• Dyer* 

i8j. Bofcawen oa Conv. 53 to 57.|. 


foVRTHtV, 
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Fourthly, It is to appear fuch a day, but not what time of ThtfcaijMM 
the day. Perhaps the juliicts came at five o’clock in the morn- 
ing, and the defendant not being there then, was conviitcd, though ‘ 

he came aftci wards. 

• 

To this exception it was anlu'ered, that the return, which 
•rauft: be taken for Hue, is an anfvicr to the objcffion. For the 
return is, that the defendant hut dibtte jummomtus ad hoc iemput 
et heum^ did not appear; io tiiat at whatever time or place 
he was convidted, it mult be now taken lor tiue, tiac he was 
iumnyined to appear at that time and place. * 

Fii THi V, l-fiough in the information the may be faid evident 

to be committed betwtt n fuch atime and lach atinv,) t the proof ** * 

ought to be cert 1111. ^ iw the oath is no moiC, thm thrt the de * 

fenJant did, within fueh a time and luch a tmic, flcal unmn cer^ 
vum ; fo that the tviie is kit aa uncctj.am in the cv .dence ..s in the 
information; and then ;i0» cotyfat that thacvmence nlatcs to 
the fame deer; it ihuuld ha»c bwenrti vum tn */jt iMttineptadt£l, 
mentionnU 


As to thii objeiSfiop, want of certainty in the proof, it was 
anfwcrcd, tlut it wis next to impolfible for the witnels to be able 
to fwcar to the \ciy ' di}, and it is not to be intended that there 
were inoic detr ftokn tlnn one. 




Parker, Chief Jujlue It is more agreeable to the courfe of 
the common 1 ivv th it he fhnuld be lummoned. There is nothing 
in the objciffion to tin. e\ ideneu. 1 nne mufi be takcii to look 
into the precedents. 

Eyre, yufln e. As to the obj cation,»hat the time fhou Id have been 
fbt forth w ich >1 ore ccrtaint}, than tnat betw'tcn fuch a tm and fuch 
‘‘ a timcj&e.” th i*- has bi cn luff eieutly I ttled in CfjandUr^s Cafe (a) 
to be well enough. It is true, that the ad hoi titnpus et hu heum 
cannot be conhned to a patticular bout m place ;*but then it is 
not to be (uppoffd but that a magilfrate J^ll adiiiimfllCr jullice with SaUc 37^* 
integrity; uid it is the duty of the pirty lummoned to attend his 
time and place. In informations and indidlmcnts, no judgment 
can be given, uiilels the defendant appears. T he defendant may 
indeed have judgment of outlawry palled againft him; but that is 
for his contempt in nor appearing. And if the Judges of fuperior 
courts cannot proceed to judgment, unlefs the defendant appears 3 
a /oriien juflices of peace cannot. Some adls of parliament in- 
give juihees of peace a power of proceeding upon default: 
but exeeptu probat tegulam in rebui non exceptis. It feems to me 
therefore, that he (hould have been apprehended by warrant. 

Powys junior. The dcfign of the a£I of parliament is to give 
e fumtnary way of proceeding. 1 he defendant has been lum'< 

(1) Id P^^ rSl 

filoned. 



Trinity Term, 15* Anne, 

>. * s' ■ “* 

mqncd, whicKTiirdy is fufficient; (or it would be abfurd that 
Smt^K advauL'^e of his own contempt. 


Jiljournalui 


{a). 


Cafe IS4. 

^Sf to an ^U'u’xjjt 


' {a] Tli;^ cifi- vra« .1 f'Cf'nJ 

t;nie i:! t.!i^!i.’.r’i)ns 'I tini 3. Gee. 1. 
l>ott. 341. i ar.U :n the itiary 'L'cun lol- 


Ifi'vlny I’.irrrp., CH'fyvfi.tt rfcliv^rerf 
Couit^ tlut tlicC 
S, C. port. 378. 


t'lii. n-fulutiun of the Couit^ tlut the con 
\ictien was good 


*■’ Cole ii^iUnJl Hawkins. 


„ w -i... ..y,. A SSUMPSn'.—plaintifTdeclares upon a promift* the fix- 
i(! 1706 teetith ot yjjrifiry i'?o6. The defendant pleads in bar tha 

’ftiaute ot ftatute of Li:'ni{;.tions. 'I he plainliftj-oplies, th it thj^hill was ex- 
Uud?J^*j rsT bibited the twenty thiivl of '/nriNiny 11 and tistt ceti/J'u aflionis 
■^iatloiwiatlng accredit biJ'rj Jcx o>r:is. '1 o this the deiendant demurs. 

a bill cxhib.ud IjRANTHWAyt for^'toe defendant innded, that this rcpli- 


on237.i«.i7i3, 
and chat the 


cation was a de-'ui ture frt>ni iiis declaration 


for though in tran- 


fcanfe of aaion fitory actions time anil place arc not material, and the jtiry may, 
jKofe within fix nof.t ithltiindiiijr the proniil'e was at a different time or place, find 
^ars, IS fj,,. pbiintlfr^ yet the plaintilVl'hall not be at liberty himfclf to 

falfify Ins own record (a). 

StC.poA. 348. Mr. Sai.kf.i.d for tie/dalntij^ arguctly that a di’parfMr£ yras 
■ S. C Gilb. 279. always a poing offfroin fonitthing mateii.'d, that had been alledgcd 
.'KC. ubtra. 21. i,(.foie j and not from iiiin:is immaterial. Now in tranfitory ac- 
f!su'Z^8»C tions, time and place are not material; upon ifl’ue they are ccr- 
talnly inimaM ia!. liy the common law, time was fo far material, 
that the time in the declaration nmfl not be fubfequent to the 
bringing of the action. lii Vallar-.is Cafe (b)\t is agreed, that if 
trefpafs be brought againft tw'o defendants, and one of them die 
ante Impctrationcm brevity the i iftioii abates, but it is othcruMfe if 
pdcadcd thit one of them dh-d ..fterwards, '^1 be cafe of Lee v. 
Jii-yncs {{.), h*.faid, wv.s mif-rep<-.*ted ; for he bud in his hand a 
♦ T 2^2, 3 manufcripi lYiport of tfi./ cafe, ofLord Chief Juflice ('Ceylino, 
wheiein it appeared, that the opinion of the Court in th.nt cafe 
wjs, ih It tile flatutc of Limitations dots not take awjy the liberty 
of !..yi:;g the aifion r.t any time; and therefore, if the defendant 
m.ike tiic time materia] by pleading the (Vatute, the plaintiff may 
fallow him by varying from the time fet forth in the declaration, 
p.oviiicd it be not a time lubfVquent to the declaration. And this 
cafe is cited to this v<t) ptnpofe in i. KebUy 799. In the cafe^of 
^UVdey v'. Piil.v.er ( .1 difference is taken between debt on bond, 
and trefpafs ; iti aflion of debt upon bond, the plaintiff fhall, not ia 
bis replication vary from the d.ate of his bond in hjs declaration \ 
but in trcfpaf'', the plaintiff may vary from the day if the defen> 
dtiiit ncccliitates him. 


(.j* Vfar-Eork r. r « 7. pi. 2S 
Beok cf Aiuzti, 2,. pi. r,f., (..‘ro C,.i 

izf. C-io. .P‘t. '.f'A. 3 1.1V. (8 

'Ivkr*^, ty,ili, Rjjiii kC. 


('') Pl'iwd r/}. 

) R.!-;. S(>. I. 110. 


iVl.-Iii.tliiMN Tirni, 7 , Wdt. 3 . in 
I salk, I'T., * 

PaUker, 
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Parker, Chief ^ujlice. Time is material, if fubfequentto 
the declaratiot); time is material, if the defendant anfwcr to the 
time j time is material upon the llatute of Limitations. As the 
matter Hands upon the pleading, the plaintiff ip his replication 
flicws, that his bill was exhiWted liven years after the caufe of ac¬ 
tion. Now this being a gcrter.il denmrrcr, it Hands by virtue of 
the Hatiite forJhe amendment of the law (r/), as if there had been 
a verdift; fo that it muft be confidcrcJ, whether this be a matter 
of foAn or fubllance. 

Po\^YS fenior^ "fiijlue. Time here is material upon tl»c Hatute 
off viimtations: not probable tf) lay it in the declaration fo many 
years ago, unl.fs the fiiol was fo: molt commonly, people lay their 
caufe of aftion at a later time than it re:dly was. 

Powys junior^ fvjlkc. In ir.infuory aclioti-* time and place 
mull be laid for form’s l.iis.e, as to tijc ileten J;i:u .i:iJ jury ; fur the ^ J] 3 
jury are not bound bj '*» di.tliiJ<uii c.mrkJt iniverJe it v/ith- 

oat a fpecial junification. 'I'he pl.iintifTiridci J in his rcpIic.ition 
has verified the pica of the defendant, lie ha'- now fixed both the 
boundaries ; in his decl.ir.uioii he h 'A lliewn 'he tinu* oi" the caufe 
of his iiolion, In his re|.in.aiion the- lime ulicn his hill w.is exhi¬ 
bited. Aiul yet if iniK'.iil of a »'emuri: r liiiu- had bieii joined, 
the jury migiit have fi'uwd (or i;u plasntilt, ii m fact his caufe of 
aiflion vv.ts within lix it-.u-. It !•> to fir conlldf.r-'.d therefore, upon 
the llatnte for the ameiulmfnt ot the law, whether this not being 
a fpcci.d demur!er, the fault in the pleading is not now cured. 

Pak. tvKR, I '^'irf fu/Iic \ '('ins m:i'' he confidi-red likcwill*, tliat 
norwithfianding that ilatunx it do"-, not foiled- that hidgment mufl: 
upon rhi.s general demurn r he givi n for thep'li'ntiii’, hecaufe upon 
a verdiiit lv»r the pl.diuifr’ it wonid have I'-’cii jo; and that for this 
icJlon, bccaule upon a venli.-t for the piamtifF a new f.u is laid 
before the Court, v /a. UkiI i.he cauje of aCiioii did arife wilhiu iix 
years. 

Adhurnatur 'h). ^ 


(«) 4 c. IP. 

{i/) In Te.ni, o.f. i. 


i.i'-'.t w.:. 


1 ivif. 


Vvri;cr ..v.;.v.y/ i Cafe 125. 

T his was an .ullon tafu-, .mil rii.' o! I etion was, that the A declaration on 
ccnclulion was* rt md- /-/■; <■ ' („j g 'jiciatly; and a p-nal itatute 

not “ tarn pro dcndn.t /'-c .V,// 

But IT wasrf:oi.vi n tiiat this nviiil b.- fo urulerdood; and be intended m» 
precedents being both VAiy*, 

■ Jixiignieat nffwiideai oujUr was avvordt.l. 

• 

' *>• *•'! ”• V 3. 

wa« pitiducing vv.tr>clfi.£. i:.ia i*. 3 . 4 .!. i.\ S,::v, 2 . z^i —Nc tr. .'j Ut j-m:r 

Fivta, hb. ». iY£t. a- «■)<< 113 . >J/ri.n. 

Johnfol 
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Jolinifon againfi Gardiner. 


'^pHIS was A wMT OF ERiioft out of the court of common 
•*■ pleas. ^ 

For plaintiff in error it was injijied^ 


First, That the decoration was naught, becaufc it was an' 
adion brought againft the defendant, as executori upon a promifc 
made by the executor mortem teflatorisy viz. that whcreai the 
teftator tyas indebted to the plaintllFin March for goods fold and 
delivered, be promifcd to pay upon the twenty-third of Nozkmher. 
Now this promife of the executor being founded plainly upon the 
conftderation of forbearance, made it the contract of the executor; 
and therafure the action fhould have been brought againft him in 
his own name. 


It was RF.PLIED for thi^plaintijfin errari, that the confidcr- 
•; ation was not the forbearance, but the old debt, the debt of the 

teftator’s; and that the promifing to pay it barely upon a future 
day, will not make a new coafidcraticn. 

To THIS it was arfweriily that though the defendant is named 
executor, yet it appears by the declaration, that the executor is 
j ' chargeable upon his own contract, and the bare naming him ex¬ 

ecutor non nocel. It is always fupnofed, wliere tlicre arc promifes 
of payment upon fuch confiderations, that the executor hasaffets, 
and therefore it is not neceflary to aver his having afl'ets; for unlefs 
‘ he had, tlsere was no occaflon for fuch a promife {a). 

itfadefenilantbe Secon'ULY, But fuppofing the a6lion well brought againft him 
‘hnproperly as extcutor^lhcn the judgment was wrong, being de bonis propriisf 
naoi^ aucuter jjjftcajj of tejiatoris. 

{a the declara- 

tioii, judgment To THIS it wasanfw/red, that tipon an ajfumpftt by an executor, 
4 $ bmis fraftii, judgment is always de bonis propriis ; for it is all one as if the ex- 
l» good. ecutur had gi^en a bend for t!»e mon.-y {b). 

* V 2 ccl * In thi-fafe of Collins v. Theroughgeod(cj }\idg- 

^ ^ ment de bonis tejlutorh was given in covenant, though non-icpair 

was in the time of the executor. 

Chief JuJiice. The naming him executor is fur- 
plufage} becaufc it tsppears upon the face of the record, that the 
demand was a demand againil him upon his own contract. In 
ciTedt the forbearance is the confideratiun of this promife} be¬ 
caufc without forbearance no advantage can be taken of' this 
promife [d). 

And to this opinion the reft of the Court inclined. 

Sed adjournatur. 


(a) Cro. Jac, 6v2. 613. And fee 
Feftfon V. Kcnr)t, 5. Term Rep. 6. that 
a fiiumife by an extt iiiur, if lie Las no 
a^ecs, is ndum faltum. 

(i) 9. Co. 93. Cio. £L‘z. 91. 4^6.— 
But Uie goods of the u(l«toi intlM liandt 


of his executor, carnot be foized in c*. 
r^uiion of a judgiiK-iu againft the cxeciia- 
tor in his own right. Farr v. NewilUl), 
4. Term Krp. £21. 

(ri Hcb. 188. » 

id) Yard v, Eilard, Salk, iiy- 

* Pwker 
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w- 


Parker againft Crook. 

^T^HTS w:» an a£^ion of covenant upon a deed indented. It was 
objei^led tQ the declaration, that the defendant is faid in the 
declaration to continue at “ Fort St. George in Indibus Orientali- 
** bus f* and upon oyer of the deed, it bears date at Fort St. George j 
and therefore the Court, as was pretended, had no jurifdi£Iion (a). 

PArker, Chief Jufiice, An action will lie in England upon a 
deed (jated in foreign parts, or elfe the party can have noi,reniedy j 
but then in the declaration a place in England mull; be alledgedpr^ 
forma (f). Generally fpeaking, the deed, upon the oyer of it, muft; 
be confiftent with the declaration} but in thefe cafes, propter ne^ 
eejjitatem^ if the inconfiftency be as little as poffible, it is not to be 
regarded; as here the contraft being of a voyage to be performed 
from Fort St. Geeisge to Great Britain, imports tliat Fort St. 
George is different from Great Britain. 

Afterwards in Hilary Term, the plaintiff had his judgment, 
notwithftanding this objection (r). 


An 

on a deed 
oxFortSt. 
in the 

£tt\ butintfin' 
declaration a 
place mEngho^ 
mull be laid at 
« 'veme, 

Salk. 659, {Sit. 


(a) Latch, 4. I-utw. 950. 

. (^) See tliccafc of Fabrij^.u;. Muilyn, 
Cowp. 161. 

(f) Tlie words “ m IrdJ’U’ 0 >ut,. 
*• uMut" do not ticctir»rily import the 
place to be Mil u{ E'-gUriii 5 there In a 


place called thllmid in Vredpplre ; and 
there may be a Fort Sr. Georg, in the pa. 
rilh of S:. Mu' t'm't. In the cafe of Ward 
T». Kedfi^ovc, W. Jones, 69. the fame 
objt^lion taken r,nd over-ruled.— NetB 
r. fo'pstt idi.i-s. 
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MICHAELMAS tERM, 

The Fiifl of George the Firft, 
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The King’s Bench. 

Thomas Lord Parker, Knt, Chief Jufiice^ 

Sir T^yttleton Powys, Knt, 1 

iS;r Robert Eyre, \jHliices, 

Sir John Pratt, Knt, j 

Sir fidwaril Northey, Knt, /ittorney General, 
TMicholro Lechmere, Eff. Solicitor General 


'^luCQhiGpa'iiiJl Atwood. 

SCIRK FACl.'S v.MS Inouctht againfl: bail. The f^'-^endant To a Jw* foAi 
jjloadcd, that the jirincipal died Ijcl^oi'e the return of the If 

•L A. caiiiii uJfathjJclerJum. 'Fhc plaintiff replied, that the 
principal did not d.ie before the return of t he ca^ ^Ctd faiisfacien^ o/ji,* principal 
dum. ’l iie dcfciutii'it iLmurrcd. ^ beforetheretam 

AGAitj/crt/v argued,that the rcplicati on was naught*, ^x^i^rion . 

First, Recauib the plaintiff has not fet forth that there \vzs any 
iapias at all facd i;ut ; but only that the principal did not die before Lforetheretqm 
the return of the aip 'uis. of the ti 

good upon de* 

• Secondly, Bccaufe by this replication there is an iflue fonned, murrer. 
wherein the jury mull atoticc try matter of law, matter of record, * i- ^ n 
iind matter of fa£l. ’ * [ 15? J 


. BranthWAITE for the plaintijL* 

When the defendant pleads, that the principal died before the 
return of the capias^ he certainly admits, that there w'as a capias 
fued out i and the only thing doubted is the death of the principhl, 
&«. It is only ncceflary for the plaintiff to anfwcr the defendant’s 
plea, and not to fet forth that which is admitted by the defendant. 
In zfeire fachts^ it is not ncccffary to fet forth ijie awarding of a 

VoLoX. F tapias,^ 



Atwoop. 


* [ 258 ] 
Cafe 129. 

Sdrtfedai to re¬ 
peal letui's pa- 
''tepM is not a- 
’ .bmd by tfic 
^ death of the 
‘iting. 

C. poft. 354, 

S* C* If Stra* 

43 * 
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capias (a). The condition of a bond was, that H. fliould marry the 
daughter of D, before Ea^er j and in debt brought upon this bond, 
it was held (b)^ that if the defendant pleads that tiic daughter died 
before Eajlery it is enough ftjr the plaintlfF to T y in his replication, 
that fhe did not die before Eajiery without fejing forth that he did 
not marry her. The reafon is, becaufe the n )t marrying is a faft 
admitted j and the other the tmly point in queftion. Had the' 
plaintirF replied that there was a iap ':as (lied out, a-. d the defendant 
had rejoined nul tu'I recor/}^” the rejoin ;cr v/oij!d have be-jn a 
departure, from his bar. How then can it in iv.ifi)ii bcn.;ccfl'jry for 


Perkins v. IPoslaJlon (f), in an aClIi.ii of debt aga'nil bail, the 
defendant pleaded no capias ; the pbiiuilf roj): -I, th.'re was a 
capias ; the defendant rejoined, that tiic force of the capias was 
fuipended by a writ of error; and it was rclolvcd, tiiat this rejoinder 
a departure from the bar. 

Judgment nift was given for the philniiiT(r/). 

(fl)-Cio. Jjc. 97, Lulw. 12S1. {d) fSie t;h'T.i:l r Riihcrts and Ano- 

(f>) Yelv. 24. the'-, Bail r.i'WJif.t., Doo .! 6i. Hen- 

(f) 6. Mod. 139. tlij foil T. Withy, 2 if in 576. 


replication to f t fo. ':!'' tli.-t wiiich the defendant 
rejoinder withciir a '.lenaiture ? the cafe of 


the plaintiff in his 
cannot deny in his 


* The Queen Aires. 


A SCIKK FACIAL:. 

her owii 1-iU'i ■> [■ it-'.i 
to Tljci.’ias /tires, ;ii li.:. l-.t 


bre;' 

V.'i 




■ 1 «. I / ’ 


tlie 1 ite queen, to repeal 
fi'i- h.i-l granted fome fairs 
ill lh_ < uiinty of Derby, 


T ilc feirefi.cius let forr-i, t'j 
a writ cf nJ - f-iC:: iLn.HiUiu jf;:: 
lincly cXwCtLt; d, fj tfi.n the j; 
a/l dtimr.Uin o: ar.y-hndy ; 
the Earl Crf* IKiU lai 

miles diilantr 


'K i -.’lie lU to (he of the fairs 
i on. ; !,.ii n w;iS clandef- 
:y ..'..it the gr.int was not 

1 it \v ..5 ad damnum of 

i in the inuner c: four 


The t'.efci/’.mt,it was n- t clnndeftinely and 
fraudiil- rniv extctiled, pleaded, lh.it th*-grant of the fairs to him 
Will} act ad damnum oi i\ic Ear! of iiutlaud^oi any-body whatib- 
ever. 


Upon this ifflie was joined in chancery. 


A venire wm,-. awarded out of that court, returnable into the 
court of king’s bench, and the court of king’s bench awarded a 
dijirinyes ; upon which the caufe was tried ; and the jury found, 
that it was ad gra ve dumnura of the Earl of Rutland, 

^1 r. Salkeld moved in arreft of judgment, 


Fir&t, That the feire facias was abated l^ the death of 
<JUEE^I. By the common l^iw, there is no difference between the 
^ing and the fubjedt j but the death of the pbint\tF had in both 



Michaelmas Term, i. Geo. i, ' In B, R. 
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si 


' •-TiV 




cafes abated the fuit. Indeed, v/cre this an original w/rit, it would 
be helped by the fiatdte i. Jnu,', c. b. but being a judicial writ, it 
is not. In tile cafe of i’/r Oilijer Butler (a) it was' held, that a 
feirefacias u vjx'.t, ^ 

* NoR iMi GemroK, anfwercd, that this W'as not a * [ 250 T 

judicial but an tiriginal \vi it i llii.t juJ.'cial writs are thotc only 
that arc fouaii.,;! ti.-jii anrJ jiiJ.ci.il piMccl'i; but that this 

was 1^ cor’.i'; i’.U!;rt'e ai ai.y jii'.lici.d proceeding, cu- founded upon 
the forijie:- !',iL.'r- p.iteiU, but purely the fraud ; and tiut there are 
Jcirffjtias's in the Rr^jjhr, among the u-hgiiul writs (i). 

Thp. sliCovD EXCP.i'TioN was, that upon ifl'ne joined the court If on a jcirefit^ 
of chancci y f lu t being a propel Court foi t.lal ol'a niiuter of fact) rqwal » 

is at a full ILind, anJ the court of kuig’^ be.icii ought to have 
awarded tne Vcu:rj i wlse.'cas ncro tiic 'i-i uirc is awardeJ by Inc te.'y, tliat court 
court of cliancery, •^•eturnab!e into tl;c tMurt of king’s bench, may award a 
And the Cafe of Jf.vtid v. Bbdjion (c) w.is cited. 

To ririr i.xcKrTio:-: It tivn that the conflant pra'flicc 

is, for the cl'-uicery ; i .iv.’rrd liio : ire jJc-.js^ n.t...-liable into the 




court of hi’!"’ 




bo i;. die c. ij oi '-'r<:f>,n v. Mu ten and 
Daujm {ii% u'd -‘V-- C R 'v.’i Ci/e (eh And the c.afc of s-Co.99.0, 
Ahirti.i V. as rtpo;: ... in 'J'-res^ S2. does not nialcc 

iig.iinft it. 

Tnr C’ovp. r. Tbeiv is no nrher v.v.y to gi 'c d.iy in this court 
but by awiiuiii _ a out ol ch uicciy rcLarnab'.e hcic ; and it 

is al'.says done lo. 

'I'liE ’riir}'.') rxci'j’T'oN w. r, tliat the Lirs granted to Air. k feirt faaatus 
Aires weie I'nirj upon the l-.\e!ity-t!iird, another '* 

UG-lrr li'.e f veiitjent!!, a I'li.’d tlie tv.ejitv-cighth, J? .*"**‘*, 

another Aril the iv.-el..h : tht.i;- gi.uued to the Earl of Ri-Hand a^foor ^5^1 
v.'. !.: upon JAire/? tile iwcmr-.iiiu’i, .if 7 theJb^it-ecnth, :nd diiljju, is/ujfi- 
Aujuli\.\\: iv’.'tnlv-hrih. It appe.ii^ pi iiiil’>aiy.'!!*nio d jysj tre very ci.nt. 
ditterci\t ; an!, foi .lUgbt appe.irs upon tiie i-’co!d,nTe places 
where thcle fans .ire to be held maybe fo'ty mil -s di-.i.'.'it; for the 
record r.iysoiily, ‘'tnat tney arc f.iur ir.iie< dift i t,” '.rat does not 
Slid, u’ld M.i nioic.” Nov.-i; was liiid. th.Ci it was not to be f 2^0 3 

picfuniei’i, tii.ii i.-.rc time and [lace are lb d.tureiu, the one lei of 
iairs could be pr.juJicial to the other. 

T!!K Gem-.r m. replied, ib.i? ti -.i •’ti.’ pl.'.cc were 

mattcis of ei i’.ii'.icc for the jury, not the Con-1,10 couud-.Tof; 
that damage or no ilam.ige very oteen dvpcnded upon uiJ’i'erenc 
circunillanccs j and that it wa? pofiible for a market to be held 
on the liiine day, and clofe by anotiver, without prejudice ; as in i.ev. ni, *' 
London. 


(*) t^v. wo. 

(i) '1 he Court wiic aK of opinion, 
that thi.: was !n !p'«tl.y t!v ll.cuu-ol U»e 
I, jiuKt, c. S. S. C. jv It IS j. 


(r) ralni. 410 . S. C. W Jonr;, 
(•i^ 2 . Sauiiii. 6 . 


'.1 
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•A.:pn - JkAu The FOURTH EXCEPTION was, that a /circ facias was not the 
proper remedy } but that it ihould have been by adlio 7 s on the cafe^ 
to have recovered in damages. 

pTQwlicialtotbe The Attorney General^ inanfwcr to this exception, cited. 
Dyer., 197, 198. II. Co. Rep. 74. 8. Rep, Prince's Cafe.^ 

' ; Fitzherbert, tit. “ Brief," 651. 2. Vent. '’^,4, Sir Oliver 

. /' . Butler's Cafe, 3. Lev. 220. where it is held, tluit crown dejure 

ought to fufFer the fubjedl to ull- tlicir name. ^ 

Tltk to a fair. T HE FIFTH EXCEPTION v.T.'', tk.it the Earl of Rutland had not 

fet forth‘a fufficient title to the fair, by .Jieuging it to be apf(;ndant 
to a manor. 

'..The king’s The SIXTH EXCEPTION was, that being an iHiie out of chan- 
may give eery, and ft i t to the common law only for trial, the record ought to 
°of”' remitted into chancery, and judgment given there, and not here. 

'duncery. Raym, 178. ^ ^ 

But THE Court faid, this point had been fo firmly fettled, 
in the cafe of Jeffrefsn (a), that they would not fufi'er it to be de¬ 
bated. 

Adjournatur, To be fet down in the paper (/'). 

• Pofil 3 2 S. 1 m 1 d. 28 . (ft) In Hilary Term, 3 . Cf 9 . i. jiidjmtntivas given for the fcii^. 
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, AAual fcrvice 
fpr a year, as 
well as hiring 
(or a year, arc 
necetTory to 
snake a feulc- 
ment. 

S.C. Foley, 2 c6. 
S. C. X. SelT. 
Cafes, '77. 


* The Paiilli of Pawlet apiihijl The Pariih of Burnham 

• 

A COVITnANT t’F.Rv vKT FOR A YEAR, r.t thc rate of three 
pounds ,i-)r.: r w.ij'.'li.-:'; !,.s •.naif.; i.;- ti.r.ieiU, three weehs 
fhort of a yi.ir ■, hi> malt, r deducting J;.v (hikiiigs for the three 
wetk.sout tn' id^ wages. By order oi two juiiiceb it was adjudged 
a good IculcitKi.t. 

Upon an rp!;?al to*tke fiT’on^;, the Court being divided, the 
order cf the ji uiccs was conlirnu'J, and a cafe Hated Ipecially j 
WEich btin.'t r*"/" cdbv ccrliortn i. 

It '^v^«>^llGEn iiiffpport of the c^\kr : 

Firff, Ther it bciiR; fit forth in the ord.''r, that he ‘was a 
covenant firvant, It mult be inter-ided a covenant in writing; for 
the law knows nothing of a parol covercint ; if fo, the covenant 
could not be difihaigeil by parol ; and confiqucntly, in point of 
law, he continued a fei vi.nt to the end of the year. 


Secovuly, It was ftid, tiiai his dep.ninrc but three weeks 
before the end of the year Ihevvs it to have been a fraud, contrived 
to prevent a feltlcnicnt. 

The Cc'Urt quafhed the order ; and held actual fervicc for a 
year necollary. 


(<i) See Rrx.'tr. rre/ion, 2. ConA, 
4iig. Rex v. Calilechurch, Burr. S. C. 
68 . Rtx V CooelneAone, 2. Burr. S. C. 
sf T. Hawking v. EaAbrooke, 2. Cor.A, 
■jr-2. Rex V. Ntther Hryford, Burr. 
S. C. 479. Rex V. Froiiib Stiwoccl, 


Burr. S C. 565. Rex v, Bray, Burr. 
S. C. 6S2. Rix w. Potter Heigham, 
Burr. S. C. 650 Rex v. St. BarthoIomSw, 
Cald. 4S. Rex v. Sulgravc, a. Term 
Rep. 376. Rex Kenilworth, 
3. Term Rtp. 5p8, 

• Clerk 
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Clerk againft Lee. 

I^ARY CLERK being profecuted in the fpiritual, court} by A libet^ 

A PROCTOR, for his fees, in a fiiit brought by her againft fp«ritu tf ■> 
her then hufbar.d ilung^ to> be divorced, prayed a prohibition \ 
fuggefting, •xpencespffticll 

P'lRsT, That flic was a feme-covert j and as fuch not liable to 
be fi^d finely to pay th^ foes. Tfim, “ 

SeJ^ondly, ti'.r.t all artions upon the cafe are fuablcat com- * r ^^ 2 ,1 
mon law, et non oUh:. ^ ■* 

* Salkeld fhewed caufe why a pronibiiion (hould not go. 

First, As in i!‘jr beincr a fmc coverty he infifted, that it was 
now too late for licr to t ike advantage of it, bccaufe it had not 
been pleaded in ilie^; 5 irini.d court.—And. that after a fentence of 
divorce, the wife If.inds in the capacity of a linglc woman, and has 
a property dillinct f rom her hulband. 

Mr. Darnei-l anfv/tred, that it was very true, that after a See EUah ». 
fentence of divorce huibaruland wife arc to be confidered as fingle i'Wghi s* Tern* 
perfon? ; but tliat here there was no fentence of divorce, but the * 79 * 
marriage declaredi to bciiuil and void.—And, that her marriage to 
C/fr/- v/as p.eccdoiit to the proclor’s fuit for his fees, in that fuit 
wlitrc the tnarriage between her and I'oung was declared null. 

r.ut this point w.is throv/n out ofthe cafe, it appearing, that the 
I'bel wasbrs.'uphf agaiiill her not as .v J\/iu Jolcy but Jgainll her and 
her huiband 

I’a?. Kr.t, Cl i.'fjnfltce, Tf tl':' fbir-turl co'iV: 'vs jurifiidion, 
ofi haps it i,% j.ot nceelbirv, bv the - c: i’leb" !r.vv,, for the hulband 
to be nanie.-i i;* tiic fuit j as i;: ire r.:' . And the 

rcafon of :I’C difVertnrebetween ti’ • co.v.iuo-! lav cud ilv '■ivil l.iw 
is this, that in the fpiritual conn !;■ ..r. :u'-. named, 

mav come in//c/?'-!, rini !!?.'■ • d hirnii;^ hceld c:e 

wife defert tiie c.'.ufj. W'liL.iIur ,! ‘shre the h'Jio.md mult be 
joined mult bo determined by ih - d'irhu i!! -w, rnd nvy be a good 
caufe for an appeal, but can be ue i-n c prohibiUon. 

The siNiiLE nuF.sTioN the!i v "^v'lv :!i..r a pru^sf-maynot A pr?£lcr can- 

fuc in llic fpiritual comt forliis l-.es. "«;>• in tho 

‘ fpiritual courC 

Mr. SAi.KEi.Dcrgue’d, t!i?t ho mr.:;ht,bofb fr/'m the iuithorities fer his fees, 
on this fubjedt, and tioni the uas-.n '. I thu As to the 

authorities. ludic caf.* of Ih^ri. n c. ll’iljun (i-) it is held, that a 
prodtor may fue in tho fpiiiiual ceurt i-u' hiS iei' 5 and tho reafon 
given is, that fees areiliieby proviuoic! r.'.iliiturioii-. In acale in 
yentris {h) it is faid, that if the t ulKun be vioiiicd, then ? prohibition 
mult go } but not otherwiib. So rho in tho eafo of Doylry c/. 

Had (e) it is held, that iftlic cutlom be cieniod, a prohibition mutt go ; 


(<«) J. Mod. 167. S. t*. 3. K.tb. 203 
S. C. 1. Fre«n.*J»j. 
c 


(Ji) Anonyr'-ms, i. Vent. 165. 

(.) ftch. Si7, 

P 3 non 
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iU9e!Uer ; ani faid, that thejurirdI6tIon extended as much tofees 
as t 9 cojis. In the cafe of Webbv, Hartfel [a)y HalEj Chief 
yufiiety fayS) that no a£lion on the cafe was ever brought for fuch 
ms, and therefore they may be fued for in the fpiritual court.— 
As to the reafon of the thing. Fee?^ are nothing but wages for 
work done in a fpiritual court, by a fpiritual officer, in a fuit of 
% 3 ^iritual conufence. • A proibor is as much an officer of the 

fpiritual court as an attorney of a court at common law. I'he 
' ^ fpiritual court is an ancient court, and has ancient officers belor ^ing 

to it to carry on the bufinefs, and to preforve the honour ci' the 
court ; 'but it is impoffibic that thefe ends can be attained 
while the court is bereaved of the attcndaiicc of its officers, 
A proftor is compellable by law to ferve in his cmj)loy- 
mentf^). In Co. Lit. (<■') it is iidd, that an attorney is lb 
too ; confequcntly the attendance of neither of them ought to be 
hindered, by obliging them to fue fur their fees in fwieign com i.-. 
By the ilatutc of 5. EUz. c. 4. juiliccs c-f thi. peace have power 
to compel men t® ierve in hufbandrv} in v.hich ffatnte there is no 
exprefs claufe whereby the julHcei ari; cn.d-.Ied 10 redrcis fuch 
fervants, in cafe their wages are denied ; yet it is b.eld, by tlic 
equity of the ttatutc, that lince the juH ices have a power to compel 
their fcrvice, they IhouM likewife liavc* a power to give them 
redrefs as to their wages (^/). All court'- liav e prc;'?r fee'i belonging 
to their rcfpe<rtive officer^' ; of v*b!c!i * e-: each cc.i:-. inoft cer¬ 
tainly the propereft judge (i-). 'I'lie ipiri Jii.1 court ha.- jurifdiwlion 
to try extortion in taking fees (f). ^ 

lilk. 330. 333. Darnell for the prehibitio/u As to the cafes quoted ; tiott 
ne^andum but there h;ivc been rrlhlntions that way ; but the point 
is now fettled, in the cafe of yuhujen v. Uxe^idou I'/f), -wbere molt 
. of the cafes now quoted are taken iioticc of; and this jt'.ifon givcp 

by Chief jujiice Holt,^ that if pcodhus might llie In tlie fp.ritual 
court for their fees, tliey would avoid the lintute of Limitations. 



the court. As to the cafe of extortion, no weight is to be laid 
upon it, becaufe no favour is fnewn to fo odious a crime. As to 
the arguments from the reafon of tlic tl.iiig if they prove anything 
they prove too much, viz. that a proctor cannot fue at coinmoii 

law. 

Parker, Chief fvjllce. Whether the fees may be fued for 
in the fpiritual court, is a matter much litigated; and there are 
refolutions both ways. 


{at) 3. Keb. 516. 

(If) Michaelmas Term, 8. IFdl. 3, 
wSee Salk. 86. 

Co. Lit. 195.—.Sec S.ilk. 86. 

{d) Salk. 441. Stra. loot. 


(f) lA. Ray. 149. 
(/) a. Keb. 615. 
Or) 4. Mod. *54. 


Eyre, 



Iftfchadmas 'i'efm, x.Ccd. li Ifa 8.1^^ ., 

# <t '"' 

£y.riQ} Juftice, There is no fuing in the court of admiralty or 
tourt of honour for foes. In the cafe of Donvitl v. Oldijh («Jf, a 
prohibition was granted by all the Judges of England, 

Pr ATTi Juftice, I fee no reafon why fees in the fpiritual coutt 
may not be recovered at cmhon hw^ as well as fees in chancery. 

• Adjournatur (b), 

(fl) Shower’s Cafes Tarl. 5?. 

See PoUarcl v. Gemrd, i. Ld. Ray. 703. and 2. Stra. itoS. DougL 629, 

* Potter Pinkney. 

AN ACTION OF TP-F.*:!'ASS for goods taken and carried llin trcfpaftftx,,. 

away, the defendant pleaded, that lie was feifed of fuch a leafe; taking a dlllreft^- 

but in conveying hi.s title to the leafe, f.’t forth fuch matter as **’1-^^*™^* 

fhewed thelcafe to have determined before it began j then goes on, ' 

and fays, that virt^te of fuch a Icafc hp entered and made a leafe to plication thac> . 

the plaintiff, referviug fiieii rent} an.l for the rent behind julfihes the dUtreA ■ 

the taking, &c. 1 he pl.iinliif rcjdied, tliat the goods diitrained “ abufri,^'^'.' 

Were fold. 'I'hc d. fendant, in his rejoinder, juflitied the falc, by 
• r I /I ..’.'tobe eooo. - * 

Virtue of the itatutc 2./< ///. o c. 5.. 1 o this rejoinder 

plaintiff demurred ; and die defendant joined in demurrer. 

t 

Branthwait e fof tbe pLl.itijff 'i'hat there was no good title 
fet forth to the leafe in the plea, but matter directly deffroying it } 
and that the Hitt Icale failing, the foconJ muit do u> too. 

SALKELD/ir firI’llat if tin: defurhint has failed 
in deriving t<» himfelf a lav. fill al'il'.ty to iiu!::; the leafe toth plain¬ 
tiff", the confequttncc will (•: ly b.-, Ll:..t ll;.’.t er.tiy, v.i ieh he fets 
forth to be virtute or ihc leaf.;, mnd be ta-ve.') ‘•’'be a i'Jj .and 
Z tortious fee-timple fufFicient to lupport die lc„;e. 



i 
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It was also ‘•aid fjrtL> ?.t tl;e p)«Mitif7by his 

, efeiNlant 
bufe of the 


replication, though he hu'l net i.ud L^t-c t'i c,l .efeiNlant 




c ;a or irrrJej’biiGant), 


made lucha leafe, &c. )vt by ph.v.Jing f.i. ’ 
diftrefs (matter confciTing and t.voiding f.h 

that plea niuft now be t-tk.!. 11 tor tiu.. j tneic was fuch a leafe 

made, and the rent behind. 

And of this opinion were the Court. 

*Pap KER, Chit'f Jv/lici'., alfo fai.l, that the titic was but matter # p Y 

of conveyance or induceniem: that the fub'ilancc of the p.leawas k i 

the leafe, and the airear.igcs cf rent. 

BranthWAITe/jp thet\\cu toe!: exceptions to the re- The notice of 
joinder. m-iuing the dlf- 

* trefs need not 
First, That notice fnould have been given to the owner be given » the .. 

of the ao^s ; not to the kil'cc. w.t of 

® • gcods.butto.tht’ 

* But THE Court over-ruled this obiedFion; for they held, that liffec. ,' 

the ftatute did not require notice to be given to the owner, for 

be might not be known but to the lelHe. 

• P Secondly, 



MiciKieimds Titriti, t*Ceo«i/ 

ilbdrt S&COHDLY, That notice in the ftatute muft be underllood 

he »B to be notice in writing j and diat it was not fet forth in the 


pleading that this was notice in writing. 

Branthw AiTE for the defendant (aid, that if the word “ no* 
tice” did in the aft import notice in writing, it muft do fo too in 
. i; the plea, which purfued the very words of the aft. 

^joflirytiig a Thirdly, It is fail in the pleading, quud immediate pojf 
• **** ft diflriSiionemJic captamt he left notice of taking, <f<c. et pro cmfd 
» whereas the caufe ihoiii J have been lit foj th. 

The Court held this ebjeftion fatal, for that It was dlreft 
“ nenfenfe } and that if it had b *c-n eum ci>ufA^ thouj,li that had been 

%' • fenfc, yet it had been infuflicscnt j for the Court ought to be 

, informed upon the pleading what the caufe was that was left. 

:' Judgment was given for the pL’.iiitiii'. 

f 267 ] 

■■'Cafe 133 . * WeJdall a^ai ifi The Manucaptors of Jocar. 

■To »jartfacias AN ACTION was brought *0 the court of king’s bench ; 
ifD a recogni- and a recognizance entered irro by the bail, to rerider the body 
die principal, or pay the coiidetnuaiioii; ar i judgment was given 


^tthe la'ntiff die principal fur one iiiindred and liv pounds for damages 

dted before* tlic ®iid cofts. A writ of error wv-? brought into flie exchequer- 
was if. chamber, where the judgment v/.is :ilHrn-.u, -.tiiu nine pounds addi- 

Ateil, is good on tiona! cotts given for tiie delav, C\C. 
deimirrer. 

Sk Cpoft. 303. A SCIRE FACIAL v-'asfcrougl-.t againfl t'lC ball upon this recog¬ 
nizance. '’i 'hc bail pi-yed cy:r or li'e recognizance, which is fet 
forth, &c. And then the bail j leaded the lieetii of the principal 
ante emanationem /irevi:, 'To tills plea ibe plaiutift'demurred,' 
becaufe duplex placltu:;:^ et cart ns f.-m-i, 

Mr. FoRTEsattjt^/ /.'•/? inilfted, (hat tin's plea was 

naught, bcca«i}i it was inlpollihle for any ninlcriql ill’uc to bejoined 
upon it. For tliough if the jury h'.ul th? death of die principal at 
the time of the rr/p.vi ifluing out, it vvoidd make all idght, fiiice he 
that died before the ililiing f ut of the raplas died certainly before 
the return of it ; yet flioiild the jury fmcl the conti .'.ry, that he did 
not die before tlrj iliuiiig, 2xc. w’l it is the f iaiutift'the better ? 
lince he might be alive at the inidng out of il:c eapjasj and dead at 
the retuen. Now ftudi a plaiirtlti be compelled to take iflue upona 
matter "which, if found agaiidi him, he is gone j but if found for 
him, he is never the nearer i This is the very cafe of debt upon 
bond, and filvit ante diem pleaded, in the cafes of Atmod v* 
Coleman (a)y and Meril v, Joffelyn (b)^ it was held, that in fuch 
cafes there is no way for tlie plaintift' to help liimfelf but by de- 
murrg:. 


(-> 


(i) Ante, J47. 


Bran'vhwaitx 
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♦ Branth WAITE for the defendant. The condition of the bail- Wiif ^' 
bond is either to render, &c. or pay the condemnation. It is to be 
confidered what pleas are good and proper for the bail. Firft, 

The condition of the recognizance being in the disjuni^ivc, he jocAt. ■ 
may p1(;ad the performance of cither part of the disjunctive. 

•Secondly, By way of cxcufe for not performing, he may plead the 
death of the'principal before any capias iffued out, or the death of 
the orincipal after the ifiuing out of the capias and before the return. 

For\hc condition of rendering is not to be underftoodtj^'rendering 
the wdy of the principal immediately after judgment againfl: himj 
but rendering upon demand by due procefi of law, viz. the return 
of the capias. 7 'he ifiuing out of the capias is the beginning, 
and the return of it is the completion, of tlie legal demend. In 
the cafe of Sparrow v. Sow^afe (a), in an action of debt, the 
death of the principal before the iliuing out of any capias was 
pleaded; and on disinuri'cr judgment.was given fur the bail ; and 
this difference was taken, that v/hen a conditio,': is in the dif- 
junflivc, if one part of the condition becomes impofllble by a£t 
of God, the obligor is difchargc i iron: the ’'Cifornvaiice of the other 
part {h). Death before the ifiuing out of the capias is certainly 
death before the return (r). 

As to the duplicity of the plea, the anfv.’cr ir, that no advantage 
can be taiceiiuf it, becaufo it is but matter of form, and aided upon 
a general demurrer. And this is no other; for tiiough it be faid, 

^uod placitum ejl duplex ct caict fo'meif that is not enough j for no 
advantage is to be taken of a double plea upon demuner, without 
fetting forth in the demurrer wherein tli<- cloublcnefs of the plea 
Confifis. It was fo determined in the cafe of SraaUivocd v. Hijkop 
of Coventry (d)f in Eajlcr Tcrmfnx the tijirty-firft year of S^iceu 
Elizabeth. 


* Paekf.R, Chief fujlice. “ Rendering” is to be in Icrftood * [ 269 J 
rendering upon demand, viz, at the return cA f''^:aii i <; for ihrn 
is the legal demand completed. Not tenc'.ii'ig t!ieii.«is .a refufal j 
and then the bail become liable, ar. 1 not bvM're. I’lcnJing, there¬ 
fore the death of the prinripal bcfure i,!'.- .'xturn of li.e cr.p'.as is 
moft certainly a good plea. Hut jd'-Ui';;'> the t f :!ic princi¬ 
pal before the ifiuing i-ut of tlur tap.-.u i.. ctruinly an iminateiial 
plea, beraufe it is material only i»: c-.'ic .1 he fou:‘,d one v.av : for 
death befinre the ilfuing out of i\r-cr ‘. 'as is ti..*a:h before the iefa.-:i 
of it. But (nppofc it bo that viaC *.iiiiciLhii Ciiu ncic iiic Lf 

fore the ifiuing out of the ih-.t pi.difiy iK.tr.ing tot:;,* 

purpofe; for notwithftand'ng this he ni iv .'.e before the return of 
the Asfor the au.horltic.. winiei.i tlie Ir, « dir in 

“of the principal befee the iliuirg of ih.o tui:-; ..ni\vcrr.:;:v 

ferve, that the objection was never t.'.;n;: ; and t! at the doubt 1:1 
thofe cafes was, whether the bail nut bcunJ to renJevhe 


(a) W. Jones, 29. (' I-'iitt. 

(i) But Icc^lie cdfc of TI.onv.5, T'. C<i) 1. *• 

HoweB, an exception twtius rule, t. SaiK. 
jjo. 661 

piincipal 
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or 
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prindpal in convenient time, or had time to do it until the ifliiing 
out of the capias. This objection therefore, the flrength of which 
lies upon this, that the principal has time until the return, &c. 
would have been abfurd, at a time w'hcn it was a controverted 
' point, whether the bail had time until ehc ifTuingoutof theci 7 />/V 7 r. 
But now the law is fettled, that he has time until the return. 
The cafe at bar is cxaAIy the fame of folvit ante diem pleaded to a 
bond. 

The REST OF THE JuDGEs being of the lame opinion, ^the 
plaintiff w6uld have had his judgment. 

' ic lodgment be ANOTHER OBJECTION was Parted, viz. that the fclre 

'^^(■eral, tsxca-facias fets forth all the procefs until jud-iment in the court of 
jmmuftbege-Icing’s bench, and lihcwife all the proceedings upon a writ of 
>.ieni * error until aflSirmance of the judgment, and the damages and cofts 

V * £ 270 3 in l>oth courts, and concludes with a domind for pra'dl t. tljmu, 
mif. cujiag. in both courts; whereas b.n! is riisi liable for tliofc; in 
'* the exchequer-chamber. RoVe’s/lir, 

The Court. If judgment be gciv.ral, execution mufl be fo 
too j but fincethe fumsare in their own nainre leveral and diltinft, 
why may not the Court enter the judgment pro damn. inf. ct cufiag, 
in cur, dm, reg, banc, recuperat (a) s' 

(«) See the f.*cond argument In tills c.fr, jv;!! 307. 


j Cafe 134. 


Sluitileworrh iiyinft Paifen'bn, 


A writ of en- 
' 5 |iiiry is good, 1. 
ahhragh the 


HIS was a motion to fet r.fide a writ of enquiry for want of 
thefe words : “ et hahetn Ibl hu breve.'* 


The Court. It is *.velJ cnoit di. '1 here is a known differ- 
^ arc 0* between original and judicial writr-, and that defedt iji form 
•emitted. abate the fosiair;^ but del'xl. in ffbfi-aiicc only can the hitter ; 

it was thuSmTcfolved in Cafe {u), 'I'lie I'libftance of 

the writ is only to command the fhcrifF to take an in(jiiilition,and 
the words omitted arc purely tiircwlory to tht-fheriif; hecaufe, with¬ 
out returning the writ, it cannot appear to the Court, that he had 
an authority to take the inquifition ; and if the Vifiit be returned, 
as here it is, all the ends of tholi- wouls, now omitted, are efreclu- 
ally anfwered. Ikdidcs, a cop'.niand to nturn tJic inquifition is 
virtually and conkquentially a ccinmand to return tlie writ, bccaufe 
the inquifition cannot be returned to any purpoic, unlcfs the writ 
be fo too; for it cannot otherwife appear that it is a return to the 
W’rit, or thatthe Iheriif had any authority for taking the inquifition. 
Tire words “yJ fihi viderit expedire'* were left out in fchc facias^ 
r 2 71 1 yet * it was held good for the very fame rcafon, viz. being a judicial 
^ writ; which (ball not be abated for want of form. 



c»kf» 

An order 
ation 
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The King againji Miles, 

was a motion to quafh an order of bailardy. 

The first objfxtioij againft the order was, tliat it (hould 
have been fet forth, what place the child was born at i becaufc thataf..ffi..;.„. rt.*^ 

gives the jidliccs their jurifdi^ion. nientefthe photic 

ot its birth. 

The Court. The adjudging fuch a one the father of a 
bal^rd'child, which was bora iii-fuch a town, is a fufHcicnt letting 
for« the place of his birth. • 

The second objection v/as, that the p';.rilh is out of time ; Anwderoflali. 

for the child was fourteen years of aec. *'*’■‘^7 H’ 

■' mide £>urtecA 

The Court. The parifli is not roni!!;': ’ to any time by tire 

llatute i and there is good rcafon fet fc>n}i 'n tiie cjder v/hy the ^ 

parilh did not coi;=ipl.iin 1 ‘oojier, jihai ilu- ntlur rail away, and 

could not be found Iboner j and huv.ng :ej r..: thing could be 

done in hi? abfencc. 

The TMian objection wn ■, tljiit it is award'.*! by the order. The jufticet 

that the father lhall give fccurity, hoih .'or lli;- ; eiformance of the "”" 0 ' ft- 

ordcr, and likewile for inJenuiiJVii.j die r-ariih Kr th'a future. for 

, . o 1 fartnance of au 

'rtlE Co''RT. 'I'hegiving ferutity is p thing very rc.-fonabls baft?r- 

in itfclfi but fince there have been fo;;i’er c; i.Tio::s of the Court, 

that the Juliices have not a power to r.wa' :' rhe t'i\ing f.curity 3 Salk. 66. 

for the due iieihirmancc of their or.’.er, iT’t'i f:eh t’’no.;s their 

order h.is been contemned, tlie order niu'l: ’v ouailijd tliat; 

but as for giving fccurity for indeinnif i j t.r: pir’ih, it is tight. 

*[27*] 

^ The Parilli of Ncw-irk v; The 1 aiilh 
Wirkfworrh, in jjerbytoir..*. 

T^HEATCROFI', with his wife and E-nitlrcn,^ wer-r, by an The fettlsmen* 

order of jutticos, removed t.' as* the place of 01 the father W 

their lal): legal Jettlement. /*•» 

futhn.entof Us 

Upon an appeal to the icffmns. it .tppc.ircd^ thr.t X-'i'-nrl was the ruiicrtn. 
laft legal fcttlement of //' ht’ctcr, /i, and c'''iii'eqiiei'iiy of his wife and 5, c. 1. Seff. 
children; and they wx-re* thereft ie all rc:rif>vcd to Ac jiur/f, Cuis, £.}, 

The Court was moved to qu ilh tiic order of ledions as to s,e Rex «. 
the children ;'becaufe it was ii<> eoufoquenrc that A" bciiivr i-iiinwix, 5. 
the laft legal fcttlcincnt of the father, it ir.nif be lb of the children! TirmRip 6 y^ 
for they might have gfiincJ a new fettlemeiit. 

The Court. This is not to be fuppefed. 


of Cafe 136. 


% 

Ccttlngham 
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Cafe jyfh 

A' prohibition 
'doMDOtlie ona 
fafgeftion of a 
dfpute between 
tfttutwr and tbe 
"ymgtdvt eiuif, 

.brhethar iena 
htMiaot nott 

talk. 547 * 


Gottinghani agalnft Lofts* 

I^OTION FOR A PROHIBITION, fuggcftinq;, that where there 
is a difputc between a peculiar and the prerogative 
COURTj whether bona noicibilui or net, it inuft be tried by the 
common law. And the calc ol Brook v. Sir if^illiem Turner [a) 
was cited. 

The Court. This muft often have happened; and if a pro¬ 
hibition lay, there muft have beeif fre(|ueiit inftancefi of it. Wl|.crc 
a prohibitidn is granted proiJefeSlu triuiionis^ it is neon funponrion 
of different rules ciiabliihcd by ti;e fpiriiual and coiumon law ; as 
ill cafe of prefeription; but as to bona notabiUa^ the fpiritual and 
common law arc t • iC fame. 


The cafe quoted was not murli rc.'arded {/;). 


(») I. Mod. 217. 

(i) In the c.ife queted, Nc^th, 
Cfi*/tny»? ili.it vlun a 
qutftion aiifc?, wlirrhir tl’c r; -.if >. 
cuifiiiutk liCiOli: rl^7 I'lf'te 


fi'c .n. vhit fii.iU He bw* 

? ‘.-‘.•/.'i, t'.e eoiniuoM l-'v ul-iins the 
.t dc. • n'k.l 1. Mod. 


HILARY 



HILARY TERM, 

The Fir ft of George the Firft, 

I N 

The King’s Bench. 


Tliomas, J/C/vZ Parker, Chief JuJlicem 
Sir I.ytticton Powys, Ktit, 

Roh(?rt Eyre, K?it/ ■ JuJlices, 

Sir John Pivitt, Knt, 

Sir Edward Northey, Knt. Attorney General, 
Nicliolas Lcclimcre, Bfq. Solicitor General, 


*[273] 


■* Walter a^ainft Warren. Cafe 13!. 

T HIS was an a£lion brought by the hiifband for taking his In what atk 
wift; away, and raviiliing hur, per qusdconfortr *>, Csff. per time.jntrefpaft, 
fungnum tempuSy viz. perfpatiitm iinhn anm^ amipt^c. ' 

There was a verdict for the plaintiiT, and general damage- given. 


It was moved hi am ft ofjtulgmcnty that a year had not ex-, 
pired from the fn fl: oi (Jttober-, liie time of the offence, to the time 
of the vcrdicl, and much lefs at the time of the action com¬ 
menced ; .ind therefore, general damages being given, it was 
erroneous (r/). 


On the other si de it was faid^ that coming under a per quod • 
it was only confequential, and laid by way of aggravation of da¬ 
mages, and was not the caufc of adtion ; that the per magnum 
tempus was enough, and the “ viz. per fpotiuniy Is'c." lliouldbe 
rejedted as furplufage, bccaufe impofliblc. 

* Parker, Chief JuJlke. This cafe is widely different from # r 
the common cafes of vi%. a time that is altogether impofliblc ; as L *74 

the thirtieth of February^ for here the whole time is not impof- 

% 

• (<i) Hobart, 1S9. i. Mod. 271. 2. Saunders, 169. HambletoD v. Veere, 

Horn V. Cliandlcr, Moore, SS7. a cafe full in pourt. 

• ilble; 
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. W*' c> fibJe ; and it cannot be known for how much of it the jury gave 
WSiMV damages i . 7jft piobably to the time of the vcrdiili 


jldjournui^r. 


Cafe 139. Holroi Eblzfon. 

t^’onswritof A N ACTioj: was i;i the court of common picas, upon 

fnoTMa judg- ix fevcral piO’.nife'? •, ana ju.;;;iT-''iit bein'; by defaulf, a \vri‘ of 
inquiry w?s cxecut'.-.i, p,.vi four hundred aiid twenty-four po;“ndi 
fiiB plaintiff in damages given. Error was brought into the court of king’s 
fcnror bs non- bench, and the plainti.l in error nsn prsfJiJ, 
pnffed, yet no _ " 

fluU be t HE COURT was moved upon the iutute 3. Hnt. 7. c. 10. 

allowed’ cn the that the deftndant in error fhr.uld, helifirs liis coiL-, t'..n e 
ilBUSe** allowed him for the fum udjud^rd rtao to him, pending the time of 
the writ of error, from ihcj rngment. 

On lire ftatute 3. Iz 4,. c. 9. lately in-rd", concerning^ 

pyst^vjiry theword ‘‘ dar.'.ap •iins bM-i ext iid-'d lo interelt. 

On an aJlion of debt, if iudgn'i-nt go hy deiault, iuw ri lf i, allovvcd 
by way cf dar.i.iges, ocrafijue dctr>.,\ 3 >:rs d-biti (<•/}. Where jud?-- 
mtni gre;’, hy detauU, :he C nart gives the? da u.agrs, without putting 
the party to the trouble of a v.-r'.t of e.n sdry (h). ’’ he entries of 

» cofls and damr.ges in writs of; ner f.^i.r lo favour this conftriic- 

tion. Jn C9. Eniriei (r) the enrry is, “ pra mifts cujia''us ct 
“ dani v.i^'’ which he ii id by rtMlbii of tin? delay. On a quure 
impc.iity where a writ of cn or was pending a ye.ir, the value of the 
living for a year was giveu in danurges, by rcafon of this very lla- 
^ C ^ 7.5 3 true, ti^it Inwriis of error into the cxchcqucr- 

^ chamber, intcred is not allowed ; h;:r tb.L> writ of error is given by 

27. Eitz.c. 8. and theie/ore no: ati'tc^.cd by flat, of ^rilcn. 7.* 

C« A 0« 

It was said; on it:e other fidc^ that t! Is was a matter of im¬ 
portance i for the arguments,if good, hold equally in a!] pe^iouf. as 
well as in this. The preamble iak' > notice of writs of ern 1 being 
frequently ufeJ only for del?.y ; a.id tlie bodv of the act gives the 
party cods and damages only for this wroiigiul delay and vexation. 
A wiit of error is a writ of right; it is founded upon the fallibility 
of mankind and a jiifl policy, 1h.1t a nviii had betn r be a little loii'i'cr 

t ^ 1ll<- frit .«■> .. ...a. ^1^1 t.- 


S 4 k 


[. 504. 2«4. kept out of ills tnoni.y than a wiong fciitencc given. 'I'liis 

and all other: that l..y rcllraiuis upon writs of crroi, have received 
aftridt iniei pretation, bacaufi-reiirictivc of the common law j for 
which thcCoimld referred himfelf to cafes quoted in the cafe of 
Hamondv. N\hb{e). It appears from the purview,th.nt the defigii 
of the adi was only to rcllraii: the abufc of writs of error, and 
ought to be extended oiriy to thofe that are biouglii for delay. 


(fl) Hf'W.p, r,x. of Po'vft-, T-. Otway, 
». ia’iv.'l. 106 . 

(A) I. IJ. lii. Rep. 15’.. :;2. .4 Ti".a 


Co. Tm. 24 b. 

(.1; .Anopymciis, Cio.-C.u. taC. 
I’c !\. 2S1. 
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The words in the n£l:, “at the diferetion of the juftices, &c.” 
ihew plainly, that the damages intended by the a< 3 : muft be fuch 
damages as are uncertain in their nature ; but legal intcreft is a 
certainty. “ Coiis’' aivl “ damages” arc, in law, fynonymous 
terms ; “ damages'' f\u prkna facie iignify “cofts,” though fomc- 
times, ex necejJitaU rri^ it is extended to fignify that damage wluch 
' is the caul'c* of action (a). In an action of debt brought againft 
an executor, the word “ ifamna** in the judgment fignifies the 
coP.s (b). As to the cafe of HolJip v. Otway (c), the reafon given 
ihev wiil ncjt extend to tiiis cafe ; and provc.s no more than that 
tijc Court may Jo ii,not that they will or muft. * As to the forms 
of the entries /» o tlamuis it they follow the words of the 

a£l, but do not pjove what the import of the word “ dainiiu'* isj 
V*lu.ti'.t;r it is, or it is not, fynojiymous with the word cofts. 


'j'o the t aft in Ceo. Cat . [d)^ and ItenJIoe v. Bifbop of Santtn (e)y 
it was aiifwori’d, that it do.*', not come up to the reafon of this cafe; 
bccaiift the V Ji'c w.’.:, tiu rc- in its own nature certain, and fo much 
made <-f it by t!:-; t ir. .-r I'-ie ; Ivit here it is by no means ccitaiii 
•wii.’.t ii ti-red would have I- c:i made of the money ; and to have 
in.idj tli.i'- I.: ic ro-ne up to L!i‘^.rot only the value, but theintereft 
ofibatv. bie, (liould have btcn allowed. It was admitted, that 
the pra'tico if tl.e c(*uit of exchequer, upon writs of error, is 
Oiherwn'i'; .ind a peo,- rtaii.u c-doud toaccouutfor thatdift'erencc. 
For tl’ic ilalutc of 3. jF/'.v. 7. i'ij “ all writs of error and will 

therefore comprchcjid all fubftqucnt {httutes relating to writs of 
error. The tiiree precedent^- of the enrriv s ofth<*ju<igincn:s cited 
were of judgments in the exchequer. Now if that Coiirr thinlc 
themfelvts obliged to follow, in their entries, tl'.c \.oius ofjuia a£l, 
then furely they tiwnk the aef extends to the-n. As tainconvcnicn- 
cics j the queitloii is not about them, but what the l.iw If on 
writ of error the jiidguient be reverfed, aftd reliitutiou awarded, it 
is very rcafotmUlc that there liiould be a recompence, bi there is 
not. It is true, indeed, that in debt a jury will be diiected to give 
the intcreft in damages ; but though this be done in debt, it is 
never done in other ailions. The cofts are afeertained by the 
judgtnent, as Wv.ll as the dvUiiagcs; and thereforeiaterell, by parity 
of reafon, ought to be allowed for thofe ; but this is not pretended 
to. 'I'hc W'ords of tlic llatute arc general, “ any writ of error 
yet feme cafes arc rtfolvcd out of it: for example ; an executor or 
adminiftiator fliall pay no cofts at all in * writs of error, though 
the judgment be dc bonis prepriis (f }• It may be a queftion, 
whether it can be judici.=liy taken notice of, that any intcreft is 
lawful. An aftion ol debt will not lie for money and intcreft (g). 
From whence it fhoiild ft cm, that originally and judici:illy intereft 
is not to be taken notice of. 


(rf) Ptlford's C.ife, 10. Co. 115. 
,(•*) 3-S:ilk.it?. 

(t) a. Saund. ’iai. 

(d) Annnyni^UN, Cro. Car. 145. 
Dyer, 76, 


( /") Midi. Tent), 5. W^’.V. ’ /tHij] 

fJale T. Till, 3. 1 ,tv. 375. 

(^) St-aman •». Dec, i. Vc.jt, 19S. 
But fee ilw cafe of Ilcrri s v. Janiefon. 
553 - 


ajfMflt ' 

Enisioilk 
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Horctet The COUNSEL for ihephintijf replied, that the quantum of the 

intereft to be allowed was in the breaft of the court; that the a£l 
****®"' was a remedial law, and therefore ought to have a liberal con- 
llruftion } that though “ damua*' fometimes fignifics “ cofts,** 
yet when joined with “ cu/iagui” it rruft have a difterent fignifi- 
cation; and they arc diitinguifiicd in every pojiea, damages fo 
much, coih fo much. 

Parker, Chief'fiif lee. No man Is furc of making intereft 
of his money : a man cannot always place his money out t»*) his 
mind : htf may lofe the principal; and wherever inlcreft is I'Jiade, 
a hazard is run ; but here is no hazard at all j the rate of inlerctt- 
was very low when this a«.'f was made. However, if this were a 
new cafe, 1 fliould think it highly rer.fonable, that damages fliould 
be given for the delay ; the word “ cofts” in the a<St feems to me 
to relate to vexation, and “ damages” to delay. Hy the common 
law, in every action of debt damages arc given, occaftone deten- 
tionis dehiii, either by writ of enquiry, or by the court. Where a 
penai Him is recovered, damaj^es arc never given. But upon a 
tingle bill, even by the comn.i>!i lav/, damages arc given for the 
delay. 7 ‘his is a key to llie llatute. ^Vhcncvel• a man is kept out 
cjfhis juft debt, the law implies and fuppofes a damage. 1 doubt 
only by reafon Cii the different practice in the exchequer. 


♦ [27S] * Afterwards, in Trinity Term, 

It was RPS'.Lvi'.n jsy the whole Court, that the defend¬ 
ant, upon a writ of error brought into the king’s bench, fliould 
j.C’t iiave iiiiesrll allowed him, by way of damage?, for the fum 
atM.lilted due to him., fro':' liic time of the firft judgment, pending 
the Vv’i it of eiror. For :.t li'e of making the Itatute 3. Hen, 7. 
c. ro. v.l’iieh I'ivcs the datniijcMipon writ of error, all Intercfl was 
leputcd uidawiul; an.l •iiicr>;l'orc that ftatute could not give it. 
In fact, \vh' n intc;eit nm. higlicff, as at tea per cent, intereft has 
i.'.’t been aihirvcd. In v.r;i-» of error brought into the exche- 
imeiclt is never allowed ; and a uniformity in 
piaciice is t < bo widied and endeavoured (t/). 
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Term Rep. ^S. But In debt on a jurf,;-. 
nitr.t aliumetl in error, the jury, by way 
of dan-.ijf.'!, m:iy ['Ivv imenil upon the 
funi rccovcitd by the iudgnuiit from ih» 
time of f.j’ninjt n, wl^cre, by tlic praAice 
«.f the emut iii'vliicli oiori.-i broui^lit, fucii 
hverclt is not allowed in cult.-, upon the 
aiBrinance. LntwiBle v. bheplicrd, 
'I. 'i'enn Rep. 78.—-Sec alfo Botlily v, 
Bellamy, 2. Burr. 1094. Wclfoid v. 
Havifon, 4. Burr. 2127. Zend) w. 
L. iij;«'n, Tlou^l. 723. r.(.t:s. 
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The King a^ainft Tomb. 

^T^HE COURT. If recognizances arc eftreated into the 
EXCHEQUER, becaufe not pundually complied with, yet if 
the party appear and take his^trial at the next fclfion, he may com¬ 
pound for a very fmall matter in the court of exchequer} becaufe 
the eiFe«A, though not the exa«S form, of the recognizance is com¬ 
plied with. 

Secondly, That Judges of oyer and tenniner are the proper 
judge! whether recognizances ought to be eftreated of fpared. 
It is for the advantage of public jufticc, that it lliould be in the 
power of Juttices of oyer and terminer to fpare the recognizance, if 
upon the circumflanccs of the calc they fee tit. 

Thirdly, No inftance can be produced of any certiorari 
to remove a recognizance for appearance, from Judges of oy^rand 
terminer i and it would be to take away a jurifdiction that properly 


Cafe 140* 

Wlwetecogifi- 
zance. b« 
compounded af> 
ter they hav« 
bcbu eitreUedL 


Juclscitodcter- 
iu.nc whether 
they fliail be 
litujtvd. 


belongs to them. 


* The King The Inhabitants of Bury-Pomroi. 

A Pf^OR CHILD of the parifli of Stock-Flerning was, by the 
churchwardens, bound an apprentice to J. in tlmt parifli, and 
there lived with his nialK-r two years, 'rhen A. removed to the 
parilhof Bury-Pomroi^ but gained no fettlement; and there the 
apprentice ferved out the remaining five years of his time. 

The Court held, that this was a fcttlcmciit of the apprentice 
in the parilh of Btiry^Pcmrol ; and that it was not neceflary that 
the binding and lervice Ihoiild be in one and the fame p- Ih [a) j 
and the flatute \z. Aune^ c. . whereby.it is declared, that a 
fervant can gain no fetllcmcnt unlcfs the mafler does, reliii' s only 
to certificate mailers. 

(ri) Str St. Bi Mc’s w. St. Saviours, Stta. 51. Rex a/. St. Peters on the Hill, 
». Salk. 5^3. Walhoiirn v. All Saint z, Coiilt, 50,, 

FoJey, 150. Rex v. St, Olave’s Je wi), 


No ftrtiirari 
vtr granted to 
Judges of <yer 
ar.d icmiiuer to 
remove recugni- 
unecs fur 3|>pe.tranv.'e^ 

* [ 279 ] 
Cafe 14,1. 

An apprentico 
.trams a ft ttle. 
ment in the pa- 
r th wis. re he 
JOf tliougll 
hound In ano> 
thcr. 

S. C. 2. Conit, 
^64. 
aa!k. 

S. I^loa. 16% 
l6i;. 60, 61. 


The King againjl Wcflon. Cafe 142. 

^IIIS was aconviaion before jullices, for the killing of conics Coiwia.on for 
in a warren incloied. k.llmg of hIj-. 

It was moved to quafli this conviaion, becaufe the (latutc 
3. Jac. I. c. 13. which relates to warrens inclufcd, vittcs mst. give 
this fummary way of proccediu<g by conviction j and tlie llatntc of 
22. Car. 2. c. 25. wliich authorises that way of proccedim;, docs 
not relate to warrens inclofed. The words of the ftatute'aie fo 
this purpofe ; Forafmuch as conics are dcitroyed m warrens and 
*♦ grounds not incloied, by rcafon thel.une is notpnibibitcd by the 
** uatutes in diat cafe provided, which extend only to grounds in- 
VOL. X* “ clofed } 
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Morion for icAve 
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plcad:njf. 


*[ 281 ] 
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clofcd i therefore it is ena^cd, that whoever (hall wrongfully 

enter into any warren or ground lawfully * ufed for keeping of 
“ rabbits, though the fame be not inclofed,” See, 

The Court. 7 'he conviflion is well warranted by 22. Car. 2. 
c. 25.} for the former v/as a partial, this a univcrfal law ; “ into 

any warren.” This fatisfies the preamble. There is a vaft 
difference between the words not inclofed,” and though not 
“ inclofed}” the former are reftriiSive, but not the latter. Unicfs 
this a»9: extends to warrens in. ’ofed, they would be in a worfocafe 
than thoAf not inclofed j becaufe th.,ii offence in the latter would 
be punifhabic by the fliort way of conviction before jultices, but 
not the former. 

A SECOND OBJECTION wa«, that the fummons is naught, fot 
want of time given to the party to make his defence. 

But it was anfwercd, tha^ though the rcafon of fummons and 
giving time is founded on natural juftice, that a pcrfoii may 
have an opportunity to make his defence, yet this conviCfion being 
founded upon confeilion of the party, the objedioii vanilhes. 

Haiton and Oclicrs, Afiignccs, aga'mjl Jeffreys. 

'T^HE COURT was moved for leave to plead a plea, and demur 
to the declaration, at the fame time, upon the 4 . yfwHf, c. 
the words of which arc, “ I'hat it fii.ill be lavvlul for any defendant, 
“ or tenant in any action or fuit, or for any plaintiff in replevin, 
“ in any court of record, with the leave of the fame court, to plead 
“ as many fcvcral niat’ers tiierelo, u'. he Hfall think neceffary for 
“ his defence : provided nevtrtlu’h.l''!, tint if any fuch matter mall, 
“ upon a demurrer joined, be* judged infuJlii lent, cofts, &c.” 

'i'liE Coi'RT. 'J'he words of the act of parliament are, 
“ th.it it lhall be lauud to pUarl as many fsvcral matters, &c.” 
Now a demurrer is fofar f roiu being a plea, that it is anexcufc for 
ir»t pleaditig. Hcie you plead, and at the faiiie time pray that you 
m.iy not plead. I'he wt>id ‘‘ matter” imports a poflibility that 
tl;.- other party m:;y demur to it: but there can be no demurrer 
upon a demurrer. I his ua.s never attempted before. 

ILimir.oncl Webb, 

gave a bond to Puichfli-t conditioned for the 
^ ■* payinent of f i tT;uth money by (FeU\ IFebb gave a bond to 
roiuii'ii, s."!! thus ; “Whereas Hammond \\’a% ^XMcnoL 
“ bond to Patche s/, lor the payment of fo much money at fuch a 
“ day, by hi.ii the i. i J Webby the condition of this obligation is fuch, 
“ that il’ the jiioii.:y be paid by Webby according to the condition, 
“•of i!k: faid bvuid, then this obligation is voidj otherwife, &c.” 

A’i aclion 'vas biought upon this laft bond \ and judgment gi^en 
fi.i the plaintin’i a..d writ of error was brought. • 

C .■ .:.r’V.!.in ; J.ic. J c 'i. 


Saikeld^ 



HilaryJTcrm, f.,Geo. i. In B. R. 

Salk ELD, Serjeantt moved the Court, that upon this writ of 
trror the plaintiff in error fhould find fpccial bail by virtue of 
3» ya(. I. c. 8. which cna£ls, “ That nocxtrcutionfiiallbeftaycd 
on any writ of error or fuperfedeasy for rcverfing a judgment in 
“ any a«ion of debt or »ontra6l for payment of money only, 
unlefs, &c.” Now here the bond is conditioned for the pay- 
*inent of money only; for the condition, properly fpcaking, begins at 
thefe words, “ the condition of this obligation is fuch what went' 
before beingonly recital. We are therefore within the very words 
of the a£l \ and if fo, 1 am fure tliis Court v.iil not confWue us out 
of the meaning of the ftatute; for this is ;) remedial law, and ought 
therefore to have a large and liberal conflruCHon. Vv'rits of error 
are in delay of that * right which the judgment has given the party, ^ 
and therefore have always been ItKjkcd onoii by the common law 
with an evil eye. 'The ftatute oi' AlarUlrli'gc is a penul law ; 
and yet, bccaufe a remedial lav/, it has bccj) interpreted by equity. 
That a£l fays, *-’-*Jirmarii non fuciant vujhim and it has been 
refolved, that the word firmarW fliould exteitd to ftrangers ; atid 
that this aft extended to wafte amlttendo^ though the word Is 
^ fact ant f'* which literally imports aftivc wafte. 

Bran'thv/a VT, Serjeant^ftr the defendant in error. This aft 
ought not to be taken Ia' equity, becanfe it is to take away or clog 
a remedy that the party has by common law. And for this very 
rcafon there have been cafes ruled, that this ftatute fhould not be 
taken by equity. In t!ic cafe cf Garret v. Danby (af an action of 
debt upon an award held iu)t within the ftatute (^j. He mainly 
relied upon this diftcreni-c ; where the bond is conditioned for the 
payment of money in difeliargc of a debt, and where the payment 
of money is in defeaCmee t>f fome other collateral matter. 
Tout temps pri ft be pleaded, notwithftanding ate ’sr, where 

the money is to be juid in difeharge of aMcbt; but not where the 
bond is in defealance of a former bond. 'I'his differen-.-. is taken 
Co. Lit. 207. a. ^'hc condition of this bond is the fame as a bond 
tofavc harmlefs j which, without doubt, is cit. of the aft (c^. 

Park!;r, Chief'Jadiec. 7 'his bond ftands only as a fecurity 
for damages ; it may he difeharged, and the plaintiff not pay one 
penny; there is no diflcrcnce between this bond and a bond tofavc 
harmlefs ; and it is out cf the meaning of tl;e aft. 

* Pr att, JuJiice. I'hc only queflion is, whether the cafe be 
w'ithin the meaning of the act; for no matter whether within the 
words or not. And It feems to me, that ti-.e prefent cafe, though 
pofTibly within the words, isout of the meaning »»f this aft, w’hich 
is plainly this, that where a recovery nccell'arily imports a debt due, 
there this aft takes place, but not where a recovery may or may 
not import a debt due j and the rcafon is, that delay in the Utter 
cafe is not cftcemed fo prejudicial as in the former, 

* Jdjournatur. 

{o) Garret S. Dandy, i. Show. 14. (r) 3. Iv-lft 

fi) Jiliow 14. 4. Keb. 131. 
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Cafe 145. Nutton agatnfi Crow. 

A writ of error HIS was a writ of error directed to THO^fJE DoMiNO 
dirededto X ct 'YMi^VotL. CapitaWJuJlic, fm d( Banco't* and the return 
« *' Thom a: 'i'REVOR, Mil. Capital. JuJiic. infra- 

Juftice’ofour nominat. is’f. Placita irrotulat. coram Thouk^Tkevok^ ■ 
«» Bench, &c."“ Mil. &c.’* 

•* The anfwtr Whitakf.R, Serjeant, moved to quafli this writ of error, 
** of Thoma* becaiifc “ ThonuT revor,Mil," the perion that returned the rec(^rd, 

•* T»bvo«, could not poffibly be the fame perfon with “ Thom, Dorn, Ira ?/ 

«* whom the writ was directed. In the cafe of Orde v. More- 

t, iB.named* ' (^h where, though a record before a bifhop and feven is a 

« &c." ikvdcl. record before a bifliop and fix, yet the writ of error was quadicd, 
8. C. ante, 170. becaufc wrons deferibed. In Ferrers' CaJ': (h) it was held, that 
S. C. Cilb. 104. “ HeNR V F K R R E R s,Knight,'l and “ HF. N R Y F R u R t B s, Baronetj* 
$aiir. JO. cannot be intemled to be one and the fame perfon Lord J)e La 
Wat's C-Je (c) was alfo cited. In the cafe itf ITeydon v. Gvd- 
fulve fd), a writ of error diredted to rnoM/E Ki.i;- 
MING, Capital. 'JujHc. ad placit ly" was qn.dhal, becaiifv.-the 
words “ coram mbit tenend. aj/i/na: ” were i-mittcd. Jt it be 
cbjcclcd, that thcic Is but one C.'i;xf Jultice.of th.‘ conimon pleas, 
the arifwer is, that a writ of •■iroi eaiiwoi be ih.iOted to tlie Chief 
* [ 284 ] Julfice by name * of his oilic’, but it m.i»l be by his natural 
name} and tin* reafon is, hecaiife if no letmn he inatle to the wiic 
. of error, there goeJ an ./Am, then .i f.A/; ;Vj, .md then/./.• .///u. / 
vvnici. mull be directed to him by Ins natural n.ima. And the ctfe 
is itronger he.-e, betaub; there is no attacb.inent againil the perluii 
but the goods ol u peer. 

Salkeld e ntra. I:i the c.ife of I'itl'f v. (e), a 

Co’nmilTion of n.'/i prius was direeb.d te ‘‘ Ki. '.f.’CIs Hakvi.y, 
Artni^crOy one oi tv juOices Dr.m. Hat.c ,atid ti’.e re- 

tuin was, th:it the trial v/as beitjre “ Fa'sc 1 s 1 i a u v !•: y , Aliiite, 

“ one of the Jnltice'^, i^c.yet held well j becavile he in'giit ho 
arnti^yr at the time of the ilTuing out t..at cotnmillion, ai.d niiits 
at the titne of the tri.d ; atiJ becaiilb orJicrwifj all the t: i..!;. <>t TH K 
ci-'curr wouid be ovtitnrown. A' to the cafe of Lor i De La 
that was d •tarmine.l who!!/ upontlie pleading. IK- a ,.'.-ed, 
fio.n the authoi ly of the Year-Hook. Ihn.b. i. aii'l W.J'.ms, 
2-i.O. tliat Inijht .’tid ifjuirr, ;uvi Inr'l’t and harotiiiy could not be 
one and th-. fame perlon ; but tliat lucii a one ;/;<Ar, and Inch uona 
downtti, iri^^iit bo one and the fame peilbn. lie quoted thb 
REGis i'hR, ■’-87. b. where the fame perfon, in the lama wiit, is. 
called in th*'bi ginning of the writ tnlL’s, and in the latter end of 
(he weit bat 3. He quoted allb Savill's Caje {/). 


(S'' Yc]v an. 

(i) Cia G,r ,71. 

(f; b. im-Jir t!kt nwnc cf 

Erf •;, Vk\lt’4 


f/t) Cro. J.IL'. ■541, 

y) L.itv'j, ifi. 

/ ) C.o. -Kj. 


P.yP.KER^ 



Hilary 5'erm, i. Gee. i. In B. R, 

Parker, Chttfjufticc^ with the confcntof the reft. The 
writ of error muft be quafhcd. Names arc for the diftingulfliing 
of pcrfons. Such a one miles^ and fuch a one dominus^ are two 
diftercnt names, and therefore to be intended different pcrfons. 
In records and legal proceedings the whole name is to be fw*t forth; 
^and therefore Thom. Trevor, Mil. here in theplacitn, muft be 
intended of fuch zone mil. who was no lord. * As to the cafes 
cited, and the difference taken between them and this, viz. that 
the fame perfon may be both miles and dominus^ but cannot be 
tfquire and knight^ or knight and baronet^ the true diftimSfion is, 
that where this alteration has been made in the addition, and 
held good, both the additions have become conliftcnt, by reaibn of 
the diffurcncc of the times; fincc he who was c/quii e at the time 
of the writ directed, may be a knight at the return ; and fo ail thofe 
cafes may remain good authorities. As to the Rcgi/ler^ it is nothing 
to the purpofe; for the writ is only ^ dirctSlion, that he who at 
the beginning of the adtion was miles is now become a peer^ and 
that the procefs fhould hereafter be againft him as a peer. 'I'hat 
writ does not import, that the fame perjpn was, at the fame time, 
both lord and knight (though that be true), but that he who before 
was only a knight is now a lord. As to the objci^ion, that the 
office afeer tains the person, there being but one Chief Juft ice of 
the Common Pleas, t anfwcr, that we muft not judge by our own 
knowledge, or the kivjwledge of anybody elfe, but by the record. 
Belides, Flemming*s Cafe is a full anfwertothls objection. The 
cafe alfo of Rider v. Broderick (a) is the fame with this, and the 
Court was of the fame opinion j but no judgment is entered. 

Afterwards, in the fame 'Perm, two more writs of error, in the 
cafes of Fuller v. Davis and Ale.\andir v, Symonds were qualhed, 
for the fame rcafon. 

« 

(«] Gilh. 299 


Aylwood agitinjl Woolley. 

A N ACTION was brought in the court of common pleas upon 
three leveral promifes: the firft torfil'ty-five pounds; tlie fc- 
cond for fixty-fivc pounds i and the third for fi\ty-five pounds. 
'I'hc defendant pleaded as to pait “ non affwnpfitf and as to part 
in abatement, * thus, viz. as 10 fifty pounds of the fiift prnmife, 
ilxty pounds of the fecond, and fixty pounds of the third, quod 
eve cajfetur, becaufe there were three aiftions depending in the 
Court of exchequer for the fame funis. Judgment of refpon- 
dtas Ollier given in the court of common pleas. 

The Court of King's Bench, upon error brought, were of 
opinion, that the judgment in the common pleas was well [pven; 
for a plea in abatement muft go to the whole, and not to parr; 
and the three actions depending in the court of exchequer 
might have l!ccn pleaded in bar of the whole. 

. 0.3 - 
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C^e 147. . . a^abift Ormfton. 

A wn of ex- tN an action brought upon a bill of exchange, made payable 
**** ^ ** plaintiff,” the declaration fet forth, that 

** *A" Is defendant, by his acceptance, became liable to pay it to the 

fame as if •^Y^\^iMWtficuncIum confu^-tudimm mrcatorum. Upon this declara* 
were payable lion there is a demurrer. 

It was urckd for the deferjant^ that the plaintiff had only an 
authority fo indorfe thf bill, ;uul thett the indorfec might maintain 
an adlion; but that tlic plaiiuilf was not entitled to receive the 
money. It was compared to the cafe of a devife that executors 
ihall fell land, where ihe executors have only an authority to fell, 
but no intcreft; and tacretbre immediately upon fale, the vendee 
is in, not from the executors, but under the will. 

On the other side it was fuld^ that if thi^was law,amulti- 
tude of bills of exchange would be overthrown; that by the cuflom 
of merchants tliere is no ibfic.-encc between payable “ to the order 
“ offuch a one,’* or payaWfe ^*tojuch a one or order-,* andthatthe 
* 287 ] cuftom is confefied by the demurrer. * That the fame ftridlnefs 

and nicety are notrcijuircJ in ttic penning of bills current between 
Salk. 443, merchant and mu chant, as in deeds, wills, &c. In policies of 
infurancs, “ wairantcd to depart with convoy,” has beenrefolved 
to import a conilnuahti witn that tonvoy as long as may be («) ; 
and this nott.v vi ttrmini, but becaufc it is underAood inthisfen^ 
by merchants. 

'J'he Court. Even in cafe of land, a grantor devife of the pro¬ 
fits of land carries the land. 'I hc word “ order** implies property ; 
there is no dili'ei ence between having a power todifpofc of money 
and Having the mone> Itfclf. What Is an order, but an authority 
to appoint tiie payment of it ? which the plaintiff here does to 
himfelf. 

Judgment for the plalniiiT. 

(a) See the r.aft Jeffeiif!, r. Liptiwiic, bert v. Plgou, Park on Inf. 339. Lilly 
3. Lev. 320. 4. iCiod. 5S. I. Shvw. w. Ewer, Dougl. 71. Taylor-v. Wood- 
■lio. Cou’.on V. Moilty, z. Sfr;i. tz(-: iitf., Park on Inf. 349. 

Viitoria c'. Clevc, a. btra. tajy. Piil> 

Cafe 148. The Parin', of Briohtwcll The Parifh of Henley. 

Aferviceoffor- WEEKS after Michaelmas a fervant is hired until the 

ty days under a A Michaelmas following ; and upon the Michaelmas following 
hired for a year until the next Michaelmas, but did not 
with *an imme- O'** *1*® 7®^* i fcrvice in both years was above a 

diately antecc- yeaf. 

dent fcrvice un- • 

der a hiring for lefs than a year.—S. C. i. SciT. Cafts, 92. S. C. Folty, 198.143. S. C. z. Bott. P. L.. 
417. 1. Stra, 83. 
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Tbc queftion was. Whether this was a fettlcmcnt ? For though 
We was a hiring for a year, and a ilrvicc for a year, yet it was 
not a year’s fervice fubfequent to that hiring. 

Parker, Chief the reft of the Court concurring. 

It is a fettlement; for here is a hiring for a year, and fervice for a 
■year, though not under that hiring ; which was refoivcd not to be 
neceflary, in the cafe of Overton v. SteepUten ( a). But if a fervant 
is hired, duiing awhole year, from week to week (i), and is then 
hired for a year, and ferves one week, this is no fettlement, for 
the want of continuance in the fervice for forty days (^) after the 
fecond hiring. 


TRi 

Pabkm w 

BitlCMTWIIifc 


agmijfi 

THE Parish 

or Hkmi.it. 


It 


(«) Tort. 316. S. C. Setr. & Rem. 
155. S.C. 3. Salk. 257. .S. C. 12. Mod. 
224. S. C. Buir. S. C. 54^. S. C. 
3. Uott’.s P. L. 415.—See alfb the l.inic 
point, Rex V. Southn.olion, t. Ld R.ty. 
436. Rex t'. Eariliitind, 2. K'^tc. P. L. 
423. But the hirinj;iora ycai mull he 
made brfcri. theic is any difconiinuancc of 
the former ftrvice, Wirliford-r,'. Brt tfoid. 
Foil. 3ir. And for what Ihall ht am- 
lidertd as a dif(.ont;im.iiH«-, fee Ri x v 
Fif(.!u.adrvlagdalcn, nuii.-S-i. iif. R.': 
V. Caverfwdl, Biiir. S. C' 4C1. R.a t. 


El!''.fn!d, C,i!d. 4. Rex ni. St. Giles’s 

Re.tdiiir;,CaU. .,4. Rexv. L’ndeiharmw, 

Cali. 6^. Kcx -a. Crepdon l.'ndeiv.'ood, 

Cald. 3^!). Rex Sul^uvc, 1. Tci;it 
Rfp 77 'i 5 . 

ih V.-x ’x>. Ib^v.’orth, Cild. 179. 

[i. J.ut it is now decided, that .1 fettle- 
iiifiiL PI -.v be gained by ferving 1 year un¬ 
der diiii.! t;ni Liringi, it one of them be for 
a ytJ!, aiiliough thne be lu t Icrt/ dkyi 
Imn. iM.i-i :i;e ytaily h.n:..;, Jt.x 
ii li..oita!iu. ut Auion, j. 'fcim Rep. tji, 

• [ 238 ] 


* Kitron ar-'r^ii 


r> 


H amlin, ahigh-flierifl', by a I-isd irilh:iinent,mai*c Lancafler 
his undcr-lhtriir, in t.iiilj-ji /i^/'who hao been unJer- 
Iheriff the yiv.r licto'c ; i.-u’- lyUli.i I at.ufir nor /‘Ifcjin :00k. the 
‘oaths rcquiredby ^7., c, \j. j and n'."i lieih. .’s year was 
expired, and b^tuii.' a r.ev/ ihciill wa-; ..ppoiiittJ, A.tl.n'n made ati 
aiiigiimcnt of a buii-botiv). 

N. B. yf/f/i/M aivvav - . “..•.1 :s iindr r-Hic.''ilr, and Laiicajler vuii 
at all. 

The qucflion w.is, V* . i fhfr /Vo v-M' .'hrli a perfnn as that 
his affignmen’t Fihe b:’.i!-b..jnl ,i t:*'-.-i nii.r- JeLiIl W ilhin the 
ilatutc of 4. yi/iuc, v. ib. {>. ilie an.. nJnu’iit of ibo lav.'. 

Mr. Robixs arru! d, tii.v Mi. alli^iiincnt w.i''> 7 ’his cafe 
is to bercfolvcd into two poiiits. FiR., r, vViuih'r i*" be neceflary 
that this aflignment In-tn-.'L- by the hi'li-fhcnh’in pei i'.ni ? And, 
SECONDLY, If it bf not,\> hi ttn-r thi. .-lli ;n.n. nt, b-niig made by 
Altbam the under-fheriff de be noi a L,oi.d .iflii^'iinerit ? 


Cafe tr|9. 

An -pje’iiP 
irijy.on tiicfta- 
tute 4. ji ,'7 f, 
c. i£. aiTign 1 
lM:i-bor.d in the 
PAme of the 
f‘’sd-Jf-7 but 
a pcilen for 
whom thlsofhce 
is held in truO, 
.ind who has not 
t.i'Kbri tht oaths 
direclid by 27. 
JV.a. c. 12. is 
ii.1t a legal undo - 
yt-;;/within the 
ad." 

.S. C. 1. Stra. 
60, 


As to THE Flit .ST Point he ai jMv. d, ibat it w.is f d-nirtlya 
doubt, if the ihcrifl’ rcturiu-d a t:rpi .is hij niud, notwnh- 

flanding by the ilatute of 23. Hey,. 6. c. 10. he is cbli^ed so bail 
•him, and has nut the body in court .11 tin* day of tl.c return, 
whether liy was lu't liahlv Ui.in atlion, 'f lu* law vas :ii't fettled 
in this point until the iwcnty-firlfyear of Cbatlcs the iV.u.vi/, whcti 
t CL 4 « 
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it wa$ refoivcd {a that he is not liable to an a£lion. In the fta- 
tute of 4, ^nne^ c. i6. for the amendment of the law, though 
“ under-flierifP* is not mentioned, yet he is fir from being ex¬ 
cluded j he may poffibly be included under the words “ other 
“ officers.” In ali minifterial a£lsj whatever is done by the 
undcr-flicriff is of the fame authority as if done by the flieriff him- 

* £ 289 3 felf(^y)' *Thc affignmentof bail-bonds to the plaintffFis no new’ 

thing; it was a common prafticc before the ifatute ; and though, 
in ilri£iners of law, a bond being a choje in aiiion^ fuch affignments 
were not good, yet fuch affi^ments have been taken notice of in 
courts of law, and not fuffered to be evaded (r). The ftatute 
4 . Annc^ c. 16. is not in nature of an authority to the fherifF, but is 
a judgment in parliament that the flieriff fliall do it, and he is liable 
to anacflion if he do not; and in chancery he may be compelled to 
a fpeciHc performance, according to this a« of parliament. 
There were two reafons for making this adt of parliament; the 
ona to obviate the abufivc pradtice of flieriffs in releafing thefe 
bonds, and thereby cutting off the plaintiffs from the advantage of 
them, for whofe fecurity alone they were taken ; and fecondly, to 
remove the chicane of the law, that thefe bonds were not affign- 
ablc, becaufe chofes in action. Had the flatutc only made the bail- 
bonds affignable, and not faid by whom, the law would have faid, 
that the flieriff was the pcrfbntoaflign it. ^ If the flieriff die before 
affignment, fliall not the executor of the flieriff affign it ? As to 
the objedtiun that may be made, that the circumffances required 
by the adl of parliament to be obferved in affigning make it 
neceflary for the flieriff to do it in perfon, it may be anfwercd, 
that the reafon of preferibing thefe circumffances was only to 
make the affignment more effectual ; and to diffingtiifli the 
affignments by virtue of this adt from thofe inufe before ; and may 
therefore be compared to fines {d). But there was no defign to 
abridge the power of the under-flieriff. An undcr-flieriif, by 
virtue of his office, is included in fcveral adts of parliament, 

* E 1 named (^). * Execution is the end and life of the 

law (fj. This is a mechanical part of the iheriff^s office ; and 
qui per alium facit^ per feipfumfacit (i'). 

As to TKF. SECOND POINT, it is no more than this, whether all 
afts done by one who appears and adts as undcr-fticriff (hould be 
void for want of fomc circuniftances that none think thcmfelves 
obliged to inquire into, and concern the under-flicriff only, 
'J'hough thcr&be an undcr-lhcriff legally appointed, yet he not 
appearing, nor acting, it makes no alteration at all in the cafe. A 


Kitton 

I'AG. 

3. Salk. 314, 
3 * 5 - 


(«) In an Anonvmous Cafe, 1. Vent. 
55 - 

(A) Year-Book S. JLn. 4. pi. 20. 
I^ob. 13. 3. Bulft. 77. 9. Co. 48. 

V. Jackfon, 22. Qar. a, 

\d) 3. Co. 88. 


(.) The ’fiatute of W'fimtnfltr tie 
S^ind, c. 11. c. 18.; the 25. Edw. 3. 
c. 17. i and fee Fits. N. 0 . a66. 4. Co, 
C4. 

(/) S Co.9». 

Cvu. Car. Salk- 


gaolcc 



Hilarji Term, i. Geo. i. In B. R, 

gaoler de faflo is bound to take care of the prifoners {a ); and 
generally the lawisfoythata^fs done by thofe reputed in authority 
are good (A). If the a£fs of under-fherifts de fatlo were void, iti 
fo many ads of parliament relating toiherifFs fomc care would very 
probably have been taken about it. 

• Mr. Reeves, contra^ infiftcd, that the oath to be taken was an 
oath of office j that Lancafter was in a legal manner conftituted 
undcr-fheriiF; but that Aliham had no deputation at all, but was a 
mere intruder; that fuppofing the affignnicnt pei formed during the 
year of Hamlin might have been good, yet it would not now, being 
performed after (r). He took this difference, that where a ftatutc 
appoints anything to be done by the fhcriff, and preferibes no 
particular manner for the doing of it, which makes it neceffary to 
be a pcrfonal ad,there the under-fheriff may do it,though the fficrift’ 
only is mentioned; but where the manner and circumffances 
enjoined and preferibed by the ad make it a perfonal ad, there 
the * under-meriff cannot perform it; which difference anfwers 
all the inftanccs brought from ads of parliament; and he inlifted, 
that the ftatutc enjoining the affignment to be under the hand and 
feal of the fhcriff did make it apcrfonal ad. Indeed, in En^le/teld’s 
Cafe [d) it is held, that tendering a ring is no perfonal ad j but 
then it is refolvcd, in i]\»Duh of Norfolk's Cafe there quotci, that 
the ufes being revocable by writing under the proper hand and feal 
of the Dukcy it was a perfonal act, and not capable of being per- 
. formed by anybody elfe. 'I’his cafe is c.’tadly the fame with that 
at the bar, except the addition of the word “ proper,” which, 
according to the QzkoiSmith v. Jf^heeter makes no diflercnce 
at all. If the fheriff die before aiiignmcnt, his executor cannot do 
it. This is cafiis omijfus \ and the plaintiff mult fuc in the 
fherilFs name, as at the common law before this ibv .c 4. Anne^ 
c. 16. • 

Adjournatur (f). 


(«) 

(/') a. Inti 331. Cro. Eli*. 699, 
Ilowkll's C'ufe, 1 Kxb. 3^7- iind Hams 
V. Jay, Moor, 11*. Cio. EL*. 34. 

(.) Ytar-Eook 34. Urn. 6 3. 6. 
J. Roll. Abr. 894. Mtwr, iiz. 757. 
Vclv. 44. Cro. Jac. 73. 

{it) 7. Co, J i. 

(«) 1. Vttit. 1*8. I. Mod. 40. 

(/) PA R X £ p., tv i<f' juji-i f 1 in 'rrinity 
XiTin, J. Gcf. 1. Old, (tiat he bad had the 


advice of all his Brothers on ih's cafe, and 
t.b.jt they wt-re ol opinion, tiwt an iindcr- 
thcritYhlmreH inlglit ailign a hail-ind in 
tiic name of the higli-flieriiT, it hav.ni; 
been thcconftant pr.^clice finer the ilaU'tc 
4 c. 16.; but that if the 
inent were neither by the high-fhci.tf 
nor his under-Ihcnff, it would not hs 
good: and thil being tne picfeitt cnl'i-, 
the defend.int had judgm.nr. S. C 
I, Strange, 60. 


KirT«ii 

agait 0 

Fa«. 
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HILARY TERM, 

The Firft of George the Firft, 

IN 

The King’s Bench, 

A T 

• Ni/i Prim, 

XiKroKC 

Sir Thomas Parker, Knt. Chief yufilcs,. 


Reeves ugainjl Synioncls. Cafe 150. 

T his was an aftion brought by Raves fora fiuantity of on tlic trial of 
IfockingS fold to Symonds. an aeVion fcr 

'I'bc defence of Symonds was, that it wAs not he tiiat bought the dl^vcred|lp«'- 
ftockings, but his foil, wlio font them toin the V, jf trade, ibn cannot be 

admitted to 

To prove this he would have called his piovc, tluttho 

Tk IT 1 -1 I plaintiff gave 

rARKER, CbteJ JnJucc, he c:\uuo! b? nn evidenre; tiPCauf: ihccit;ditto-yw, 

here is an advantage madt: by 'vay of tr.'.Ii-; and 10 v\hom this and not to 

advantage fliall acci uc dLj)(.n«ls Ci..ijxiv this queifion, Who* 

made this contradl >* and now or.-j corner to fvi'car, that he made 

the contract himltlf. 


* Darnell, Seru-i:.:t Hi' may be a witnefs; becaufe ^ 
he will neither get nor loi'e by liiO event <d' this c.iufc ; for what 
1 $ now given in evidence cannot be given in evidence in ancdier 
action. 


[ 292 ] 


Parker, This you have often faid, and I as 

often anfwcrcd. if an a'.'.lion be brought by a commoner for his 
right of common, fhall another jx.ffon that claims a right of cam- 
rfton upon the fame title be allowed to give evidence ? No ; and 
yet it is cerijiu that he can neither get not lefe in that caiife •, lor 

the 
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Rttvia 

^nfi 

Stmokbi. 


Hoh. 9*. 
s. Vem. 375. 


the event of that caufe will no way determine his righL But 
though he is not interefted in that caufe, he is intereflcd in that 
quedion upon which the caufe depends; and that will be a bias 
upon his mind. It is not his fwearing the thing to be true that 
gives him any advantage, but it is vhe tiling's being true } and 
the law does judge, that it is not proper to admit a man to fwear 
that to be true which it is plainly his intcreft fhould be true* 


.EASTER 



EASTER TERM, 

The Firft of George the Firft, 


I N 


The King’s Bench. 




Sir Tliomas Parker, Knt, CbicJ JuJiice. 
Sir Lyttleton Powys, Kj\t, ") 


Sir Robert Eyre, Knt, 
Sir John Pratt, Kfit, 


V JuJlices. 


Sir Simon Marcourt, Knt, Attorney Gethral, 
Nicholas Lcclfmere, Efq, Solicitor General, 


* The Pai'ldi of Frencham a^y'mft The Parilh of Pep¬ 
per liarrnw. 

T iPS was the caff of a fcttleniciit; and in the orJcr of the 
julticcs th'j f.ict was Itatcd fpeciall}'. 

A f rvant was hired two or three days after Mkhaehnai^ to ferve 
until Michaelmas next j but he (i*rvc<l as many days after Michael¬ 
mas as made his year compleat, and then received his wages, 

Darnj’I.l, ScijcaiU^ argued, that this was no fcttlcincnt; for 
the C'Airt rnuit take the fact as Itaied by the jurtices j and there¬ 
fore, tliiinjTh ilie eirtuinlKinces :et forth in the order might have 
been fuiiicicnt to have iiidiited the julliccs to have found this a 
fraud, and that the real hi.ing was for a whole year, yet fiiice they 
have exprefbly Hated the fact otlierwife, and that he was hired three 
pr four days after Michaelmas^ until Michaelmas next, the Court 
muH take the fa^^l for granted j and then there can be no fettle* 
pient, bccaufe there is no hiring far a year, as the law requires, 

yiiljournatur, 

•Put afterwards, ut auMvIt it hcM no fettlement. 


*[mli 

Cafe 151, 


A fervice fi,ra 
yinr wiil nu 
gain a rattle, 
nicnl, iinlcrs 
there a alfg a 
hiring for a year. 

S. C. j. Self. , 
Cafen, 71. 

S.C. Foley, 144. 
S, C. Fort. 311. 
S. C. Sett. A 
Hem. 


JolTelyn 



•[* 94 ] 


Eafter Term, i. Geo. z. 6: R, 


Caie 152* 


* Joflelyn agahft Lacier. 


A bill, requiring ^T^HIS was A WRIT OF ERROR upon a judgment glvcii in the 
the drawee co A Court of common picas in ati a£lion of aU’unipftt^ where the 

vans drew a bill upon ’Jsjj'ehn^ requiring 
the grim- P^y Icvcn pounds every month (the ilirlt payment: 

**ingJuh^cKecf to begin in December^ about two months after the date of the note) 
**tbtdrmotr,''ii out of the growing fuhfi/hnce of Mvrins, and place it to his account } 
Urt a negotiable Lacier Carried the note to wlio accepted it, and pro- 

5l^Wn*”e'cuf! to P-'^y 't, fcamdum tenorem bill,a ; by which acceptance, 
torn of mcr- according to the cultom of merchants, he became liable} and tha^ 
chantt} and a afterwards he refufed to pay, &:c. 

ft^uKiiun fcn- The defend.:nt pltaJs ron njimpf.l l.'/ra fex annos^ and judg- 
ttm will ment was given for the pl untiil-j upon v/hiclijudj^ment the prefent 
not fuppoii an error is brought, 

aftion. ** 


4. Sto. 24. 


5* C‘ 3*®- BranthwAYT, SerjenKt, who was of counfel for the plaintiff 
S. c. Forf. 281. in error, owned that the defendant’s plea was naught; for the pro- 
|. Wilt a6a. mifc being to do an aft upon a future day, the plea fliould not have 
been non ojfumpjit^ ts c. but that caufu n.Hionis mn accrevit infra 
Jex annos. But he infilted that the declaration was vicious ; for 
the plaintiff declared upon the cullom of merchants, concerning 
bills of exchange ; and yet fets forth fuch a bill, as in the very na¬ 
ture of it appears not to be a bill of exchange. It is ef- 
fential to a bill of exchange to be negotiable, which this cannot 
poflibly be} bccaiife it is to pay upon a contingency, out of the 
“ growing fubliflence” of Evans. If it fhould be objeftcJ, that 
there is fet forth in the declaration an exprefi. proniile to pay, it 
maybe anfv.xrcd, that this will not help the matter} becaufe a 
^ naked promife, a nudum pcMinn, is not in law a fiifficient foun¬ 
dation for an action. There muff be a conlidcralion; and the 
confulciMtion rriuft be purticul.irly fet forth in the declaration, that 
fcj the Court may juJge whether it be fuiiicient to maintain an 
aftion. In the c.ale rif/‘V^Vr V. the plaintiff declared, 

tliat the ojfendant being iiulcbie*l [uojulfed t«) pay ; and it was held 
that the ccriildoiation was jka fuiTlcioiit'y i^t forth, for that the 
pUintiff ought to have fpccii'lcd riie oaiife of the debt; as money 
1,-nt, goods (old or dJivcred, In the cafe of Fri:ket v. 

jl/i’«/,•('/'), ^*-paulitiuiii (.'• ficfho'iM I ’rbcar,” is held not a good 
co:'.!n::ratio'ibecanl'j no ce. tain iD'Igmejit can lx* made, what 
portion of lime that is. A confidi raiion of forbearance fora con¬ 
venient time, will be good; bur then thi re mufV be an averment 
how much time he <lid flay (t). In the cale of Il'tl'e v. fl f' (d)^ 
in an ojji'mpui bv an executor the plainl’ilV dccl.iie'd, that the de¬ 
fendant bc.i.g iridcbicd to the tcllator intuc lijm of twenty pounds, 
according to .in r. :.:ncnt between them mad'-, promiied to pay ; 
axui .n'ter vcrdici lo. itiL plaintitf, upon mn ajjumppi^ the judgment 


Ante, 1C4. 
$alk. 422 . 


*[295] 


•itlk. 129. 


(.j' Cio. Car. ; 

[t) 1. Si: si. 


' ) t:\ Sv I' u II •>?,«, y-yi; I. Sid. ^ 
i 7 h-1 i',7 

W.'S 
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was arrefted, for want of fetting forth this agreement. The cafe 
of Pearfon v, Gaaell(a) was ftrongljr infilled upon, as a cafe in 
f^oint, to prove that this was not a bill of exchange; and that a 
declaration upon it, as a bill of exchange, was erroneous. 

Mr. Reeves, in affirmance of the judgment, argued, 

• First, Tha* t’.!'. was a good bill of exchange; for the words 
•* out of my i^rowing fubfifience,” do either import fome interefl: 
or effedts that the acceptor had of the drawer in his hands, or 
they are idle and infeniiblc. If the former, then the cafe is in 
cffedl this : A. draws a bill upon B, requiring him to pay C. fo 
much mojiey, out of the money that is in his hands ; non r^ert 
whether B. has any money of A, actually in his hands; for by 
his * acceptance, he is eftopped from faying the contrary. But 
if the words are infenfible, then they are furplufage. 

Secondly, He argued, that Tup^ofing this not to be a good 
bill of exchange, tlicre was an exprefs promife laid, and a fufficient 
confiJcration to iiipport it. Labour and trouble, &c. are fufficient 
confiderations to fupport an ajf 'umpjity as a valuable one; for almoll: 
any confuk raiioii, tliough ever fo fmall, has been held fufficient to 
fupport this fort of aftion [h). He infifted, that the drawing the 
bill was a requeft and authority to demand the money; and that the 
trouble the plaintiii' was at in demanding the money, was a good 
Conlideratioii. 

. Branthwayt, Serjeant^ replied, that the going of the plain¬ 
tiff to demand the money, was no part of the contrart, nor any 
advantage to the party that made tlie promife. 

Adjournatur (c), 

(a) 4. Med. 243. witliin t|ie cuAotn of merchants; and 

{L) 3. Cro. 77. 1. Sid, 3G9. i. thcrirforc that the aftion rogld no( be 

Vent. 71. 74. fuppurted by tlie promife. U. C. poft, 

(() The Court was of oplmon, that 3 ib. 
thu was not a good bill of exchange 


The Qiieen a^ainft Blagden. 

TbifR. REEVES, for the defendant^ obferved, that if the crown 
* had a right to join iffuc upon the traverfe, yet the iffue was 
here ill joined, becaufe not joined in the words of the traverfe, but 
more narrow and reftridlive. 'I'he information charges the defen¬ 
dant with ufing the office, liberties and privileges, franchifes, &c. 
of portreeve of the town of Honiton^ and the traverfe is taken in 
words as general and coinprehenlwe as the charge; but the iflue 
taken upon the traverfe is absque hoc that he ufurped the office 
generally. Now a man may ufurp the office, and not ufurp all 
ne privileges, 5 cc. relating to that office. 


Jottasvi 

Lacixs* 




Cafe 153 . 
5. C. ante, «is. 

5 . c. eub. s. 
145. 
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• As to THE MAIN QUESTION, Whether the crown is at ff- 
Vbtthcr the berty to take iifue upon the traverfe, or not ? the only precedent 
cmvnmay take alledged in behalf of the power of the crown, was that of 7 hi 
IfUe upon the ^eet: V, W..lcourt (a) } and there thequeftion never received any 
iiavciie i judicial detcniiination, bcc lufc the defendant died. As to the cafe 
of A’'r Cteri'Cii Clifton (/'), he f.iid, that it appeared from a larger 
report of that calc in Gailhoit (r), that it was nihil ad rem. In the 
writ of feifin in Coke's Entries (//), where the other entries are let 
forth, the traverfe is omitted, which proves it immaterial. 

Ofthedificrenc* 'fo the objeiflion, that in an information of intrufion, the king 
ictween infer- ufurpation, though a title be fet forth; he 

and”* aufwered, that an informationof intrufion was of a different nature 
k the na- from this ; becaufe non ft-quliur^ from his having a title, tliat he is 
tare of a quo no Intruder; but it does, that he is no ufurper. I'he courfc of 
meut. preqedents is fo in intrufion; but olherwife in this kind of informa¬ 
tion ; which is a prefumptive argument that there is a difference. 
Another difference there is, that in an information of intrufion, the 
crown fets forth its title, and concludes “ de pramijjisf i.” 

Then he argued, that the allowing the crown to join iifue ujion 
this traverfe, in their replication, would be ijiconvenicnt to the 
crown, inconvenient to the party, inconvenient to the Court; and 
argument util ab incanvenientifo> lijjimum in lege. In the firfl place, 
it is inconvenii nt to the crown; bccaufeby this the matter is put 
’[ 298 3 at large; the defendant may give anything in evidence; and it 
amounts,in cfiect, to the general ifl’ue of nan ufurpavit (tf). * All 

the inconveniencies of allowing general ilfues will follow upon al¬ 
lowing thi*;. If the king can take ilTue upon this, he is bound to 
do it. Where the dcieiidant fets forth his title with traverfe, and 
the king’s title is iipcn record, there the king may cither traverfe 
*thc defendant’s title, or he may waive that, and take ilfuc upon th'c 
dcfcnJ;int’s travcrle; but if his title do not jqipear upon record, 
then the king is bound to tike ifl'uc upon the deleiidant's tra¬ 
verfe (f). As to the objeclion, tliat no prerogative of the crown 
is here infilled upon, but only a right common to every fubjedt; 
it is enough to aiifwcr, that T -'E Attornev-General would 
not be content in this cafe to bf bound down by the fame rules of 
pleading that the fiibjcct is; the fubjedt could not have avoided 
taking the ifl’uc, but no one will fay the crown was bound to dp 
this.—Secondly, Tnis would be inconvenient to the party; bccaufp 
it renders it almofV impclliblc for him to prepare lor his defence, 
for the crown may upon this ifluc attack his title, or may give in 
evidence a mirofer or foi feiture of hi^ office.—I'hirdly, This 
would he inconvenient to the Court, For the Court cannot tell 
what judgment to t i vc, without being certified from the Judge that 
tried the caufc, wliat the nature of the evidence was; fur the ufnig 


(V) Hilary Term, 43. S,la. Roll. I. 
{b) 3. (.con. ili4. 

(f) Gcrfh. 91. 

(*0 Co. Era. 539, 540. 


(*) Cafe, Co. Ent. 371. 

(/) Brook. Abr. « Prerogative” jiP, 
Vaiigb. 64. 
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an office without a title, and the forfeiting an office by mifufmg, THr.Qy*»i» 
require different judgments. 

, BLAfiSXX. 

In the laft place, he infilled, that the defendant, by fitting forth 
his title, had anfwcred the whole charge of the information,"which 
was for him to (hew quo xvtrt anto^ iJc. 

• The Ccwrt were ail of opinion that the defendant ftiouldhave 
judgment. 

Parker, Chief fvflice. Nobody ever thought that “ non 

ufmpa-jit'* v.'asa good plea ; and the reafon why it * i« not, evi¬ 
dently' appearsIroin tne nature of liie charge,which is forliim “to 
“Ihew, by what warrant or authority, to which that pica is no 
anfwcr and if tliis. couU not liave been plcaficd in bar, th-. ii 
moll certainly that replication, which in cif'eel fets up that 
plea again, mull be naught. If ufurpavit'* were a gciieial Ik-b. lay. 
iffuc allowed in tliis caiV, all tlie reft of the pleadings would be to 
no other jiurpofc hut to 1- nglhc.i liieVccord. 'l lie difi'ercncc ob- 
ferved by Mr. Rekvt.s between the c,?fe before u^, and an infrr- 
rnation for inirufion, is very]nil; for though the defendantfiiould 
have a title, yet it is very poli'ldc lie may be an intruder, but ini- 
pollili^ that he ihoulJ be an ufuiper. 

Powys, was ®f the lame opinion. The very rcafen of 

joirfing ilfues, is ihattlic par^v rnay come iTepare;! to det'cjici one 
iinglc point. In ihe taic ol br.rrr.try the l.iw is oihe;\*’-i!c j but 
•then it mull be told wh, i point will be gone upon. 


■ > « 


77Cn 


Pratt, 'fujlice. 1 am of the Time opinion. For 
“ ufttrpnvii" been a good ple.i, c\ cry-hodv would ce,‘i,.::!ly h-oe 
pleaded it; bccaufc by this uuviis thj; A rToRNj-v-CjLM-R.M, 
would be kept in tfie dark, and u!i.iv'o.i.i;:itcd with t.'v.- -.ature of 
the defendant’s title; and the har-ard oi letting fcrlh a fpeC'al 
title’, where the gicatcll certainly in pleading is !C'’-.ir ’ tnlylit 
be wholly avoided. Befides, the h'bour of pleul!:'.g i;vei.il)y is 
entirely loll, if all m.ny be let afide by a gencr.d repltcatioji. 

Judgment was accordingly given lor the JtKndant. 
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td.'l'; 154. 


* Million V.'itcrnan. 

^r^lIICCnvRT v.’as moved for thepLiintill, by Mr. Fortesci-’Ej riifca, iit 
in arrcil of judgment. Ijl.i-'ir.ir hirg 

Two pointf confiJerable. 

First, Whether th<; defendant’s plea was not naught ? llcc.siif: 22S. 

it fays only, that Si/- Thcf/u/i /'V< Ar wa.^ufeJ gmerallv; l^rdocs s.c. c.ib 305. 
not fay, that ho was foiled in iL'/f/intes jiu ut Je J 3,/:, wn;c:i elute 
only can fuppoit a prelcriplion. • 


Secondly, Whether, fuppofmg the pV.’a to be naupjit *.L,r tuls 
reafon, the fificling of the juiy had not cincd this detect t 
Vot.X. li 
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The first point he waived as fufficiently fpoken to for« 
merly. 

As to THE SECOND POINT hc afgucd, that this defeft in the 
pica was not aided by the vcrdidl, bcciiufe the feifin was no part 
of the ifluc; but previous to the ufa^c, and admitted by the re¬ 
plication) whereby the ufage only was put in ifiue. The general 
reafon, why defedts in pleading arc eiireJ by verdidts, iS) becaul'e 
it is to be (uppofed, that the vervlidl: c-iuld not have been found, 
unlefs there had be^n evidence at the trial cl that rnattei 

wherein the pleading is dcleclive B'lt this not being part of 

the ifluc, can never be iiippofod to be given in evidence. Nay, 
this is not only no part ul t'nc ifluc; but it is not even a neceflary 
confcqucncc of the iiliie, for there might be fncli a ufage, at:d vet 
the party not feifeJ in fee. Had ilie jury found a title, that he was 
feifed in fee, it had been erroneou:^; or at Icaft it had been a void 
finding {b). The only cale,.where a bad prefeription ii' held to be 
cured bv a verdict, is fho cale of j4nj!y i». FuivL'r,,-^ (/•.’, and that 
cafe is eafily anfwcrL-d i for full, How was it poiTible, that any 
finding of the jury coiilJ maintain that prtfei iption, v'hichtne 
law fiivs is naught ? And yet that is the cafe there ; for there the 
prcfciiption was, that the defendant and all tnv occupiers* -, i th* 



tlie c;’fe was fpok-n tobcfoie, lie anfwcred, tli.u tiu.re of ncccirity 
tiic verdi.'l miiU help; beraufe a grant of a tiling bcnig alL-dged, 
which in its own natviro ci^uld not be granle.i hut by deed ; unielS 
the jury liad found the iL-od. they could have lound no gnuit at all. 
'I'lien he quoted feveral ci.f s {f\ wherein it w.,: held, that bad and 
ivc pleadings are not aided by verdicts. 


dtf 


SALKfi.D/^’r //!/fiiifilted, that after a Vcrdlil, thii 
muit be intended a leihn in fee. In I. I'cut' l?.2. it is laid by 
THK Chief JusTIck, that after a verdict, the Court would make 
any intendment to mi’K'' tne cal.* good. 1 ht; ealo in i. Sidti'Jyi^ 
218 . pro\es Ui.:t aCoiiit V. ill llralii very hard to fupport avirdidl. 
'rhe queftion therefore 1;-, Whether “ telfin'’ can pollibly be in¬ 
tended of a fcllin in fee ? And witliout doubt it ina) ; for feifin 
is the genus \ feiiin in f -e, In tail, for life, &c. are the //*tv/rv. 'I he 
word “ feifed” r.-tli'r in-jairts li.illn in fee than any other 
efiate; bee.Mire f iiin in f e i-ithe iiotii'T dlatc, and all the other 
particular ellate-. begin by coiiiraub In the ple.ading of a fine it 
is jeifnus only; an-fyet always uTiderfiood to \w ilef,odo. Could 
not the plainiifK have i (;i.li. d,*tliat Freke was feifed for life, and have 
traverfed the feilia in fee * modo ct as by the plea was fup- 


(’) I. Mild. i6i. (.; Hok 189. A£lion upon the cafe. 

th) I. SiH. 96. *• ‘-ni. 24<:. Airumpfit. 3. Cro. 4'r9. 

{,) CK.r.jz ^A''- 515. IVbt upon oblisa- 

ift', Term, 9. tion. btyks, mu Afluaipfu 
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pofed? Certainly he might; for whatever is neceflarily fuppofed Mustok 
In a plea, may as well be traverfed as what is cxprelTcd (o). If 
this had been traverfed, then no queilion this i)ad been in iffue. ^^■^*****f*' 
Evidence likewife might have been given by the plaintiff to fhew, 
that was feifed for liftf, and not in fee j and this had made an 
end of the iffue. He likcvvifc took a difference between a defective 
title in itfcif, and a title defedively fet forth; the former cannot 
be fupported by a verdict, but the latter may. For this purpofc 
he cited. Dome v. Cajhford Croat her v. Oldfield [c)^ Harri'<^ 

fan V. Peck (i5?), and Blackford v. Atkins {e). From the verdid 
found by the jury, it is plain that it muft be fuch a feifin, as that 
thofe whofc eftates Sir Thomas Frcke had, did time out of mind saiiy *7^, 
ufe fuch a way, &c. Now this could not be any other feifin but 
in fe e; th erefore the verdict has helped the plea. 

Parker, ChtcfJJuflice* It is as clear as the fun, that unlcfs 
evidence had been given to the jury of Sir Thomas having 

r.n eftate in fee, they could not have found 1‘ucli a verdict; and 
then, according to the rule laid down by Mr. h'oRTKscuE, the 
verdid has h^ped the pleading. Scifin in fje, as was fuppofed in 
tlnrpl-i^ might have been traverfed. 

P^wys, JuJlice, concurred with Parker, Chief JuJlice, 

Eyre, JuJlice^ doubted. 

• 

^ Pratt, concurred fo ffrongly with Parker, Chief 

^ujlice^ that he held the plea would have been good, even upon a 
general demurrer. ’I'lie word '‘ffifttus," tx vi termini^ no more 
imports feifin for life, than feifin in fee. It is true that feifitus** 
alone, fhall be intended a feifin for life j but the rcafon is, jecaufe it 
is a maxim of Jaw, that verba * contra proferentem fortius mcipier.da « 
funt [f ); and a feifin for life is the nv>fl p!<.judicial ieili! to him 
that pleads it. Therefore if any avermeiiL follow in the fame 
plea, that neceflarily retrains the fiilln to .1 feifin in fee, upon 
a general demurrer it is well. And thi" is the cafe here; for the 
fubfequent averment, “ that he and all thofe whofc ellatc he had,” j 
mull: be falfe, unlefs it were a feifin m fee. And if this be necef- 
farily included in the verdict, as undoubtedly it is, then it is aided 
by it. 'I'he authorities arc innumerable. 

AJjournatur, 

(«) Gilbert n». Parker, Eaftcr Term, 

3. Ano. Salk. 629. 

Eaftcr Term, 9. 3. Salk. 

363. 

(r) Hilary Term, 4. Am. Salk.-ty-v 
365. X. Ltttw. 125. a. Ld. Ray. (225. 

R % 


({!) P.iiir,cr, 420. S. C. Latah, it®] 
(f) Hcbait, 116, T17. 

(/) Ai.ttf, 225. Kob. 242. 



W«dda4 



Eaillcr Term, i. Geo, i. B. R. 


Cafe 155. 


Wetklall a^ahft Manucaptors of Jocar. 


ftilk. 5:0. 


Of the Hi/Tc- CALKELD, Sgrjeuvi^ who was Counfcl for the bail, inanfwer 
rrnce b( cwcin O j-q objcclion againft the plea, that had been made when th* 
cafe was fpoken to laft, infifiicd copioiifly upon a difference be- 
plc-isinexcufe. twcei) picus oj pcrjormancc^ and puas by way cj excuf^. Had this 
S. c aiuf, ajjy. bcjrd pleaded by way of pel I'ornijuice, he owned it would have 
been n.iug’n!; but In; contended that it was bv way of excuCe, and 
therefore well. The only matters that can fie pleaded as a per¬ 
formance^ to this recognizance, are either rendering the body, or 
paying the con Jomnation ; but this is none of thofe ; ergo a plea iit 
fxculc. Had it been a plea of performance, it had been naughts 
becaufc the ifi'uc j lined upon it would then, according to the objec¬ 
tion, Ivive been material only one way. A plea in cxcufc, in the' 
t'cry nature of it, implies a non-performance; and it i^ vi'it ji 

tlecifive and effedual; becayfe the Court will intend nothing in 
favour of him that pleaded it, but what is contalricd in the very 
plea: and tiici clt te tise bail having pleaded here, that the principM 
)/,. J died ar.ti i'nu~>i.ii:(.>uinire.jii^ by w':iy of * excufe, the Court (hall 
never ijitciul llie death of the principal, between tl.»“ emanatioii 
«nvl the return of the w rit; fo that if ala trial upon this ilii, 
had been ctlduice tliat tlie piincipal was.alive at the tln'cc^' the 
emanation of the writ, judgment muff have been given for'(.the 
plaintiff; nor would any evidence have been received of his death 
between the cmanaiicn and return. As for the cafes of debt upon 
bond, and jshlt ante u'iei/i jdead^d ; they ai’c not parallel, becaufe ' 
pleaded as pcrfvinnance'(^1. liure is no do-ubt but ‘‘accord 
“ witii fari.>;U..lion,'’ though before the day, may be ph'adcd in bar 
•f debt upon bond ; aii J yet the objection v/iil b.old eipully here, 
i /r:;. that it is peilihle, t!,ai though this pica fhoidJ be found againft 
the defendant, yet he miglu pay the money aceon'ing to the con- 
«!iti(.-n of the bond at tijc day; and therefore the i/I’ue joined mioit 
this plea, is nja‘.e» iu! only Oiie way. N<jw, this is a nl-a by way of 
•xeuic, which luppofes n' -j-pci iormancc. Pleading is only fetting 
lorth that f.icf, vvoich in law is a good difeharge ; if thcrcfoic th« 
death of the pjn.cijxd tj/.ts i.'iancithucm byevn-t be fuch a f.iit as 
hi law diun..rgeb tiic l-all, certainly the bail may plead it. 

Mn. I'c.FTEsCOE C5:itrct. What is a good difchaige may na 
doubt be ph.iJed, but liien it muff be [deatlcd properly and indue 
tbini. '1 lie iii t'per w.i' c. ■.•leading it had been, that the principal 
di :d befojc t’.!-; iciurii <.f the cayias ad fai'isfaciitidvm. So is 
J I'ntrin^ 3 ,oC. rind all the prccedcnis. The end and 
defign of joiniiig ilfue-, is to be final and conclufive, to deterrnint 
in; iii^tter on:; iva, i^r *:ie other. No iflUc can be joined on this 
pit a, that can b'; Material both ways; and it is parallel with the 
eafes of iliil'j. A'Lriby {f;, Atwood v. CoUtmta (.), iuid Muril 
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** yojffilyn (fl), where *^fohit anti tli m’* was pJeat^ed, anJ hclj 
that tlie A)ther party had no remedy but by demurring to the 
pica. 

* As to THE SECOND POINT; namely, the objoc>ion nicen by 
the Cuun/bl for the defentfants to the fein tliat tlie feire 

facias was brought not only for the colls and damages given againlt 
the principal in the original aition, but lik- v/if.‘f--r thj nine pounds 
additional cofts adjudged upon the wiit t.f errr.., wlieieas it ap¬ 
peared upon cvi’/* of the recognizance, that tr.e i'ai] v"is 
bound to pay what was given againtl the piincipai m tnc original 
atStionj Mr. Fortf.scue anfivL-red, 

FiasT, That the word llionlu itfer only to the 

hundred and fl/c pouiids, and r>ot both to the hundred and rive 
pvnv.d-u^ad the nine pounds too. 

Secondly, Xbat the cnncbifioriyii't?<;;/«;« hrmum rt fifeyium 
rccos;n. pr^edii'l. t!id ii'*cefiiirily tie down (In; wf.id “ /ir-.v/,-,'/.” to 
liich damages and coils only, as could be i vCovcivd by tlr.ii iccog- 
liizancc. y 

yj j^i> ■v’-j That llds fault night bf' cured by entcri;ig a 
itolleiprolcqui as to the nine pounds, and taking out execution only 
for^e hundred and ii'/i* pound'^. A/t/n/,;<•;«« is in the nature of 
anfeclion or debt ; and therefore in be governed by the fame rca- 
ioJ. If I dc'iiaiul loo much, I inav r^jen’; it ; and this iclcafe is 
ym falfifying the writ. One may relcal'e an ill demand, as well as ; 
a good one (/A. 

Salkeld ri'jiJhr! to this bill point, that lie never bd'orc heaial 
e»f K5/Vt' pnfrqui's bung entered upon 'viit'; that h.c had heard of 
abriduiiig counts, but n ;vtrof rbiivlging writs; tli.it t'n-. v.ms not 
oidv a writ, but a judicial writ, whicii i', ;ii.; aclof the v.ourt, and 
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jllue any further than they i.'ucn fli-- m . 
whatever iiiuc docs oiiieiwif- is in.u .teii.l. 

As to ill.’ iitlier rouit, the wmd *•' nit'!! rf'itr to the 
nine poun.is, a ; v/e’l ss the ji.:”i'.i’\ d ..nd. ii\’c ; o-. 

tiiere is no otli Ten.i or rui,'< d- v\li.il;'n > c r in.if l.'.e tiiiu- ci.un.is 
is inentione 1, but only i.i.t l nii\ i ..iti to it. { ua 

words fic pi.i.'tto 'ic .• t.; .lotn j I. .i-*, or v.io it 

is uncertain to which. A /r 'V / r/^;; .s a judicial wwt, fcuiAlcJ 
upon record ; and tlieitr'‘vio ii a Wiit dtiK. cut, nut wa:ranted by 
jhc record, it mull be »juaflwd. 
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Wt*»At& Pratt, yuflite, I did, upon the firft argument, think Ac plea 
naught; now I am fomcwhat doubtful. There is no doubt but the 
Tq*s*^oF' defendant might have pleaded, that the principal died before the 
JocA*. return of the cap'as ; but finoe he has pleaded more to his difad- 
vantage, I doubt he muil prove his exf.L'u(c, in the fame way that 
he has pleaded it. Though this or that particular day is imma-, 
terial, yet time is material; and t!ic pleading of the death of the 
principal generally, without confining it to fome time, would not 
have been good. Since therefore it was ncceflary for him to con¬ 
fine it to fome time, and he has cenfiaed it to this time, though 
this be a narrow'er portion of time than what he was obliged to, 
yet, fince it is his own excufe, he mull ftand and fall by it; and 
the Court will nt't intend a tact in his favour, which he neglected 
toplcr.d. Suppofe a bond of a hundred pounds, conditioned for 
the paymciii of fifty pounds, the defendant pleads twenty" pounds 
paid in fitisf:i6tion, and u{)(>n, the tiinl of the iilup, it appears that 
ten pounds '.veie receiv'd in f.il.sfaction, the verdiit niufi: go 
agaiin'l the defemiant ; e.nd yet the funi ot ten pounds, received in 
* r 3^7 ^ fttisfiiilion, is as good a uifciiurje ' in law, as tlic luiii of twenty 
pf)untis; In't being .i pica in cxcufc, he is bound to pie. «* it, as he 
pleaded it. ' * 

Parkkp, Chii fjhiUcr. A ciilVtrcncc in the fum varies ‘jhe 
accord, but fo o \ ' i*jt a variation of time. Suppofe a bond, c<i}n- 
ditioned fiir the p iymer.t of n:o!icy before fuch a day, and the o?- 
i».);dant that h.e paid the money fuch a day, according to thcT 

condition of the bond ; and fjiipol’c, upon evidence, the fact comes 
out thu};; that the money was paid after the day he pleaded pay- 
in..ur upon, but Iv f-ac the dav iinntioncd in the condition of the 
bon J; and this is thunil Ipeciaily, What is to be done ? if it be once 
laid down as a print iple, ^that whatever is pleaded by way of ex¬ 
cufe*, is ntceliary to be proved, and part of the iflue, then my bro- 
thci Prat r is light. 

Pratt, Jujlice. If a perfon has judgment to recover twodif- 
tiiiift fums, and being fcnfiblc th.tt he has a right only to one, he 
releafes the other, and takes out execution for the one only, can 
this judgment be reverfeU ? and yet the judgment is the adl of the 
Court. But here thefeire facias^ though it be the a£f of the 
C.Vurt, yet is not purely the act of the Court, but grounded upon 
the prayer of the party. Mx. For fescue has cited no prece¬ 
dents ; but I fee nothing in the nature or reafon of the thing, why 
a no'le profequi may not be entered as to the nine pounds. 


Cafe 156. The King agahifi Gully. 

An oreVr fop A N ORDER OF SESSIONS, ordering the father to pay fo much a 
mair.tcr.rfi'ce of -LX' week towards the maintenance of his daughter was quafhed]) 
* becaufc it was not fet forth in the order, that fhe was unable to 

muftnarc, ihit 1 

the p-rty ^ uaibie 10 worh.—S. C. Sett. & Rem. 70. S. C. 1. SetT. Cates, yo. 

work, 
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work, without which the jufticcs have no jurifJiainn. Rut '« by 
« unable to work,” tiie ?'.cl -u.'iux n nt rllui not able by work to 
get his own living-i anu nut a perJon tiutij. able to -'ct nolliiii<r at 
all (rt), “ 

Another exception wai MAon toiho oriltr; and that wa*, 
that this allo’wMmc was to h^■ paid nnril farther order j” wherei's 
it Ihould have been, “ l<»iig as the father coutinneJ able to aU 
« low, and tin, daughter p.;(;r and unable to work.” 

But this except ilia wa;- Over-ruled. 

fii'' 3 i-e P. A i]jv.i;u!j, i. in-1. lo. S, 1 ‘:. 
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npHis was A wftiT r I- iiRRORj u[j«n a jiid ;ineiit in a quarc 

^ pi’ility out of Irel nut. 

There werj two exceptions taken to tlie wrii of error, by the 
Counfcjjt voe ciefcndani in erre-r. 

TAe I'lRs r was, 'I’haf the return to the writ of eiror v.*:'.'-', by 
“ P/^'HARD Cox, May :inJ not “ CapUal. 'j-ujlic.'' 

y\LEhr.n, in anfwer rothi<, rpiotedfev. ra! E* fri.> (.7), 

. kwo lie of which no at all; but only “ fVtij -4 ct p-^- 

cqf. tir yv.’/'/j', V.-. f- ht h.-rc '..'irfitt in fime tlic name 

«){'the Jiidpe aiul no nio:c; and prudueed in 

« uui t fe\ eral prec'- lenl'i of letnrns to \\ rits t;f errors out ot IrelanUf 
111 the very lame niunn.n ah i:i the principal c.-.fe. 

He urged, tb.c, 'icPieM'r any r^-cord came into court, the time 
fnr debatins, wiicther tbe rccoid wasretinned by a prop n- •■'^hc.,-, 
wi': tile inii- 'rein:-, for if it remain a 'IVrin unJilpute,, .t itvafr 
be taken for granted that it was return’d by a proper oiHccr, 

N(i oiheer but a flicri'”, .ind that by tiie liatuie of Tork^ is oblig”d 
ro I'-t iiis name t>> tin: r< turn. * 'i’he returning of a record by a 
bid ;c ut an iiii. rio: ciairt lu a fuperiur cuurl, is not a judicial acl, 
i ut a 1 iliniliV i'la! iiiiC. 

I’he si-.toxD was, Ti-at the. w-it of error was quid citm^ Uc. 
pf'r i‘n\v r.'-iini v d: y,. lu.p-dit ; wherea'v the words of the wiit 
are, quidf-ruiUtat ifp’iip. tfc. and there is nofueh wiit 

as quuft' ii'ipeiht. 

Salkeed, Si '-anTwcicJ to thrs, thit Braflcn {/>) diftin- 
guithes between the writ.- of o' :dpcr’::.tt.,t and '(icitii ijup-^itt, 

‘I’hat quod permlititt w..> either an antiouaied wnii, or taken away 


(a) Kc q'f'a'fi Colvt':- Fi t. a'S. 
z*£44. I'll £jS. ri:. ?. ;.vy 
Fb. y. *5?-. IV '• ; . ■ 


(/■) E.vid. 241b :.ir. 
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by (bme old ftatote now loft, and he cited the ftatute 13* EdtO, I« 
c. < and Afrtynard{a)t to prove there never was fuch a writ a» 
quod permittat. In all judicial records it is called a quan impedit J 
fo al(o in writs of inquiry ; fo allb in writs to the bilhnp d^ C/or, 
admltiend. (h). The boo:.s called Brevium \c) and 

Trefau. Brevium (d) call it a quure impedit ; and fo do many fta- 
tufw. If now in ftatutes, and in judicial records, it is known by 
the name of quare impedit, why may it not in writs of error ? 

The Serjeant then went on to take exceptions to the origi¬ 
nal record. 

ViRST Thoup^h in a quare impedit, both the plaintiff and the 
d-'fcnd:mt may be adlors, that muft be underftood when both are 
out of poffcftlon i for when the vi d ndantis in poffcirion, the plain¬ 
tiff cannot rcc.ivcr unlcfs he m.\ke a title, and the dcfendaiit is not 
obliged either to make a title.or become ador. , 

Secondly, In a quare impedit the plaintiff muft fet forth both 
reiftn anil vacancy ; but here he has f.iilcd in bvOih. « As to fcifin, 
the declaration Ibnds thus, tuitet tnadvorahinteccUjteev 

here the “ et" couples notmn'r, and *-*‘feifnus refers to nui^u^- 
As to the vacancy \ the n-cord is thus, « ecclefuipretd, vacai\tper 
« certoncm, Now tins is pleading’a confequence, wiu^ut 

fetting forth the ad, of which tnis is a confcqucncc ; it oughf to 
have been pleaded thus, that the parfon was inade a bilhop, or Ad¬ 
vanced to a living incompatible, &c. as the lad ms, per quod mie- 
fiti pra.‘d» vacavitm 

Thirdly, The condufion is« ethocparaiusejl verijicare,^* in- 
ftcad of “ hide producit jeHam,'* and fo no fuit before the Court. 
This is not mere matter of foiin. 

Fourthly, 'I'hat the venire was returnable upon a day cer- 
tv.n • whereas in a quare impedit it ought to have been returnable 
upon one of tlie common return days (^). I his therefore is a dif- 
continuance ; and not helped by the ftatute of Jeofails, becaulc 
king is party (/). 

Mr. Denton contra. 

First, As to the ebjedion about feifin, the word ct may be 
left out, or tranfpofcJ thus, “ et defecdo et de jure. 

Si coKDLY, As the objedions concerning the vacancy, and the 
taraius verijicare, admit of this anfwer, that advantage might pof- 
fihly have been taken of them by demurrer, which advantage is 
luft' by taking iffue. 

Thirdly, As to the venire it was anfwcrcd, that there ar« 
^wd venire\ and to the firft there is an entry of vice-comes non 

t 

f-i) Maynard's Edward the Second, 
in Mich 10 , Edit'. 2 . lolio 300 . 

■ (/#. Raftal EiX 50 a. pi. 1 . a- 4 - S- «• 

Raft. £i*t> 


(r) Off. Ere. page 9. 

(irf) Thef. B-e. jiage 1. 

(1) Noy, 120. ' 

(fj Tutchiu’fc Cafe, Salk. 51 
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mijit hreuh and the fecond is returnable upon a* common return Tii Kiin 
day. 

Thk Biiaait 

T HE Court. The objedlion of the feilin Is the ftrongeft j for "*■ m*at« 
it is nonfenfe at prefent, and every thing may be cured by leaving OTHtai, 

out and putting in. Polfibly in tranferibing the recordi was 
bmitted i add if the fa£l be fo, it * may be fet right by a certiorari, * f ei 11 
♦* De et inadvocatione^' would be well, ^ ^ ** 

As to the omillion of the inde producit feSianij this would have 
excufed the defendant in not anfwering} but in fa^Sl ITe has an- 
fwered it. 


As to the calling of the writ quare impedity inftead of quod per- 
mittat i the faft is, that there was formerly a writ of qua)‘e impedity 
now out of ufe} and the writ quod permittaty is now erronouufly 
called by the name of quare mpedit. This error has prevailed in 
judicial writs, and acts of parliamcnf; but never yet in writs of 
error. However, it being become now a legal name, the writ of 
error ought not to be difallowed for ufing of it. 

As obje£tion to the return of the writ of error, it feems 
*to b(’ wrong. Capital. JuJlic. without his name, or Richard 
Coy infra noniinat. h.xd» been well: however, fince fevcral writs 
of trror from Ireland have been returned in the very fame man- 
n^ this ought to be allowed. 

As to the objciSllon about pleading the vacancy; it r i.'^ht tobave 
been pleaded as brother S at.k ci.d would have had it; but the va¬ 
cancy is admitted, by their pleading a prefentnaent under it. 

Aijournatur. 


Stafford agctiujl Forcer, Adminiftrator of ''*VillIain Cafe 15S. 

Moore. 

T his was an action upon tjis CASi-,upon fcvcral promifes. 3 declaration 
As to the fecond promii'e, the plaintiff declared in this manner, on note, dated 
that ?Aoc"Cy the inteffate, gave a note t ’ him the plaintiff, 1704*. 

bearing date the firff of Deci’inbcr and reciting, tnat whereas stra. ax. 
Stajf'ord had, at the fpecial inffance of the inteffate, lent to 
■* Augujlin Moorcy brother of the inteffate, the fum of one hundred * r a 12 3 
pounds, and whereas the faid Augujliv Moore had given his bond 
for the repayment of the lame, upon the fecond of ^unc following 
with interelt; and for further lecurity had given a warrant of at¬ 
torney to coufefs judgment upon the faid bond; the laid inteffate 
promifed, if the faid Augujlin ^il/jctfdiJ not repay the fame with 
intcreft, upon the fecond of fane following, purfuant to the con¬ 
dition of the bond, that ^hen he would pay the fame with intejeff. 

• TSi 
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SvArroKo To this the defendant pleads caufaa£tionis non accrevity ta), 

■ roiMtL Verdidl for the plaintiff. 

A»Miiit*TaA< Iy was moved in arreji of judgmonU that notwithftanding the 

found for the plaintiff, he conjd not have judgment; be- 
Mooti. caufe it appears upon the face of the declaration, that the caufe of 
a£lion did accrue above fix years before the death of tHe inteffate ; 
for the caufe of adlion accrued from the fccond of June following 
the firft of September 1704. 

It was urged in anfwer. that the Court (hould take notice 
of the common pradkice of not putting bonds in fuit while the in- 
tereff was duly paid; that this was the cafe here, that the obligor 
did for Come time duly pay the intereft; and this moved the jury to 
find as they did, for it was contended that tire caufe of a^ion did 
not arife until the obligor made default in payment of intereff. 

*[313] *It was urged, that the not@ was only the form of the promife, 
and evidence of it; and therefore if a promife made without a note 
be capable of continuance, a promife by note muft be fo too. In 
I. Ventriiy I9i.it4sheid. although it did appear by tJ^^cclaration 
that the caufe of a^ion did arife above fix years, &crTir.*J. yet the 
defendant fhould not take advantage of it without pleading it^^ in 

4ate,x5T,»5s. Kaytn, 86. the plaintiff declared as executor, upon a promife thir¬ 
teen years ago; anti non ajfumpjit infra fex annos was pleaded, T.nd 
on replication, ajfumpfity bV. ifl'ue was joined, and verdici Vjrd 
judgment for the [jLintiff; for though the replication was a depair - 
turc from the declaration, the defendant (hould have demurred to 
the replication, inllcad of joining ifliic. Here the dcclaranon aided 
by a verdici. 

The Court. There is a difference between declarations upon 
a parol promifiy zml a promife by note in the former, the day is 
not material, in the latter it is. The iffuehcrc is upon a promifo 
by this very note ; and therefore impolliblc in the nature of the 
thing, that an evidence of a fubfequent promife, or a fubfequent 
note, can prove a promife by this note. As to the common prac¬ 
tice of not putting a bond in fuit, until the intcreft, &c. the an- 
fwer is, that default of paying the intorelt would never give acaufe 
ofadlion, unbfs there were one before. According to this note, 
upon the non-payment upon the feconJ of 'Juncy caufa aSlionis ac- 
crevit. A verdici will cure anything that a verdift can cure; but 
not where upon the dcclaratiuji it manifcilly appears, that no evi¬ 
dence whatever can maintain the iffuc. Formerly it was held, 
that the parties (hould not take advantage of the ftatutc of Limi¬ 
tations without pleading it. But now the law is otherwife. The 
cafe of Dean v. Crane (b) was to this purpod*: there was a pro¬ 
mife to the executor within a year before the adlion brought; 
but yhc iffuc joined was, whether the * promife was made to the 
teffator within fix years before the adtion brought; verdidl for the 

(ir)ThrpIaintifrrepti>'clahillfiIrclinthc i 5 ;ilk. 38. 

twcluh year of .'fw*. j. btra. 33. 
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plaintiff j it v/as moved in arreft of judgment, shat it appeared Stavv*#*? 
won the face of the declaration, that the tcflator v/as dead above *1^ '' 
flic years before the bringing the adtion; and therefore, &c. tord . *'“•*•*» 
Chief Jujlice HotT was of opinion, at firft, that the verdift had ^*”*"*”^**'T> 
cured it; but afterwards it was refolved, by the opinion of all the Wilixam. 
Judges, tha^ this was a defeft impoffible for a verdidt to cure. In Mooie, 
the cafe of Heylin v. ITuJkins (a) there was a queftion, Whether ,,salk.i9i 
a bare acknowledgment of a debt amounted to a new promife ? and 
it was refolved that it did not. But in that cafe there was an cx> 
prefs promife, upon W’hich the plaintiffdeclared, viz. “ Weny that 
“ I owe you anything; prove it, and I will pay you.” 

The judgment in the principal cafe was arrefted. 

Another objection was taken, that here bringing of the^"*"*^®^ "*<1 
aftion for the intereft, as well as the principal, vitiates the whole. 

2. Rollers Rep. 

Parker, Chief JujUce. As to the intereft, we are upon an 
exprefs promife; and an exprefs promife to pay intereft, or money 
won at play, ’.till fupport an action. 

(d) I. Sdlk, 
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EASTER TERM, 

'TheFirft of George the Firft, 
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The Court of Chancery, 

Copper, Lord Chancellor, 

Sir John.Trcvor, Knf, •Mafier of the Rollst 


Champnt'y againjl Champney, 

a marriage fcttlemcnt, a power was lodged in truftces to 
\ S raife three thoufand pounds for a daughter, to be paid to her 
at the age of twenty-one years, or day of marriage, which 
ihould firft happen, when C/jampney and his wife Ihould die with¬ 
out iftue male ; and in the mean time a hundred pounds a-year to 
bcTpatd her for her maintenance. 

CoWPER, Lord Chancellor^ refolvcd, upon the authority of the 
Duke of Southampton's Cafe (a)y that the words ** when Champs 
ney and his wife ihould die without iiTue male,’* amounted to a 
condition precedent \ and that the time of raifing the portion, did 
not commence when one of them ihould be dead without iiTue male, 
and lb the other be tenant in tail, apres pcffihilite d' ijfue extinHy 
but when both of them Ihould be dead witliout iiTue male. 

* Resolvep, That ** the mean time” in which the hundred 
pounds a-year was payable for a maintenance, muft neceiTarily re¬ 
late to the intermediate time between the raifing the money and 
Jior attaining the age of twenty-one, or day of marriage. 

(«} 2 . Fccftnan, i26. i. Vcm, ^S. 
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The King’s Bench. 


Str Thomas Parker, Knt, Chief JuJiice, 

t • 

Sir Lyttlcton Powys, Knt. 

Sir Robert Eyre, Knt, j. JuJUces, 

Sir John Pratt, Knt, 


Sir Edward Nbrthey, Knt. Attorney General, 
Nicholas Lechmerc, Solicitor General, 


K 


Temple againft Welds. 

N ACTION of indebitatus ajfumpfit was brought for njoney 
received by the defendant to liie plaintifFs ufe. 


Upon evidence the cafe came out thus : 

The plaintiff and another laid a wager ; the defendant held the 
{lakes j the plaintiff brought evidence that he had won the wager. 

Blencowe, Jufiice^ who tried the caufe, was of opinion that 
the plaintiff had ir.illaken his adfion j becaufe this money could 
not, at the time of the adlion brought, be faid to be money re¬ 
ceived to the plaintifi'^s ufe, lince tlic defendant was not to pay the 
money, until the wager was proved to be won ; and the plaintiff 
was nonfuited. 

The plaintiff now moved to fet afule his own nonfuit} becapfe 
itjvas occailoncd by the Judge’s miftaking tlie law. 


Cafe i6o« 

Money deport¬ 
ed on a wager, 
in the hands of 
a Itake-hinder, 
becomes die 
propel ty of thf 
winner the mo¬ 
ment the wager 
is decided. 


TmE 
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tiMTiv The Court. The aiSkion is well brought; for upoH the 
wager won, the* money was a^ually the plaintifTs, though ho 
'*^**'*** could not receive it before the fafl: was made appear. > 

Sed a^oUrnaiur* 

Cafe i6i. BettSf Elcecutor of agatnjl Mifchcli, 


If a profflifibry 
i,|>ote be given to 
}iAMUK«uttraiB. 

■ jret he need not, 
fak an adion on 
tfiis note, name 
Umfdf execu¬ 
tor. and tin re. 
Eire he cannot 
jdn in the fame 
declaration the 
pnntifc made 
ta himfclf with 
•ther promifes 
made by the 
drawer of it to 
lIlSteAatm:. 
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Cafe 162. 

A bill requiring 
(he drawee to 
pay (b much 
** out of tlie 
«* gtowhijl fljb- 
•» fiAence of the 
** drawer,” is 
pot « tUi if tx~ 
eiwpe; and a 
eromife to pay 
it ftcundum ftm- 
ttm bllUt will 
not fupport an 
aAion. 

S.^.antc, 394. 
S.C.Foit. aSi. 


A ction upon the case was brought for feveral promifes 
road* by the defendant to the teftator. As to the fifth pro-^ 
mife i the plaintiff" declared, that the defendant, on the thirteenth' 
day of Ju^^uji 1713, made a promifl'ory note to him as executor o( 
filch a one,payable to the * pUintiiFor order; and then conclud¬ 
ed, that the defendant, not minding his promife, did not pay, &c. 

To this declaration the defendant demurred* 

It was insisted upon,.that this fifth proipife was of fiich a 
nature, as could not be joined with other promifes made' to the 
teffator. For though the note is made to him a$ executor, chat is 
only a defeription of his perfon. The note is payable to the plain¬ 
tiff or order ; and by virtue of the ftatute concerning pcomillbry, 
notes, it is transfcrrablc by indorfement; and the indorfee might 
maintain an adlion. it is as much a nctv contradi, as if a bond 
had been given to the plaintiff for this money. The defendant 
cannot plead to this note “ ptene adminijiravlt j” but muft plead 
non ajfumpftt. The plaintiff might have brought an adlicai upon^ 
this note, without naming himlelf executor. This note will go 
to the adminiffrator of the executor, and not to the adiidniffrator 
de bonis non, b’r. 

The Court was clearly of this opinion, and gave judgment 
for the defendant niji (a). 

(a) Sec Coc-kcriU v. Kynatlon, Term Rep. z8«. 

Joflciyn a^alnft L’Acicr. 

TJARKER, Chief Ju/lice, delivered the opinion of THE 
^ Court. 

In this cafe, two points are confidcrable: Fip.st, Whether this 
be a good bill of exchange r We are am- of opinion, that it is 
not a bill within the cuffom of merchants; i'; concerns neither 
trade nor credit; it is to be paid out of the growing fabliftence of 
the drawer; if the party die, or his fubfiftcncj be taken away, it 
is not to he paid. * It may be never paid, and yet his credit un¬ 
impeached ; it is not payable “ to order,** nor '-'■for value sfe- 
“ ceived.** It docs not appear, whether Uie party that is to re¬ 
ceive It, is to receive it upon account «f a funner debt, or is Ut 
receive a bounty. • 

I. Stra. 34^ X. WUf. 363. * 

As 
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fscoNlt POINT, viz. Whether if thehill,by cuftom 
(of merthantSk is not a good bill of exchange, it may not befup- 
|XHrted by the promife if All of us arb of opinion that it 
icannot. For ais to that matter it ftands thus, quorum prtemije- 
rum rationey (ifc. and in conjjderatione inde h^ promifeu to pay. 
The word ** inde*' plainly refers to the bill, as fupported by 
^ cttHom ; and confequently if that fails, the confideration mull 
«o fa too. 


The jadgment was rcrerfed. 
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* Dorfer aga'inft Chaplin. 


OP error out of the court of comm m piras. 
IThe error .ifllgned was, the want of an origi¬ 
nal. 

Upon a return to a certiorari, dlreilcd to the cufios hreviunif it 
appeared, that the original was a qiiare tlaufumjregtt. 

It was uRoep, that th.s is an improper anginal for an 
adion of debt. And though alter a vei dia, the waiit of an ori- 
tinal is aided by tl.e ftatutc of Jeofails, yet an ill original is not 


Cale 103. 

Thougji after a 
▼erdiftywanteC 
an original it, 
yet an lU ori^ 
nal itnot,ai(kd 
by ftatute of 
Jeo&ila. 

S- Ca 37. 

Salk. a67. 


aided. 


To THIS it was anfwcred, that a quare claufum fregit is no 
oH^nal in an action ol debt 1 and therefore the cafe is to be con* 
fidered as if thcie w.is no origin.il at all. 

To THIS it was replied, that the certificate from the proper offi* 
car, was the only way of trying what the original in the adlion was | 
ami he has certified, that a quare ilaufum fregit was the original} 
apd tiiis certificate the Couit Is bound to give credit to («). 

’ *^** *■ 

S a Th* 
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D«»sst * The Cour r wa^ of the fame opinion, and would have rt^ 
verfed die judgment, becaufe of an ill origin^ 

But Mr. Reeves defiring to fpeak to it, 

jidjournatur. 


Cafe 164. LiCecls agoinji Carlton. 

If a perfon fue A MAN fues in the fpiiitual court for a matter, which, upon 
in thi ipii.tua £\. the fj£^e of the Iibtl, appears to be of temporal conufance, and 
^wifch^ITwn defendant appeals fii lf, and then fucs out 

cVoi'^tlie ^ P' otilbitioii. In the ilei I n atioM upon that piohibition, and pro- 
protctHin^^, jsCtis theieupoii, there is jiingment againil tne defendant, by n,t 
cutet lUjuiir tiiLit } and writ of inqutiy uf d.oiiiges awarded. 

jod/m * a” It was now debated, whether damages were to be given by the 
giinO him by jury upon the writ of inquiry, foi the proceedings in the fpiritual 
dtMuit, cn • dt-ooui t, from the beginning of the fuit in that court} or only for 
pulid°tLp ^^lit px’cefs in that court, lubrcqucnt to the delivery of the wilt of 

juf}.on I wilt P^'^hibitluil. 

wly Vm* d!- Wni 1 AicTR, contended, that the plaintiff in prohibit 

nugib iu tL tlon w IS to have damages in this cafe, for all the piocecdings in the 
ptiMLci ng. fpnitual court, from the beginning of the fuit; bccaufe the matter 
fuhu quint to .ippecring upon the face of the hbcl to be of temporal, not fpiri* 

*' S*^^*!** tual coi'ui t'Kc, that was 11 point of hw a prohibition to proceed; 
pi u iuor. eJiiig at all was both an injury to the party, and a 

. ccintempt to ihc crown. lie labouitd to maintain this dinerence, 

that whcie til* mitter was originally of fpiritual comifance, andl 
bcc.imc tempoii'l only filter difttl'm trtat onis, there u«£'j,jjeT 
were tube ucovcicd only lor ptoccedi’ gs after a prohibition; but 
that whc.c the matter was oiigip.’lly of Ci.iTiporal conufance, there 
the law was iilv.lf a piolnbitton; and to tins piirpcfe he quoted 
2. Iffi. 209. Fitzhihitt Air. pi. 15. tit. Ptchibhlon. *llt. 
Hat -Back 9. Hen. 6. />/. 56. Cro. Car. 559, W . Jenett 447. 

% p ^20 1 * Darmii, Snjeattf^ on the other fide. This is a declara- 

^ ^ ^ tion upon a prohibition in the common form. The chief thing com- 

pUiiud (f, IS proceeding in contempt of the prohibition delivered# 
'I'he jury upon the writ of inquiry are to inquire di pramfj^ 
VI/ the thing complained of In the dt claration, which is the con* 
tempt of the pro* ibition. Were the law as Strjeant Whitakea 
would have it, the plainttfF fiioi'Id have declared in another man* 
ncr. Pollioly in a (loci iration upon a prohibition, fetting fortfai^ 
** Whi Ri AS all cauks, unicfs tcdainentary or matrimonial, are 
** of temporal conufance, &c. that yet, &c.** as in R^aits 
tiiiSy 4S5. the law may be with them; and yet in thef.* very ca^ 
iflue is often joined upon this very point, viz. proceeding after 
prohibition delivered, &c. For the IhcrifF to take upon him tti 
Judge what things are of fpiritual, and what of temporal conufii^^ 



be a &ing of a dangerous nature; and yet tbfs muft be die 
cilu^quencey ify &c. 

PARKERy Chief Jtfftite, was of opinion, that damages were to 
be ffiven only for the proceedings in the fplritual court lince the 
prohibition delivered. This is a fpecial a^ion for proceeding in 
contempt of the prohibition; this is the very gift of the ad^ion; 
upon this iftlte is conftantly joined, which, according to what is 
now contended for, muft be an immaterial ilFue; for if the iflliebe 
found with the defendant, that he has not proceeded afte r tbe pro¬ 
hibition delivered, yet if he had proceeded at all, the plaimiflT muft 
have judgment for his damages. Nay, according to this dodVrine, 
the very pleading this plea, in this fort of action, is very imperti¬ 
nent } and upon doing which, the plainiift* may fign his judgment; 
for he ought not to plead, that he did noi proceed after prolii- 

bition, &c.” but “ that he did not prtjeecd at all.” * No aftiuii * T « 2 1 
lies againft a man for fuing in thefpiriruiil court, where he has no ** ^ 
right. Prohibition is to the Judge, not to the party; and in this 
cafe, this not a prohibition to the nrft Judge, but to rhe Judge 
upon the appeal. A further t ircumftancc of the unreafonableneis 
of what is afked for, is, that the party uefircs to have his damages, 
for the charge, procefs, and delay occaiioned by his own appeal. In 
R prohibition, two things are to be cmifidcred : P'irft, Whether the 
party is to be punifhed ? Secondly, Whether he is to be eftopped ? 

His not proceeding after the piohihition delivered, prevents his 
punifhment, and excufes him from contempt i but cannot hinder 
the plaintiff of his judgment. If up in this ihue, whether the de¬ 
fendant did, or did not proceed after prohibition delivered, verdidf 
"t.c- for the defendant, no cofts is ever given. The late Ita- 
tute about giving colts was unnccefiaiy, if this dodriii: had been 
(rue. 

And of this opinion was the Court. 

Sut Pratt, Jujliccy hefitating, the cafe was adjourned. 



1 -f 


The King agaUfl Darrel. 


Cafe 165* 


IJPON A TRIAL AT BAR for compafling the death of the king, Apromife o£ » 
^ it was debated. Whether a promife of pardon did not difabic pardon don not 

R man from being a witnefs ? a ma» 

^ from being a 

The Court refolved,,that this was an objeftion never alIowed> «'**«*^* 

Rud of no weight. Treafon and fetch like crimes are not to be 
difeoVered but by the accomplices, who will never be prevailed 
to give evidence, but in expeiftation of a pardon. Several 
^s of parliament have encouraged the difeovery of crimes, by the 

e omife of a pardon. As to ^ the opinion, in Keyling^ of Lord « r 
iVEP.Baroh Halr to the contrary, he was. ovcr-fuled by the •• 3** 
the Judges. 

5 3 Th» 




MH:h«elmas Term, 2. Geo. ly. In B. R,v 


«wr>f itan omt 
•ft of eamfaj/ing 
ak itatb ef the 

.*»• 


ThsX^ou»t rerolvedj that a con(piring to levy war in order 
to dethrone the king, which is the civil death of the king, is an 
overt aa to prove the compafling the death of the king. But 
that a confpiring to levy war generally, is not an overt afi to 
prove the coinpaffing the death of thp king j becaufe there may be 
iuch a levying war as may be treaibnable, without any intention 
of depofing the king; as pulling down iuclofurcs, bawdy-houf^s, 
Sec. The opinion of Keyling, Chief Jujiice (a L as oppofed to 
Loro Coke (^), was held for good law. 


(a) Kdy. 10 


(.*) 4 Inn. e 


HIjLAR? 
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^ B:ild\vin iizaiej} Chnrch. 


*[ 3*31 

Cafe 166 . 


W RIT' OF K7R01? out of the court of common pleas.— 

'1 he .ulioii \v;js uu .notion (»f debt Jor twenty 

pomu!‘^, iv.o executors. I'he one pleaded 

adminijlravit as to all the .-.ffets in his hand--, />:•,. /rr forty fllillings, '■.> /or/ir 4 ot. 
find concluded quarc rti-Uo r.iu \ th«r othe r ple.’ded /•/iv.v i» 


find concluded quarc lirtio r.ut \ tn«r oiljc r ple.’ded /•/iv.v " 

nijiravh |;ene:;'!ly. 'Tl'e plaintitt'demurred "inerally to huth 
picas, stuf iii(le'ra-ni was ijiven in the c(*i’rl t;i'common pUas for gc- 

thc defendants, and a writ of error brought. mr.illy; thcfiril 

iii bad. 

Mr. YoRKF for thr pLUttiitin /-jrcr. If .i man t.Tkc upon him i. „ . c.„ 
to plead to the whob, atul tlicn r-If.id lucli ;; pica as goi-s but lo nniii'sAb.,!*. 
part of the aclion, the plea is bad for th.e whde. A plea is in its pb 5. 
p:itur&intire,and cannot be go<vl in part, and \ oid or bad for the reft. R ubd, 309. K 
'^I'he defendant basherc plc.'ilcd, in bar to the action, fuch matter, I’**''- 5 * 
as amounts to a tonlenionnf t.'.c caule of aclion ; and confetjucnJv, 
that the plaii'.t.lf Ihould have rct .’-vered. The defend..nr fliould 
i^i ibis cafe have coufefled the caufc of action, that he had all'cis 

6 4 unadminiAcicd 




tS* 4 -] 


BBifrf'^erm,‘ *. "'Jn IPL 


..finpacK. 


Salk. 262 . 


Salk. 2^9. 


unadmimftered * tx> fuch a valuci and was ready to pay, at far «i 
his aflets woultf enable him. The plaintiff had good caufe 0 ^ de¬ 
murrer, if one of the defendants pleas be ill; and the cpurt of 
common pleas ought not to have givenjudgmesu for the defendants. 
The fame judgment is to be given hy^ this Court, as the court of 
common pleas ought to have given againft both defendants; ^d 
that judgment ought to have Men againft both defendants de bonis, 
tejlatorist and de bonis propriis of that executor that pleaded an ill 
pica, as to damages and cofls. For each executor has by law ai^ 
intereft in, and power over the whole eftate; and therefore it is, 
that the pba of each executor fhall bind the cft.nte of the teftator. 
If it be objedlcd, that the plaintiff has committed a miftakc in his 
demurring, by ufing the word placitumpreedi^lum*’ in the An¬ 
gular number; it may be anfwered, that placitum'* is nonun 
eolleStlvuni^ and to be taken reddenda fmgula fingulis^ according to 
X. SminderSy 338 (<>)• 


T HE Court. The judgment muft be reverfed; and the fame 
judgment given here, as /liould have been given in the court of 
common pleas. The plairvtiff muft take care to take his judgment 
rightly. I he plea is undoubtedly ill; for it fets forth fuch matter as 
fhews plainly, that the plaintiff has good caufe of aflion, and yet 
concludes quart aSiio natty which imports, that the plaintiff fhould 
not have brought this a6lion at all. If a man bring an adion of 
debt for tw’cnty pounds, and the defendant plead, that he has paid 
forty (hillings, and conclude quart aSiio notXy it would be badj 
and yet here the plaintiff might have brought his a^ion for the 
eighteen pounds only ; whereas in the cafe of an executor, the cre¬ 
ditor muft bring the action for the fum, the debt thar •« •''‘ally due, 
^t3^5] the aflets be never fo fmall. * The rcafon w'hy, though' tlTft 
aflets be very fmall, yet judgment muft be for the v/hole debt, 
feems to be for the preventing a frclh aflion, in cafe of moro 
aflets {b) 


{a) Cafes quoted nrgutrde, i. Rclt 
Ahr. 805. 928. Ti\e' Year-Book 7. 
F-dta. 4. fo. 8.; tlie 9. Edw. 4. fo. i';.; 
tir.- 21. f/iff. 6. 45. Dyci, ijc. Cro. 
Elia. 318. Cro. Car. >67. 

(b) I. is (aid, that the judgment o|; 


the common pleas was reverfed, and a 
new judgment given by the court of 
king’s bench for the plaintiff againtt oim 
of tlie defendants only. See Elwell 
Qualh and Others, i. S.tra. 20. 


Cafex^j.. Taylor Matthews. 

Ifiplainti^die, TF, pending the confideration of the Co^rt, the plaintiff diCn 
pending copfi- ^ judgment may be entered without entering the continuancesj^ 
dentioo o{ the (hen it will have relation tp the day in pank (a), A conti** 

■ ^urt, judg¬ 
ment may be entered without continuances. 

fa) See the cafe of Sir Ambmfe Ante, 39 . and Ballard v. Deland^, 
Fariiel «. Tipper, Latch, 92. Jfley’s 2.5^8.785. Cafes Tcpip. Hardw. 205, 
Cafie, V I.ton. 1S7. Lure v. Rcll, 

ouuipt 



in(il*iy^Tenn> ft. Geo* i. tiiB.IL 

nuance U nodiing faut a « Curia advifart wit,” Jhou^ the tune Tan# 
vrMen in the''judgment was given, muft be entered on the 
ROLL, (hat is only in refped to land, that it may not be bcmnd 
until the time of the judgment given, and fo purchiders over- 401. 
fcached. Before this inconvenience was provided againft by die 
ftatute 29. Car, %. c. 3. diere might have been an inconvenience 
dn enteruig judgment without continuances j there can be noqe 
note* 


BASTES 
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■ '• * Herfon agabift glionby. 


• [ 3*6 1 
Calel6S.. 


T he plaintiff brought a writ of error reverfe a On a writi^«r- 

common recovery j and tlic defendant moved for liberty for *» remfea 

to piead double. comtooa 

vtry, toe dB* 

The motion was oppofed, becaufc the (latute 4. & 5. jfnne^ fcndant in emr' 
c, 16. for the amendment of the law, whereby a defendant, by the ^ 
leave of the Court firft obtained, may plead double, was not to be^„^ 
underftood of a defendant in a writ of error, but a defendant in an double. 


original a£iion. 


Ca Lit 304. 


The Counsel for thr motion infided, that this ftatute extends Hob. *95. 
to the defendant in a writ of error as well as to the defendant in an 
original a£lion; that the one might have as great occation of c<»n. Di^* 
pleading double as the other; that it had lately been refolved, that« Pleader** 

« writ of error did not abate by the death of one of the plaintiffs, (£• »•)• 
whereas, as the law flood before that avfl of parliament, it would ; 
that by the fame reafon by which the word ** plaintifP* intlrat part 
of die aA of parliament was to be extended to a plaintiff in error, 
the word ** defendant” fliould likewlfe. * It was further urged, * f 327 1 
' that the pleading double was at their own peril; for if the Court 
had not ptfiver, by this a 6 I of parliament, to grant them leave to 
j>lead double, the other fide m.iv demur. 

The 



' E^ftcr 2 .Gco.' i. In ^R. 

The Court iRclined to this opinion, but made their motion 
fruitlefs (a)^ by declaring, that one of the things they defigned to 
‘*^**^*'*’^’ plead did, upon the record, appear to be falfe. 

(a) Butfn the cafe of Wart! v. The ifitbe 1 >?d, they will give leave, on terms, 
Cluu-irable Corporation, tliat the Court to withdraw it, Jefferies v. Walter, 
tv:ll not, on a motion to plead douhk, i. Wilf. 177, Nichols v. Sutcliffe, 
take into confider-tion w'.i'-ther it be a Cafes T. H. 56. 
good jilca Of not. Cafes T. H. ia6. ; but 


169. 


Rench Britton. 


;4i[''dedarationin T\EBT UPON BOND. The condition, upon cyrr, was, “TTia^ 
bond,!-/ (t jf the defen.ianl did appear, See. to aniwer the aforrfaid 
«^«*^’the ** ReKcb of apiea of rrerpai's ac eiia/n billtp.'* 'i'hc dcfindan^ 
a.pleaded the ftatute 23. Hen. 6. c.9. about flierilPs bonds; anti 
•< pear to an- the plaintiff' demuned, 

“ rfY i of insisted Jor the difemlani in ekmnrrery that the con- 

»t trafpafe, and dition of the bend varied from the writ. T he writ wa?, “ to .ui-t 

ajfj, ' ■ 

ii'good 
rte writ 

prevent opprcffioii, was to be taken llriiifly ; and fevcral 
¥ jLS.- ^ cafcs were cifed to prove, that the leaft varbtu^n or addition 
to the condition of the bond not warranted by the flatute makes 
the whc.le bond void. But tlie cafe chiefly relied upon, as a cafe 
in point, was Mcore v. Finch (/i), w'ncre the aefion was debt upon 
bond, conditioned “ to appear before his Majcfiy at IVeJiminJier^ 
to anfwer of a plea of trcfp,-.f«, and aifo of abiij .-f„ L«. ivhi- 
« bited againflhim for a hundrfH. poundsthe defendant pleaded! 
, the flatute of 23. Hen 6. and flu wed, that the writ was to appear 

eoramdom. rege at Wefiminjler., ifc. and the plaiotiiFdemurred ; 
it 328 3 and upon argument, the ' opinion of the Court was againft the 
plaiiltifl^, becaufe the condition of the obligation was to appea; 
before his Majejiy j whereas it ought to have been earam fiom. rege r 
and becaufe it was not find in the condition, w'hofc biU he is tu^ 
anfwer j for it fliould hrive been « il>/ius J.** ' 

Branthwayt, SerjearUy infifled, that it muft be intended the. 
bill 0/ the plaintiff ; and quoted cafes to fhew, thab bends varying 
in feme minute circumllanccs from the flatute have been fuppljcrf 
by intendment. In the cafi: of Kirkhridge v, f 7 wrwsj/r the 
condition of ^he boi'id to appear “ before the King’s Juftices a^ 
** pyejitninjler it was objedted, that this war not the title of the 
court i yet held good. In the cafe of Wells v. Hentan [d) it is 
faid, that the fta^utc docs not preferibe any form fo!^ the conditio]\ 
of the bond. In thecafe of Filhrs v llajjings (e'^ condition of th^ 
bond to anfwer the plaintiff de placito debiti only j and the writ wa^ 
%o anfwer in a fum certain j and yet held wcU. 


(a) Year.Bcok 37 Hrr. fi. fo. x. 
XO. Co. ICO. riowd. 6ii. Hcb. 

{ij ». Lev. 177. , 


(i) T. Jones, 46. ». Lev.is«i 

W 

(v; Cro. Jac. zl9. 


jPAItK'ffH, 




Parker, Chief JuJUee. The ftatute only requires, that the 
Iheriff (hould take a bond conditioned for the Appearance of the 
party fuch a day ** at fVeJiminJier j” it is not f:iid even «to 
anfwer the plaintiff.” The appearance mentioned isa peribnal 
appearance. Tho ac etictn l/iilte goes only to the matter of bail, 
V^ether common or fpechl is to be required, and came in ufe after 
. the ftatute. If the whole writ might be omitted, as certainly it 
may fmee the ftatute docs not require it, then any part of it may 
be fb likewife; nor does this bond vary from the form preferibed 
by the ftatute. If the party appear, he is bound tc^anfwer any 
bill that (hall be filed againft him. The bill in the conditio:i 
of the bond cannot be intended of any other than tiie bill of the 
plaiiitift. 



The reft of the Court bei.ng of the fame opinion, judgment 
mf was given for the plaintiff^ « j* ^ . 


• Stone G^ninjl Taverner. 


Cafe 176, ^ 


A CTION OF DEDT UPON ROMO. Upon oyei\ the condition 
of the bond appeared to be, ‘‘ Whereas St:Ke having lent 
“ Tiivtrner the fum of one thoufand pounds, for the better fecuring 
of which Taverner has executed to Sionc an indenture purport- 
** ing to be .a deed of moi^agc, <S:c. the condiItion of this 
“ obligation is fuch, that if lavcrtier fliall from time to time well 
** and truly pay the intereft that fliall bt’comc due, according to 
** the pr^vifo ill the indenture, utitil the principal be paid, then, 
ficc.” 'I'hc defendant pleaded, that he h.-id paid tantum quantum 
became due ; to which plea the pluiiitiir demurred. 

• 41b 

S<^1B for the ph'mtijf. The defendant’s plea is ill; becaufe 
he has not fticwn what was due, nor what he paid ; fo mat no iflue 
could be takenupon it (a). In the cafe of Hutfey v. Carpenter (A), 
the bond was conditioned to pay f. S. and 'J. N. fo ni jch money 
tean cits as they came of age ; and judgment was given upon 
demurrer for the plaintiff, becaufe the dcfendmit did not fay 
when they came of age. 


In an u&knat, 
debt on 
noting, that .A, 
having lent M,. 
icnsL B. M 
given him, a. 
mortgage-detd, 
conditionedjChdl 
if B. flionid 
the imeitft 
til thepitecipli 
vras paid, tM 
Hun the bond 
Ihould be voJ 4| 
it isnotneecAifc. 
rv to aingo p 
breach; fbr 
indenture rm 4 
not b« fee ficth. 


Parker, I am in doubt in this cafe whether, 

ftiough the defendant’s plea bo admitted bad, you can recover 
without aiiigning a breach of the condition of this bond, as tliis 
cafe is circumilanced. 


Eyre, fufike. The plea of the defendant is undoubtedly 
naught j becaufe this being a bond for the performance of cove¬ 
nants in the indenture, the indenture ought to have been fet forth 
by the defendant; whereas all that we know of the indenture is by 
way of recital in the bond. 

Parker, Chief Jujiiee. The indenture need not be fet forth, 
^TMs is not a bond for the performance of the indenture; for that is 
in the natufe of a deed of mortgage for a year, and is a fecuiity for 

{•) Year>Book zo. //r«. 6. pi. 31. (i) Cro. Jac. 3^9. 


the 



•fa^l EateTenri;».beo;i. Ih.B.R.' 

tfie repayment of * the principal fum with a year’s intereft); 
whereas the bond is a fecurity, not for the principal, but intereflf s 
* ***** nor for a year’s intcreft only, but for the intcrell; of a thoufand 
pounds until it be paid, which now .appears to be nine years moro 
than the deed. As for thofe words in ithe condition of the bond, 
“ according to the provije in the indenture,” they mufl; jieceffarily 
and can relate only to the proportion of the interelh 

A of pa)'. Me. SquiB, feeingtheCourt thus fluctuating in their opinions, 
ttrmto extcu- took another objedtioil to the pka of the defendant. The condi- 
tion of the bond was, “ to pay to John Stone, his executors, 
li adminiftrators, and aflignsand in his pica the defendant fays, 

that “ he paid to Rchei t Stone the intereft tliat from time to time, 
“ &c.and docs not fhcvv, that John Stone is dead, or that 
is his executor. 

" Judgment w-;: given for the plaintiff. 

Cafeiyi. Child againfi Pit-Tce. 

Whether 'T^IIIS w'as an action upon the calc upon fevcral promifes^ 
pd«clar4ticn by A brought by the plaintiffs as affignees of a commiflion of a 
mgDces of a ftatutc of bankruptcy againft 'J, S, ; and judgment pafll-d by de- 
fcul, i and v-rit of iViry ox^uted. 

® brought to reverfc this judgment. 

It was insisted, that the declaration of the plaintiffs wat 
to be r/r } for they declare, that the defendant was indebted to them, 

affignees of a conur.iffion of bankruptcy againft J. S. inthefutn 
Ugood. of three hundred and twenty {)Ouiuls, for fo mueli nvv»cy 4 »iid and 
' .. received by the defendant from the bankrupt; and it is not faid, 

L 33 * J that the money was the money of the bankrupt. It was acknow- 
hSId 171. ledged, that in pleas of bar, which may be fupported by common 

^,JL<v. 173. intendment, this way of * plcatling might poflibly be admitted, 

I. Show, i la. and the money be intended the money of the bankrupt j but not in 
|. Wilf. 307. declaration, where the words fliall ever be taken in the ftrongeft 
Tstra 697 pleads them. Formerly, in adtions of debt, 

:ojvp." 570.^ the w'liolc agreement was tifcd to be fet forth j but now of late, a 
ifmy, 336. more concilc way of pleading has in actions upon the cafe obtained. 

And yet even now to declare in an hul'hitatus aJJ'umpfU for goods 
fold and delivered would be naught upon demurrer. 

It was argued on the other fide^ that this declaration was 
good ; for that firft of all this declaration fets forth, that the 
defendant was indebted, and then goes on and fliews how, vis. 
by money received by the defendant, u e, by a necefiary intend¬ 
ment, fuch money as will create a debt, the money of the bankrupt. 
In the cafe of Hicks v. Cackum (r/), judgment in the com¬ 
mon picas by default; and upon error brought it was tnflflet^ 


Trinity Term, la. jimt. Fort. ayS. 



Eaftcr-Tcrm, i. Geo. i. In B, R, 

that the declaration being for goods and merchandizes to tiie 
defendant ptT eundm the plaintin before that time fold and deli- 
vered} &c. and not faid the goods of the plaintiff, was naught} 
but the Court was of opinion, that the word “ inJehitatui** 
neceflarily imported that they were the goods of the plaintiff. 
Jn the cafe of Athorpev. Jones [a) there wasjudgment by default 
in the common pleas, and a writ of error brought} and the decla¬ 
ration fet forth, that the defendant was indebted to the plaintiff 
in fo much money for the ufe of a coach-horfc of the ^laintifPs, 
delivered by the faid plaintiff to the defendant; and it vims objected, 
that this delivery did not neceffarily import a debt; for, poffibly, 
the defendant might be to pay nothing for the ufo of him ; but the 
Court were of opinion, that fuch a delivery mufl be intended as did 
create a debt. 

Adjournatur, 

• • 

(«) TrliutyTcnn, i. Ctt. t, 
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Clarke againji Elwick. 


♦ f" rt , 1 

L J . 

Caiu 172. 

OVED for a rule againft a man to fhew caufc, -.hy he witmfs to a 
ihould not make an affidavit of his name being fubferibed 
to an arbitration-bond ; fcveral affidavits being produced, I'*** 
that he had feveral times owned his being a witneis, but refufed to c. 15. be eorn- 
niakc affidavit. pdled. by rule 

of court,to make 

It was urged, in behalf of the motion^ that though it be gene- an ajjidavit of 
rally true, tiiat no man can be compelled to miike ait affidavit; *** «ecut.on. 
yet itmuftnot hold true in the prefentcafe, bccaufe then the s. C. i. Stra. x. 
ilatute 9. & 10. IVill. 3. c. 15. will be entirely eluded, t'/ix. 

« That all perlbns that agree to end their ditfereuccs by an arbi- 
** tration may agree to have this their fubmiffion made a rule of 
** any of the courts of record, and may infert this their agreement 
in the fubmiffion, or condition of the bond, or promife ; and 
upon producing ana^idavit of fuch inferting, and upon reading 
and filing fuch affidavit, the fame may be entered of record in 
fuch court; and a rule of court thereupon, fee.” 

.♦ THE Court fnft made a rule upon him to fhew caiife, why # r ^ 
he/hould not make the affidavit defircd, and the next renn, t ii. ^ 

T rinityy they ifiadc the rule abfolutc, being unanimonily r t'opinioi’, 
that they had a power, by rule of couit, to comr-el I'ueii ;i: rlons -jn 
-VOL.X.. 'r 


a: ■ 



Trinity Tertn^ a. Giso. t. In B. R. 

; r. 

are mtnefles to an award to make affidavits of their being fo. And 
whereas it was ohjeded, that there were no compulfory words in 
the a^ of parliament, it^ &id, that diis was not neceflary ; that 
the very nature of the thing gave theCourta jurifdidtion; that die 
perfon, by fubfcribing his name as a witnefs, had undertaken to give 
evidence at a proper time, and in a proper manner j and that here, 
the a£t of parliament having made it neceiTary for the evidence to be 
given by affidavit, the refullng to do it tvas an injury to the party 
concerned, in a matter belonging to the jurifdiftion of this 
court (e)‘* 

On Vreae^ an And AS TO THE OBJECTION, that the party had here made and 

eleftion, which the law gave him, either to proceed 
party may pro. a£lion upon the arbitration-bond, or to make the award a rule 
ceed both by of Court, it was anfwcred, that the party might at pleafure refort 
tKmMBdaiueh- to this new remedy given by the ftatute j and that though he ihould 
^at tht fiune gygjj judgment upon the bond; for, perhaps, an attach- 

ment upon this rule of Court is a more quick and effedual procefs 
Salir- 73 - than fuing out an execution upon a judgment. On a writ iiTuing 
a. TermRep. another court, and returnable here, the Court may compel 

ayj. the proper officer to make a return. Similiter the Court may 
compel the making an affidavit in the prefent cafe. 


CsAin 

Bswtax. 




[334] 


(a) A rufe\vas accordinfjy made on 
the vritnefs to make an aflidavit of the 
executi^ of the bond, S. C. Stra. 1. 


And the like rule was matle hy the court 
of common pleas in Eaiter Term, 
26. Get, a. Barnes Notes, Svoedic. 5S. 


Cafe 17^^. •The Pariih of Elfing againjl The County of Hereford. 

The county. pARKER, Chief Jujlicet the reft aflpnti*'g,-feid, that the 
gaoltss to fettle. 1 CAOL of the county was, with refpeA to fettlements, to be 
dered *as*^atc confidered as fituate in every pariih in the county j that therefore 
in erery pariih the removing of a perfon to gaol did not make any alteratitm of 
in the county, the fettlement \ and that coniequcntly a baftard-cbitd born in the 
s. c. t. Sefl: county-gaol was to be cileemed as gaining a fettlement by birth 

Cat 99. in that pariih where the parent was lettled when feut to gaol. 

S. C. a. Bott, 5. 

|d. 13. 

Cafe 174. Harvey of Comb’s Cafe. 

Commitment ’C'IRST, A commi tm ent for treyfon generally, without exprelHng 
fcr hif^trea- * the fpecies of treafon, is goc^ j for the procefs is tlie ^me in 
An generally, ^^g of treafoii as in anotlier.* 

Bood. 

J. St«. 3. 3. Viner, 334- ». Wilf. 258. a. Hawk, ch^ 16. f. 17. 

High treafon SECONDLY, The couft of king’s bench has power to bail In 
hail^e by the treafon, notwitliftanding the fufpenfion of the Habeas Carpus 

^g s bench. LordMontgamer y' s Cafe (tf), upon an affidavit made 

Bm fee? the prifoner was in ftich an ill Rate of health that longer copf* 

&1 * * fuicaient would bring his life in danger, it was done. 

(•") 


Carrington 
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Carrington againfl Warren. ' 

T he Court was moved, tiiat an executor, being likewifc heir 
at law, might have leave to plead double, vizr/olut ad ditm^ 
and ritmptr dycent^ to an aftion of debt upon a bond. 

•The Court refufed the motion, without an affidavit, that he 
had rttns ptr dtfeenU The fame law in the cafe of an * admini' 
ilrator, who fhall not be allowed to plead plene adnamjlravit^ and 
H 9 affetSy without affidavit. For this is a nutter incumbent upon 
the plaintiff to prove, and yet it lies more in the knowledge of the 
defendant than the plaintin. It is the duty of the Court not to 
affift the defendant, by giving leave to plead double, but upon 
probable ground that the demand oi the plaintiff, qu 9 t^ the 
defendant, cannot be maintained. 


Cafe I7|. 

An heir (hall not 
have leave ta 
l^ad Turn ptr 
JtfitntvMkma* 
thtr plea, except 
he make affidavit 
that he haa r$uu 
per dtjOHt 

Bunb i8i,tSs. 
Fort 336 
Cafe. 1 H. 14). 
5 C(xn Dig. 
jpo. 


The King agawjt Dixon and his Wife. 


Cafe 176. 


^T'HIS was an indi^mcnt •"gainft Dtxon and his wife, charging. An indidhnent 
that th^, et uU t que eorumy did unjuftly and unlawfully, fuch a »g«ntt ■ 

day etdtverjts ahts dtehus et vmbus turn antea quam pofteoy keep a 

9a4s 


common gaming houfe, contra pacem etfotmamfiatuUy^Sc, 
which indiflment the defendant demurred. I 


keeping a gam. 
ing houfe. 


The first objection taken againft the indigent was, that 4* Bl Com S4 
itlhould not have been brought againft the hufband and wife, but 
apiift die hulband only. 

The Court. T his obie^i on would have weight in it if die * Sawk 
property or the ownefAilpof the houfe was the matter m queftion, ' 
but it fignifies nothing here, where notthe property, but the criminal 
management of the houfe (in which the wife may probably have 
os great, nay a gieater (hare than the hulband), is the charged. 

This cafe is not to be diftinguifhcd from the cafe of The ^een v. 

Willtams (a), which was an indi£lment againft hufband and wife 
for keeping a bawdy houfe, and held good, for as there the wife 
may be concerned in aifts of bawdiy, io here flie may be aftive in 
promoting gaming, and furnifhuig the guefts vnth all convemencies « r ^ « A 1 
for that purpofe. 1 33 J 

*The second objection was, that it was charged in the An mdiftment 
indt£tment that they, et utetque eorumy kept a gaming-houfe, &c. agamft huOuad 
which was wrong; for two perfons cannot jointly and ftverally 
keep a houfe; the keeping of the houfe by the hufband and wife ^ 

1$ not a keeping the houfe by the hufband only, or by the wife only, ^ 

For this purpofe was quoted 2. RoUety 51. an mdidiment againft ^ood. 
four perfons for ufing the trade of a plumber, againft the form of 
Che ftatute 5. Eltz» c. 4. f. 31., and the indiiftment, which charged 


(tf) Ante, 63 Sdk 384. 

*1 a 


that 
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Tm^Kinc that they four et uttrque torum ufed the tradci was held naughf, 
becaufe the ufcr of the one could not be the lifer of the othef. 

AHPKuWiFx. The Court. The cafe in RtJhs is not i^iplkable to the 

Salk. 38a. prefent cafe ; for there dte ufing of thejtrade not being the oiTenccf 
but the uHng of the trade without havkg forved an apprenticeibip 
(an a( 5 t to be performed by each fnigly and fcvcrally), .it was an 
offence that was ill its own nature iinpolfiblc to be committed 
jointly» whereas here this may be! committed by both jointly, 
and the addition of uierque *torum_h but a further fpccifying and 
corroborating the former charge ; for whoever fays that both bf 
them did keep, &c. does in truth and confequence fay, that each 
■ <' of them did fo. 

Keeping a yrm- Xh£ third OBJECTION was, that this inuiclment was upon a 

BiS^auoni-tbc fbtute 33. i/r/i. 8. c. 9. f. 18. and 

BHD law. " chalked out a particular method of proceeding for the 
recovery of forty /hillings a-day, the party could not proceed by 
' iiidi<Stment< 

The Court. The keeping of a gaming-hou/e is an offence 
indictable at common law as a nufance ; nor will the conclufion 
of the indictment, contra fermam Jlatnti, b.'ir the party from 
fupporting the indictment by common law, fuppofing it could not 
be maintair^d upon the ftatute; for where a Aatutc creates or 
makes a thing an offence that was not fo before by the common. 

‘ law, gives a certain penalty, and preferibes a method for the reco- 

, very of it, there the aCt mull be purfued j but it is otherwife of an 
oft^e at common law, for which an aCt gives a new penalty, or a 
new remedy i for there the remedy at common law (ball not be 
* C 3 3 7 3 away without negative words (/»}—■jf'Js clear, that an 
indiiStment is not taken away by any words in the ftatute ; fo faf 
from it, that there are words which, unlcfs they liavc relation to 
proceeding by indictment, muft have no fenie or figniftcatton at 
all j..for it enaiSts, that the forfeiture may be fued for “ by a^iofi« 
Salk. 46% tnfcgrmation, dill, or ot/jtrwifc,” And as all the remedies, or 
difterent ways of proceeding, bcfidcs by indi£tmcnt, arc enumerated. 
before, thofc words or othtrwife** muft be underftood of indidt- 
. mencs, or nothing. 

Ar^ indiAmcnt ^HE FOURTH objection was, that if this were to be con/i-* 
“dered as an indictment for a nufance at common law, it would not 
cfininon^ gLi- 1’^ of concluding, ad comhutie necununtum of the 

is. ‘‘ king’s fubjefts.*' 

CouRT. It is not ncccflary to conclude fo here ; the 
<1 MnunMitum" oftence in its own nature importing that it is fo. Bcfidesj the 
tm ooutteU. word “ common” fupplics this defeat, if it were one. 

On an indidi- The FIFTH OBJECTION was, that as this indiftmcnt was 

\ ^ penalty of forty /billings a day, given by this ftatute^ 

fcepta i;amln|:*!io«X^i c»ii!y one p'.nalty can be recovered. 


{at See 4. H.Y,\i:. P. C. 5. miit. 


C.uld 
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could not be recovered ; for it is not faid, that “ per fpatium of 
“ one day, or feveral days, they kept, &c,” but only that “ fuch 
** a day, &c/* ‘ 

The Court. Keeping a common gaming-houfe any part of 
the day is enough, indeed more days might have been kid j but 
the time is lb uncertain as to all biit oiip day, that only forty {hil¬ 
lings arc recoverable. 

^'bc judgment was given for the king, unlcfs, 



^fts Kin* 
agmafi ' 
DtXOK 

ANO HisWirs. 
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MICHAELMAS TERM, 

9 

• The Third of George the Firft, 

I N 

The King’s Bench. 

Thomas Lor^/ Parker, JuJlice, 

Sir Lyttleton Powys,^ 

Str Robert Eyre, Knt, i Juflices, 

Sir John Pratt, Knt, j 

Sir Edward Northey, Knt, Attorney General, 
John Fortefcue Aland, Efq, Solicitor General, 

Mpmorandum. Powys, JuJlice, was abfcnt all this Term, 
lieiag indiipolcd with the gout. 




Fazakerley, Chamberlain of London, W’'It(hire. 

T he only queftion was upon the validity of a bye-law in 
the city of London (<i), that none but free porters fliould 
intermeddle with the carrying or unloading of corn, fait, 
^ea-coal, or any other goods, out of any barge, lighter, &c. be- 
tu^n Staines Bridge and Kendal in the county of Kent, that are to 
be imported into rite port of London, under the penalty of forfeiting 
twenty killings for each offence, except in time of danger, and to 
fave the lofing of goods. 


Cafe 177. 

The bye-law M 
the city of 
ion, that none 
but Jrtt porttrt 
fliall work ia 
unfhipping of 
com importea 
intoX«n/unfra.-n 
any place be¬ 
tween SrmVa 


gridgtuii Ktnial in Ktnt, is good.—S. C. 1. Stra. 46a. 1. Salk. 143. 191. a. Roll Abr. 579 - 

Hob. 85. 4. Co. 3s. 6. Cafio. I, Vent. 71. Mod. 47. 79. 3. Mod. 158. 5. Mod. 104. 
I. Bar. K. B. 76. 


(«) This bye-law was made in the 
eighteenth year of Jama ibe f irji, wia. 

That the com porters fhould be a 
• ‘ Company, with twenty-fouraffiftanta, 
** who were called free potters, who 
M Should woAc at a particular fettled rate; 
« and that none but the free porters 
fltould intermeddle in importing or 
** exporting any corn, rcots, fcc. witliin 


the bounds mentioned in the cuBom, 
** on pain of twenty (hillings for every 
<* ofTence (except in time of danger or 
« urgent neccllity, or in the cafe of hona 
« feritnrn), the forfeiture to be recovered 
« byadioninthenamc of the clumber- 
lain t'* and four hundred porters are 
appointed, S. C. Stra. 46a. 

T4 
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Fasakerlet, Peer e Williams, againjltbi bye-law^ argued tothe following 
^"^*K*o** * The bye-law reftraining the number o( car^s in the 

Lo^*noN, ftrwts of London did not prevail without thegrjeateft diffiouliy (<*) i 
again/ andr the main reafon why that bye-law was adjudged good 
WiLTiKiRE. was, that an unlimited number of carts would occafion llops, and 
be a luifance to palTcngers (b), A navigable river is, in .all refpe^ls, 
like a higflway i to be free to all, ananonc^ou'gbt'to, be debarred 
from ufing it (r). A man cannot certainly have a more natural 
right to anything than to the free ufe of his bodily labour ; and 
therefore'a ^e-law that (hall retrain a man from the ufe of that, 
as this does, mult be naught; efpecially when no recompence is 
given in lieu of it (d). 'i'o the' performance of this employment, 
tnc ferving an apprcnticcfliip is not nccell'ary ; for it requires no{; 
fkill, but itreiigih. I'his is a bye-law that enhances the price of 
carria'^c, and encourages idleneis. The extent of this bye-law is 
from Stahirs Bridge to Kf»dal^ in the county of Kent j Which is 
much too grLvt. The king by his proclamation could not make fuch 
a bye-law ; apd certainly no derivative power can be greater than 
the primitive. There is not fo much as an exception in this bye-law 
for the owner of the goods, or his owo fervantr ; fo that, according 
to this law, a man can neither carry his own goods, nor employ his 
owji fervant, &c. This bye-law is penned in obfeurp qnd ambi¬ 
guous Words ; ic is very uncertain what acl: may amount to an 
iiitcrmedciling j perhaps the helping and aflilling a free porter, 
though at his own requeft, may be conllrued fuch. From all tliefe 
reafuns put tog.’ther he concluded, that this bye-law was bqtb 
unrcafonarlc and prejudicial to the fubje£l; and therefore void. 
The cafes quoted by him in his argument wire, Lutwyche's Rip. 
564. A'ioor^ 59}. i. Rol/e's 1^7, 

Cm Ur, 68. iiH. "Jones, 144. 3. AfU. 158. 

, jddjouniatur '<}. 

(a) Sic CuTvvorth v. Hearn, «.Sira. ni(yTer{n ,Get t. and the Court frai 
1 aS 5 ot oplnicUi tiMt 'ootU the suftom and the 

[i) Sci Cudeon V. EaAwick, 4 . Mod. hyc-Uw are K^^d, inafmueh an it wak A 
113. _ regulation convenient to the pvlhtic, and 

(1) 27. Aflsze, 23. and fee 2. Hawk, the redraint only from bodily labouf in 
p.C. 7th Hit. 152. onehnAaiicc. S. C. t. Stra. 4SSV—See 

(d) i.Ki.’U. Abe. st9- II. Co. S$. ahb Jlobmr<ifl v. Wel)l>,,t. Bar. K. 0 . 
(f) This c«fcwa» argued agtfininTri- 76. Bofnoithr. Hcarne, 2. Sttai io$5. 

[ 340 J ■ 

. Cafe 178., * Bi^nneaux Pladeatl. 

If * drekration A DECLARATION was delfvered generally ns of the laft 
bedel.virrd ge. £\ j juJ jj, thattlcclaratlon it appeared, that the caufc' of 

pewd.^Ternh ailion did not arife befpre th<; middle of that Term. 

.t?td it appi-ar Upon a verdidf for the plsindlF, ix Was moved in arrrjh of 
tiiat tliecauievf that the declaratVoil being as of the lull Term generally 

in(^.Ua!icriuc thc lifft day cf the 'Perm; afid conjc*. 

Rrd (lay u! tliat Teon, therewrd iruy, ui !rtct»»), Ih,> cx3il.i)aed by a tpecial ineukvanduffl. 

. qqcntly 
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quently the declaration will} in point of law, be antecedent to the Baknia^ 
caufc ofa^ion. 

VuAtrwiML, 

It was urged for the flaintJ^-, that by the entering of a 
fpecial memorandum upon the record, vi%. fuch a day of the Term, 
which would not contradii!t but explain the record, this motion 
would fall ‘to the ground i and that this might be done without 
moving the Court. 

Parker, Chief and Pratt, Juflice^ were qf opinion, 

that they might enter this memorandum of coiirfe, and without 
leave j and the rather, becauie here was no deceit as to the 
defendant i for he very well knew, that he was not arrefted, nor 
bail put in, until the middle of the Term; and conl'eqiiently that 
this declaration could not be as uf the firft day of the 'i'erni. 

Eyre, was of opinion, that the fpccial memorandum 

ought to be entered j but that the proper way was by motion. 

Chesshyre, Serjeant^ to end thcdifputc, moved for leave ; 
and had it {aj. 


f.i) See I. Sid. 4,5>, i. Rljtk. Rrp. a. Stra. 1151. IS71. 1. WX 104. 17,. 

3li. 3, Burr. s:4i. j, Stra. Cowp. 456. Tiiid'. Viaaict, i.ji. 

, * [ 34? J 

* The Qi^iccp. n^ainji Simpfon. Cafe 179. 


juftices of peace mtglilV't.tmifl the oifender in his abfencr, upon 
his default to ‘appear, being duly fummoned ? or, Whether the 
juftices ought not, by ift'uing out their v/.irrant for appiehcnding 
the party, to have compelled him to appear ? 


It a defcndMt 
Co an infonm« 
lion on a penal 
U acute (w^dulir 
rumnwi-t'd, anj 
nej'kdt to ap. 
pear, the juftion 
may proceed to 
examine tlte 


Ref.vfs for the htter^ f:,k if the‘^uejilstt. The ftatute being « 

filcnt in this matter, the rules (?f cmnmcn law ought to be purfued tiicof- 

as far as pnflibly they can. Tl\p judgment of the juftices in this 
cafe is final; aid there bein^ no re-examination, natural jufticc dtr. 
rcqcTires that the juftices fliould have the party brought before them, S- c. ante, 148, 
jf pofllble. 1 'hc ftatute 33. Hen. 8, c. 20. was the firft ftatute C.poft. 37 
that gave have for a man to be tried in his abfence i but this s. c. i. seC 
ftatute was held to be by confequcnce and implication repealed by i-'af. 346. 
the ftatute i. &2. Philip and Mary^ c. lO. whereby all trials aie 18a. 

left to the caurfe of the common law {a). The confcqucnce of a ^ 
convidHon upon this ftatute is very penal, viz. for want of lulficient 
diftrefs a year’s imnrifonmeiu and pillory. The fubjedl-matter of stra sio: 
this ftatute is a trefpals at common law, in which cafe a Cfipias lies i 
therefore the juftices here ought to have ifl'ued out their warrant, 

^^hich is their capias. There arc no words in this ftatute 


(rf) 8« Sir Wm. StaiinfoidS P!c»i of the Crown, 50. b. 


that 
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that give jufliccs a (i^wer to convid without appearance j if 
they have it by ^ implication, it is a greater power than is ve^d 
in the Judges of ff^eftmittJier~HaU. By this a£t of parliament a 
corporal puniihment is to be inflided; and according to the rules 
of common law, where the judgment'is to be corporal puniihment, 
judgment cannot be given in the abfence of the offender. Ev^pn 
in attainders by parliament, execution cannot be awarded without 
the perfon be prcfcnt, and alked, whether he has anything to fay 
why jti(igtTient Ihould not, &c. But the very ffatute we are now 
upon plainly fuppofesthe party Ihould be prefent; for in the fourth 
fc^tion power is given, for fear the offender after convidion Ihould 
efcape, to the coislli'.blc, other officer, or perfon profecuting, to 
detain ; which plair.ly imports his being prefent. It is obfervable, 
that though by the ftatute the power or coiividhng is given to the 
juftices of the county where the offence is committed } yet in cafe 
the party fly, and is apprehended in an(<ther county, then this 
power is devolved to the jufliccs of that county where the party is 
taken, purely that the party may be prefent when convi6Ied. As 
to the objeilion, thet this conftrudfion will render convictions 
difficult, bccaufc a perfen may be fummoned when he cannot be 
taken, the anfwcr is, that if a fummons in this cad* were fufficient, 
it mull certainly be a pcrfnnal fummons; and he that can be per* 
fonally fui^imoned may be taken. 

Fortescue, Solicitor General^ contra. By the flatute which 
we arc now upon, a new judge and a new way of proceeding is 
eftahlilhed. I'hc very delign of the flatute is to prevent thofe 
delays that attend the forms of common law proeefs.' The pro¬ 
ceedings in this cafe, where the fhfPflTJTTS fluent and does not inter- 
pofe, arc to be conduCleJ by the rules of natural juftice. * He 
denied the rule laid down, tlvatin fummary proceedings the rules of 
the common law arc to be obferved; crpccially fuch rules as would 
direiflly overturn the nature of a fummary procefs, and make it more 
prolix,- &c. If this aCf of parliament had not intended to have 
pared away all the forms of common law, fome of the proceedings W 
the common law would have Been taken notice of by the a^. It 
is very c;:prefrly f-tfoith in the convi«flion that the party wss duly 
fummoned, and had notice to appear and flicw caufe why he ihould 
not be convicted. This is all that the rules of natural juflice 
require } he might have appeared if he plcafcd ; and furcly heihall 
not take advantage of his own wrong, or ch'c it will be in the 
power of any perfon at plcafuie to avoid being conviCted, As 
there arc no words in the aCt of paiiiament that give a juflice of 
peace power to conviCt in the alifencc of the offender, fo neither 
are there any words in the act that make his appearance neceflary. 
If therefore the a£t of parliament is filent, and may be expounded 
either w.ay, that exj-ofition ought certainly to prevail which will 
render the adt mofl cffeflual. This is not to be ^onfidcred aS a 
criminal proceeding, but a civil one for a certain fum of money. 
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• • ^ ^ 

By Bagge's Caft (a)^ a peribn may be disfranchifddy lofe his free- Tat . 

hold, if when duly fummoned he will not appm ; and the conftant 
pradtice is to proceed to disfranchifement, in the ablence, &c. if *“*'••*• 
the party, being duly fummoned,refufe to appear. Nay, thispoint 
¥ras carried one ilep highbr in Glide*s Caji {b) ; for it is there 
held, that if the party live out of the town he need not be fum- 
monedi and the rcaion is, becaufe it was his duty to atcend. 

N, B* There were two convidlions; and in one of them the 
party, before convidion, was heard by his ♦ attorney : therefore it * [ 344 
Was obierved by the solicitor general, that mough, (Iridly 
fpeaking, according to the forms of law, the offender could not 
make an attorney to appear for him, yet in this cafe, where the 
procefs is of a fummary nature, and the rules of natural juftice 
principally to be regarded, it is material, that any perfon was heard 
in bis behalf; becaufe then it cannot be faid, that the perfon was 
condemned unhdard. There is no cafe or authority quoted to 
ihewy that the juflice has a power to apprehend* It is true, that 
where an aA of parliament is plain, confequences are not to be re¬ 
garded (c); for that would be to aflumealegiflative authority. But 
where an ad^ of parliament is doubtful, there the confequences are 
to be confidered ; and care is to be taken, that fuch an interpreta¬ 
tion be not put upon the a£l as will quite elude the force of it j and 
that will be the cafe here, if there can be no convidmn but upon 
the appearance of the party. Whereas no inconvenience, no 
breach of any rules of natural juftice, attends the other interpreta¬ 
tion of the ftatute 5. & 6. Will, Mary^ c. 22. about hackney- 
coaches, which is almoft a parallel cafe ; and the general pradlice 
of the commidloncrs.thrrc i^to convidt without appearance upon 
a fummons. 


Parker, Chief Juflice, A court may, perhaps, In prudence 
not care to give judgment in the abfence of the party; but 1 fee no 
reafon but that it may be done, and 1 take it to have been done in 
Mawgridge*s Cafe {d). Execution cannot indeed be awarded 
but in the prefence of the party; but that depends upon this reafon, 
that there may poffibly be amiftkkeof the perfon; or fome other 
reafon may have happened, fubfequent to the judgment, why exe¬ 
cution fhould not be awarded, which it is but reuonable the party 
fhould have an opportunity toinfiftupon. * But here had the party • r «.« 1 
appeared, it is tadeen for granted that judgment might have been ^ '* 

given in his abfence. 1 am of opinion, that the fummons muft be 
perfonal; and therefore it is altogether as eafy to take as to fummon. 

The adt plainly fuppofes, that the juftices have a power to appre¬ 
hend him; or elfe the claufe would be a nugatory claufe which 
fuppofes the offender may be apprehended. The expreifion of 
detaining does likewife fuppofe him prefent; otherwife the a£fc 
fhould have run thus, ** in cafe he be prefent.'* It is a known and 
general ruloi that a ftatute ought to be interpreted by the rules of 


(fl) IS. CD. 93. (r) Hob. 97. 

(0 Tcinity Term, 4 - Wai. V Mary. (^) 1. Kely. >19. 9. St. Tr. 61. 

• eommoa 
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coinmoti law and thtrefore (IncC'this is in nature of a trefpafi, 
a by cQqiino(i law lies ; lince the a£i plainly 
•iMrtotf. fuppofcs jufticcs of peace have a power to apprehend him, and that 
they will execute this power} and fincc it is as e^y to apprehend 
as It is to fiimmon, 1 am of opinion At prefent, that the juftices 
ought to have the party before them* 

Tratt, JuJitce. If a juftice of peace has a power of ilTuing 
out iiis warrant for the bringing of the |}arty before him, it muft be 
given him eidicr by the exprefs words of the ftatute, of as a power 
incident to the jurifdidion which the ftatute invefts him with j if 
the latter w’ay, 1 fear he muft have the fame power allowed him in 
fummary proceedings. If a fummons be fufficient, 1 know not 
why the fame fummons fhould not do here as in qt|)er 9ares, vh» 
the leaving it, where the party cannot be found, at the ufual place 
of his abode j and then a perfou n)ay be fuinmoiied wheq cuimut 

be taken. 

Mjournatur (a). 

(j ) Tills cafe was argued again In the vIAlon adjudged to he good'. S. C. poA, 

..... . n Hilary Term foUuwing, and the con- 37S. 
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Calc 180. ♦ The Cafe of the Corporation of Banbury. 

Previous to 11. ■p.ARKER, Chief JujVtce. If a mayor be not chofen by the timq 
- ^ ^ preferibed by the charter, and there be no proviiiun in the 

mayor" *murt charter for the old mayor’s continuing on until .a new mayor is 
I:as4bt4noiit!.e chof.'ij in, the corporation Is dlflolved, and confequently cannot 
ciiarter-day. procccd to a new eledion (a). Indeed, fome arc of opinion, that 
j.Mod. Cafrsin may be cured by the ifluing out of a writ under the great 
Law and Equi- &£AL, unpowering them to proceed tq a new clcciion j but others 
ty, XS9. arc of opinion^ that even this will not do, and that there is no otlyr 
remedy but to obtain a new charter from the cruwh. But 
nobody ever thought, that in fuch a cafe the quondam cori)oratk>n 
could revive icfelf by choofing a new head, without fuch a writ 
. under the great seal (^}. < 

(a) But fee now ji. C/s. ». c. 4. corporation has no powir of reftoring It, 

\b) Sie anaccount oftiiis caie from 4 or of doing any corporate a£i, the coipo. 
inanufcritit noteof Itby Lord Hardwickr, ration is fu fardiflhIvH, th.at the crown 
R-iLTicre, 3. Tcnn Kep. sat. may grant a new i^haeter, 3. TermKvp'. 
where 11 IS deci.'it.d| that when an imcgial 199.349. 
part of a c(»)Hirauon is gone, and the 

CifeiSi.' Jobnfon Lorrth. 

[a jrvBwr ip the TpHF' QUESTION' was, Whether ({ gunner was wfthin thc layt 
a'tiiicry, if ar- ' ai^t ot parliament, that orders thole lifted as fuldiers to be dii» 

reittd, fhjJ H charged frtjm arrefts for debt, i 

d.f:i.ari!u! on - ^ 

ctMWKmbaa. It was objected, that they were not within the bccaufe 
&c 1 '■fa " they were warrant ofKccrs, and took ^ parlivuiar pail)} and bccaufe 
‘ \ ‘the 



Michaelmas Term, Geo, i. In B. R. 

• 

Uie makers of this a£l of parliament feemed ipprchcnfivc that they 
would not have been liable to the fame punifliment, in cafe of 
mutiny and defertion as other foldicrs, unlcfs they had, by an exprefs 
claufe, made them fo. It was likcwife inilfted, that the defign of 
the adi being to encourage men to enter into the king’s fervice, 
muft not be extended to fuch in the army whofe pay was fo conli- 
derable as that this alone would be a fufficient inducement. 7'he 
pay here was one Aiilling andfourpcnce a-day. 

* The Court. As to the claufe in the adl relating tp mutiny 
and defertion, the only fuppofes it pofTible that there might be 
a doubt j and therefore wifely rclblvcs to make every thing clear, 
where the putiifhmcnt to be inflidfed is nothing ids than death. 
Buttlien the a€t of parliament refolvcs the doubt, as wc do now, 
that he is a foldier^ 'I'he matter does not turn upon the quantum 
of the pay; if it did, a trooper moft certainly would be out of the 
adl (r/), whofe pay is much more confiderable than that of thi 
gunner, and whogfenenillygivcsagood fum of money for his place. 
7 ’hc reafons why a gunner’s pay is more confiderable than that of 
the foldier are in refpedl of their Ikill, and the hazard they run i 
both which confiderations render fheir fervice more iieceflhry, and 
make it inure reafoiublc that they fhould not be taken away from 
the fervice. 

Accordingly he was difeharged, 

(«) It was in the cafe of Bj\Iey v. jthners, that a iroopw i$ witliin tiie 

aA. I. Sira. a. 


juHxiom 

LoVTk. 
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Cafe 182. 

A ssumpsit. The plaimlfF declared upon a premife 

made the fixteenth of January 1706. tions, time and 

^ place not mate* 

The defendant pleaded in bar theftatute of Limitations} and that 
the caufe of aftion did not accrue within fix years before the cx- ^■“’*^»*S** 

hibiting of bill. s. c. Gilb. 279. 

, ^ s. c. 1. Stra. 

The plaintiff replied, the bill was exhibited the twenty-third of ai. 

Januafy 1713 } and that caufc of action did arife within fix years 
before exhibiting the bill. 

To this the defendant demurred. 

Parker, Chief JujHcet now delivered the rcfolution of thb 
Court. 

Judgment muft be given for the plaintiff. For this being 
the cafe of a parol promife, the day in the declaration is not mate¬ 
rial } and therefore the plaintiff in his replication has only departed 
from an immaterial part of his declaration, which would be cured 
bjva verdid, ^d is now aided, upon a general demurrer by ilatute 
for amendment of the law. ♦ Were it more tlian matter of fortn, , >• ^ _ v 

a verdiil L ^49 J 



Hilaty Tcrni, 3. (jco. i. In 13 . R* 

CoLt s vefdid finding the prdmifi: at another day could never cure it, 
'as moil; certain^ it would. And for this purpofe waa quoted the 
jr^ Rtryne (a)i where this learning is laid down* ^atfor 
the {daintiffin his replication to vary from the time or place in his 
declaration, in order to folIo\V the defendant’s plea^ is not a 
departure. In the old Books, indeed, this would have been a 
departure (f>). And unlefs what ftridtly fpeaking is a departure 
be fometimes allowed ; unlefs the plaintiff, where the defendant by 
his jullification makes the time or place material, may follow the 
defendant’s plea, though it lead him to another time or place; 
all that docirine, that iti trahfitory a^'ilons, where time and place 
are not material, the plaintiff ma\' declare at any time or place, 
mull fall to tlic ground. • 

Judgment for the plaintiff 

(fl) Lev. »ro. repttted likcwilc (f> Sir Stafford f. FArccr, ante, 511* 
s, RtWe, 566. <78. , Alathvw. %<. Spicer, Stra. 8cC. •• 

(r) xt. AjI; 36. ‘ , 

Cafe 183. Burgh Blunt. 

Motion for an ^JIESSHYRE, Serjeant^ moved for an attachment agaittft the 

weachinent for v-> judge of titc court of HvUcrneJfcy in Yorkfijirt^ for difobeying 
d^bejrins 

whfreby the caufe was to have been removed into the 
county-court, from wliencc, as the serjeant believed, the 
parties defigned by a pone to remove it into the court of common 
' pleas ; and though, by a rccordarc^ it might have been removed at 

'once into the court of cojnmon pleas, yet the parties might take 
tills w'ay, if they f leafed. 

Cni::^SHYRE, in behalf of his motion, urged, that dif- 

obcdicnce to the tolt was a contempt to the law of the land, over 
which the court of king’s bench \Verc guardians ; that that court 
♦ r ''CO 3 inverted with a general * jurifdiclion over inferior courts, and 
*■ * was to take care, not only that they did not tranfgrcfs their jurif- 
4 -®o* tli^ion, but likewlfc that they proceeded regularly in matters 
confefl'edlyv.’ithin theirjuiifdiflipn. 

E vr.E, jr//iuc. 't'hc more proper way is firft by mandamus to' 
oblige them to (.bey the iolt ; and it', tiotwiihilanding that, 
they proceed, an attachment may be granted for difobcdience to the 
mandamus. I do not fee, why we may not as well grant an attach- 
meat againrt the judge of a fpiritual court, for pruceedtng after an 
appeal, us do what is now afkcd. 

Parker, Chit/ Juftiee. 'I'here are fevcral other remedies 
bcfides that dclired. You may have a pruhibicioii; or you need; 
make no defence, and bring your writ oH falje judgment ^ arid, 
when they fliall return that they were ferved W'ith the /«//, as they \ 
mart, it will then appear, that all the proceedings are vreoneou^} 
for tlieir jurifdiction failed upon tlie receipt of the tolu , 

But 



jCtiESHviiEj Strjeant, preffing his motion^ and Pace, 
aldirnimg that he had the motion granted to him in the 
bi& 0^ king V. Lang/Iotty 

The Court made a rule to Oiew caufe, why an attachment 
flioiiid not be granted. • 

* The King againji Theed. 

eJOURT Was moved to fiiperfede a writ dt excommunicato 
capiendo. 

The objcAidn to the writ wasi that it was too general; and that 
ft did not appear, that the caufes for which the party was to be im- 
prifoned by the writ de exconmunixato capiendo were of fpiritual co- 
nufance; * for it was only in quoiiam negotio concerning the cor- 
tedfion and reformation of manners; 

To this It was laid, that the fame ftriftnefsis not required in 
trrits as in libels} and further it was much inliilcd upon, that he 
was faid to be cxcomrnimicatcd, according to the canon; and the 
Cafes of The King v, Tofcland (a), and The King v. Fo'juUr {h)y 
were quoted. - * 

But THE Court wetc clearly of opinion, that the W’rit was too 
general (f). , 

Then it was insisted upon, that the motion for the T,,ewrlt 
fu^rfedeas was made too early, becaufc it was made bt fore the (he- e/. 

riiFhad returned the writ ; and to this purpofe i. S:der^Hy 181.though 
was cited; # opened by the 

court of 

PARKERi Chief JuflIce, This is a writ which ilTucs out ofa''*! 
Chancery, returnable into this court, and is delivered to the 
Ih the prefence of the juftices \ and this whole matter is enured 
Upon record. Now when the court of chancery has ift'ucd out to hav/be«>if-'^ 
this writ,ahd it is delivered to the iheriiF, the chancery, if applied fued motieouf. 


BtV»T. 


Cafe 184. ' 

A writ of 
tm. in a fuit 
*' in guoJjm a/. 

** fro »»- 
** Jirmatiine tt 
“ ceritHunemo^ 
“ rum'' is too 
generaL 

• C 1 

S. C. 1. Stra. 

43- 



fubje^ g;iay for a long interval of time, viz. between the delivery 
of tne writ to the fheriff and his return, be wrongfully deprived of 
bis liberty! without pdltibility of redrefs. The command to the 
Ihecin to execute the writ is the command of the king *, and the 
^e|lion is, whether this Court (hall let the iherifF execute that 
writ| when the execution of it is intrufted to them, and an entry of 
recoira ituide of it, where the writ appears to the Court to have 
^i^wd'^terroneoufly. * Certainly this Court might have qualhcd ^ 
it bsfere it was delivered to the Iheriff } a fortion therefore now i 
ft# if iis nb mote than for us to corre£l our own miftakes, by calling 
Welt'ft writ diftt ilTucd through 9ur ovwfight. 

, • Term, t. j. and Ecf. v. HiB, 

{h) SUOtf x.SaUc. a 93 . 

"- ’Aly Sto aifo ft«x V. Onp, Eafter 

X. U Ev»e, 
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f?. .ytgtdn/t 
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£yre» ^ujlice. The returnof the hahtas corpus has no r^t^ 
to die yrnt ae-exeemmunieato capiendo^ which entirely deftroyii ihe 
authority of the cafe in Siderfin. I take this court to be poflefle^ 
of the caufc by the entry of the writ upon record, and delivery 
over to the IhcrifF. The writs that go out of this court, if they 
iAuc erroncouily, are frequently fuperfeded before the return s 
though thofe are writs as nauch out of the hand of the court a» 
this writ. 

Pratt, JuJUce. I take the reafon of the proviHon, that tills 
Writ iiFaing out of chancery, and returnable into this court, muft 
firil be opened in this court, and in the prefence of the jutiices of 
this court be delivered to the IheriiF exequtnd, to be a provifion in 
favour of the liberty of the fubjeft, that a fubje£f may not be 
deprived of his liberty by writs that ifl'ue ofcourfe out of chancery, 
until fuch time as the Judges of this court lee whether he has 
deferved it or not. To fay this writ cannot be fuperfeded before 
the return, is as much as to fay, that this Couyt lhall not correct 
their own miftake until the mitiake has occafioned as much mif’* 
■chief as poflibly it can. 

Parker, Chief This writ is actually entered upon 

record } for the entry is dclib. fuit in the prefence of the juilices, 
to the fheiiff exequend. 1 he writs that iflTue out of this court are 
never entered at large upon record before the return, though in 
ftridhicfs they ought; but here the writ is always entered at large. 

SS 3 3 * ^ fuperfeding of our own writs before the return is a fulK- 
cient proof that writs may be fuperfeded, though not in court. 
The obligation of the Iheriff to execute this writ refults from an 
adt of this Court and ought .herefore to be fubjedt to the controul 
of this Court. It is a general rule, that whenever the Court is 
poiTefled of a record, they will proceed upon it. And upon this 
ground it is, that if the pUintitF in an appeal become nonluit, the 
iDourt will ncverthelefs oblige the party to plead to it. In fa£t, 
tlicfe writs have not been fuperfeded before their return •, but I kc 
no reafon why they may not. 

A juperfedeas was granted accordingly. 

The College of Phyficians agahijl Dr. Wtfft. 

QUESTION was. Whether a man who had taken his degree^ 
^ of dat'tor of phyfic in either of thk oniver sities might not*^ 
pradtifcin London^ and within feven miles of the lame, without s' 
licence from the College of Phyiicians ? . ‘ 

The Court was clearly of opinion, that a licence fro^,,(^; 
College was nCcelTary; and that by reafon oftiie charter of 
poration; confirmed by. the ftatute 14. & 
i'a *vcry ftfong and negative words, 

As to the tcflimonials granted by the univerfities, upon a perrai|*s 
tafe’fcg'the doftor’s degree, . - . 


Cafe 185. 

A of 

Wte of the uni- 
verfitits catmot 
.jpevAife phylic 
in £«•</««, with* 
'out » licence 
fbmtjil^Uesc 
ef Ph^iani. 

t. Co. 117. 

2. BuKh 185. 
Palm. 486. 

4. Mod. 47. 

2 . Biswij, x6j. 






. - * V* 't * « 

^ Tbb CotniT was of opinion) that diefe teftitnonlals might have 
Ihe ^ture of a recommendation} they might give a man a fiiir * 
thpaudori) but conferred no right} and coniequcntlyairthofe 
ftatutes which have confirmed the privileges of the univcrftties 
could revive or confirm • nothing but the reputation that this tcf- ^ 
timonial might give fuchigraduates. And whereas it has been 
infixed, that bv the laft claufe of this ftatute it is faid) ** That none 
* ihall prai^ifc in the country without a licence from the preAdent 
** and three decls, unlefs he be a graduate of one of the univerA- 
“ tiesi” it was faid, all the inference from that would, be, that 
poflibly two licences may be neceflary where a perfon is not a 
graduate. In the cafe of l>r. Levet ( a\ Lord Chief Juflict Holt 
did not think this a queftion worth being found I'pecially. The 
College cfPhyAcians, is, without doubt, more competent tojudgeof 
the qualiAcations of a phyAcian than the univcriitics j and there 
may'be many good reafons for taking a particular care of thole 
who pradtile pliylic in London» 

Adjournaiur (X). 

(a) I. W. Raym. 4.72. ptiyfic wltivn or feve» 

\b) It i- lai*l hy Rayirenr! tokive mile* round, without licence from tlie 
hfcn adju<!gc>i in thi> 0.4(0, tti.)t a p'adu* L'olicgc ot Piiy/iciank, i, Ld. Ray. 471, 
ate-doilor 01 the L'iiivi:irity c.,iiiict 




Put*!' 


Dt.W; 


The Queen agahijl Aires. Ch A. 

pAkKER, Chief JuJiicty gave the refolution of the Court. The king*^ 
* —\Vc are all of opinion, that judgment muft be given for the 


kino-. « <0 

^ letters pac^^. , 

The first orjectiok is, that ^feire facias is not the proper 
'^ihremedy, the king not being concerned j but that an action upon . » 

I'' the cafe ihould have been brought. As to this. Sir Ohijt r Butler's : 

Cafe (a) is an exprefs authority, t\a.t ^feire facias \Si the proper ' . ^ 

way } and that the crown de jure ought to permit luhjcdls to fue 
in the name of the king. * C 355 

T he second objection, thgt there Ihould have been an ofAce The king nM|)! 
found, maybe anfwcred by the fame authority ; for the objection Icttoii 

was ftere* taken, and it whs held, that no oiacc is neccAarv, 
becaule there is no forfeiture. 

» " • 

As to THE THIRD OBJECTION, arlAng from the days upon The days «i^ 
which, &c. the aiifwer to that is, that it is matter of evidence, of 
‘ v^ich the jury are the proper judges. Bra&on (h) Ihcws how the “L^***^ 

law anciently flood with refpc6f to diflerent days and dirtances ke” ate fa^- 
' ¥^thin whiem fairs and markets could or could not be held, aie matters at 
Markets in London arc very clofe upon one another; and the evidence for thjk 
- public good requires that it flxould be fo, which will over-balance a 
‘ pnvate detriment. 


* {a) 3. Lev. Ao. 


{i) Braft. lib. 4. c. 4C. 


A FOURTH 
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s , t 

^ »owiiT« oiJECTioKivais# that itis faid, that tbt grant War 
tothi^prejudice; whereas it (bould have been, that the mariett 
to, the prejadice. And fn fovour of this objeSion the 
to I !• Hen, 4. pi. 5. was quoted. In the cafe quoted the jgrant wa* 
rig)>t» conditional, viz. fo jfiir as it (bould not be prejudicial; ana therefore 
I doubt not, but in that caff, if there* had been a prejudice, an 
r. aciton upon the cafe would have lain, notwithfeanding Me grant i- 

but the cafe before us is the cafe of an abfolute grant, whi^ is to 
: * be fet afide becaufe it breaks in upon another’s right. The find* 

ing in th^ad quod demaum is thus, it would be no damage if we 
'> grant.” What would be no damage ? The grant. 

Jart fetmt As to THE FiKTH OBjECTiosT, that the fetfe facias was dif* 
' 4 w« not abate continued bv the death of the queen j we are all of opinion, that 
is help^ by the ftatute x. Anne^ c. 8. penned in die ftrongeli 
% terms imaginable. 

''■%i C. it Stra. 

JupGMEKT Was given againft the defendant. 

^* [ 356 ] 

t ;Cafc 187 . * Thornby againft Fleetwood. 

A eameii rteof JUDGMENT having been given for the defendant In the cofirt 
•,>*7 Offered by | f common plcas, a writ of error was brought in the court of 

I sjiS for the icing’s bench. 

Mr. Reeves for the plaintiff in error. This cafe depends 
*^is upon the conllrudlion of three afts of parliament} all of them 
for he i« a^s made pro hono publieoy to prevent the growth of popery# 
Bbr <• a pur* and therefore they all ought do have a large and libera inter* 
^^^^'flatutc interpretation as will beft anlwcr the dcfign <4 

h. I. Tt making- 

ft 6 . 


' W. C.8Ate, if^ 
S. C. poA. 406 

^».'C,.C«iny: 
ftip. aoy. 
t.Stra., 


The first question In this cafe is. Whether the ftatatf 
I. Jac, I. c. 4. is not repealed by 3. Jae. i, c. 5. or 3. Car, |< 
c. a. ? That it is not repealed by 3. jfac. j. c. 5. is plainenou^i 
becaufe the perfons, offences, and penalties, in thefe two a^s o? 
parliament, are dift’erent. Nor is it repealed by 3. Car. i. c. a« 
It is not pretended to be repealed dircdly, and by fo many exproi^ 
words J on the contrary, it is faid in die beginning of 3. i. 
•®3' - . c. a. that the ftatutc 1. jac. 1. c. 4. (hall be in full force. Such ait 

Co, Lit. jnterpretati6.n, if poftble, ought to be put upon thefe two adls, 

tbac they may both continue in force # cfpecially when the latter 
1;’ takes notice of the former, as an a£t in force, and which ought 

to continue fo. If die ftatute i. Jac. r. c. 4. was repealed by 
3. Car. 1. c. 2. then the offenders againft x. Jac. I. c .4. would M 
in a better condition atier the fiattite 3. Car. i. c. 2. than befofi^ 
which no one can imagine who reads the preamble of ffatufe; 

. 0. Car, 1. c. a. But this would plainly be the cafe; their capacity 
L 337 3 purchafc would be redored, &c.; the ftatute 3. Car. i, c. tc. 
as to perfons already beyond the fcas, would be entif;ely ineffee^ 
uiai4 for it is contrary to law, that perfons out of the land fliould 
beoutLwcJyunlcfe in tome particulu cafes efpccially provided for^ 

Ltr£ 
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Ctki (a) is pofitively of opinion^ that the ihitute x. Jac. 1. 

. c. 4. >8 in force, notwithftanding the ftatute 3. Jac* i. c. 5. and 
3, Car. X. c. 2. 

The secokd question in the cafe is, Whether any ei^ate 
will veil in the offender, notwithftanding the flatute x.Jac. i. c. 4. 
•the words whereof, as to this purpofc, are: “ fbali in refpect of 
“ himfelf only, and not in rcfpcil of his heirs or pofterity, be dif. 
« ablcd to innerit, purchafe, take, have or enjoy, any profits, hc- 
** reditaments, chattels, debts, legacies, &c. Andthawill eftates, 
** terms, and intereds whatever to be made, fudered, or done, to 
the ufe of any fuch perfon, or upon any trud or confidence, 
“ mediately or immediately, to or for the benefit or relief of any 
fuch perfon, fhall be entirely void/* It is hard to imagine, that 
all manner of conveyances whatever fhould be made void; and! 
yet the capacity of having the lands veft in him, not taken away. 
As for thofe wq^ds, ** not in refpevi of his heirs or pofterity,’* the 
meaning of that is only to enable the heir to inherit from any re¬ 
mote anceitor, notwithftanding this incapacity or difability of the 
more immediate anceitor, 'I'he interpretation contended for oa 
the other fide, is directly contrary to the words of the a£t. For 
whereas the aft fays, ** that in refpeft of himfelf, he fhall not in- 
** herit, &c.” they fay he fhall, and by that means be enabled by 
fine, See. to bar the heir j which, if he be protcflj^tt, will molt 
certainly be done. I’his then is an interpretation flatly againft 
the words of the aft, in favour of the offender, and to the prejudice 
of the heir, who is by the aft of parliament defigned to have all 
the power over the cllate, * ll^art (b) mentions two forts of 
rights, VIZ. jus aequirendi and jns aUenmidiy lb that, according to 
him, the right of alienating is looked upon as a rigiii or intereft. 
As to the objeftion, that if this be a right or intqrell, it is fuch a 
one from which no advantage can polfibly accrue ti> the party, 
becaufc upon falc the money is forfeited, it may be anfwered, 
that money may be difpofed of fccretly, may be fent beyond fea, 
and the forfeiture impoifible to be come at. Befidcs, the power of 
difpofing of the eftate is a very confiderable privilege, though he 
were not to get any money by Tt. 'I'o the objeftion framed from 
tholb words, ** and not in refpeft, &c.” befidcs what has been laid 
before, they prevent corruption of blood, and make the punifhment 
peffonal only. To the objection, that by interpretation of law,', the 
crown is to have the profits during non'Conformity, it maybeau- 
{wered, that tlie rule bid down by them muft he admitted for law ; 
wfis. that in penal ilatutes, when the aft is filentto whom the penalty 
is forfeited, the crown (hall have it. And fo it muft have been here, 
bad the words of the a<ft been, ** fliall forfeit and not faid to 
whom* But this is not the cafe; for here the aft creates an inca- 

K in the oflFendcr to tah ; and if he cannot take, moft certainly 
, mot forfeit (e). If the king is to have the profits only, and 
*liot the eftate, then the king has dircftly the fame intereft as he 
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-'Sftliqiiii»»T has upon outlawry in perfonal a£^ions { which is a very precarious 
intereft ; for according to 21 . Hen, 7 . pi. 7 , a, ^is pernancy of 
^bicTwooB. profits may be determined by the alienation of the perfon out- 
lavred. Itmuil be owned, that this cafais not altogether law; fork 
^ r 359*3 krcfolved (a), * that after inquifition found, the perfop outlawed 
^ cannot alien ; and fo is the cafe of Britttn v. OoU fb). But ftlll at 

any time before inquifition found, the intereft of the king may be 
defeated by the alienation of the perfon outlawed. 

r« 

The aft being filent as to the perfon who fhall take, it muft be 
interpreted according to the rules of corpnujn l,iw. And here it 
may be proper to confidcr the nature of difabllitics at common law, 
wnich are of three forts ; Firfl, Prepter (lelii^um^ as in cafe of at¬ 
tainder for trcafbn or felony. Secondly, Propter dtfeflumj'ubjec^ 
tionisy as in the cafe of an alien. Thirdly, Caufaprofejfioniiyi& in 
the cafe of a mpnk. 

* t « 

In the firft cafe, viz. attainder for treafon, the eftate is forfeited 
to the king, and the blood is corrupted. A capacity is indeed left 
in the party to purchafe for the advantage or the crown ; but a 
perfon thus attainted can purchaf.* nothing for his own benefit; 
neither can he take by defeent. The law is the fame in an atr 
fainder of felony; fave that the lands arc forfeited to the lords of 
whom they are held. Now the difahility in this aft of parliament, 
differs from the former in thefe rtlpedts: Firft, It is tempc.rary 
during the non conformity. Secoridly, It is a perfonal diliibility 
only; f T it does not corrupt the blood. 'Fhirdly, The party is 
intirely difabled and incapacitated to purchafe. 

The fccond fort of difahility at common law, is that propter de- 
feStum pib}eSlloni 5 (% as an alien, And luch a one has no inheritable 
blood in him; he cannot be heir to anybody; por can anybody be 
[[ 360 3 tP'him. Indeed it is refolved, in fhe cafe of Collinf/u-ood* Vt. 

Pacfy reported at large i. Fentris^ that this fhall not hinder any 
collateral relation from inheriting. An alien mtiy purchafe for the 
advat.tage of the crown. 'Fhis difahility conics nearer to the dif- 
ability created by this aft; but ytt differs from it: For firft, the 
iffuc is not difabled by the ft acute; and fecondly, (he party is madf; 
entirely incapable of pifrchafing. 

The third fort of difahility by commop law, is that of a monk; 
and this difahility Teems in every rcfpecl to agree with the difahility 
preated by this aft. A monk cannot jiurchafe; no more can the 
offender againft this ftatutc. I'hc heir of .-i jiionk is not difabled 
from claiming by him j fo it i^ here. The monk whenderaigned is 
to be reftored; fo is the offender here when he confoniis. When the 
law favs that a monk is ehiliter mortuus^ this is to be efteemed only 
a fimilitudinary expreifion, and what is ufed concerning other per* 
fons, as one that had abjured the realm; for a monk, with ref^ft, 

(«} Ray. 17, Hardrc*, ici. {Jb) tV\lL o. Salk. 39^. , . 

fe 
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Co ill the advantages of the church, is as much alive as any other 
perfon whatever (a). 

That interpretation therefore ought to prevail, where the aft is 
filcnt, as will belt fquare wiiji the rules of law, in like cafes. 1 hus 
in 3. Co, 85. b, we And theftatutel>^i>0»/r expounded, in fevcral 
inftances, by the rules ot common law. 'I'his Aatute will be made 
effeftual, if interpreted by the rules of law in cafe of a monkilh 
diiability. And this likcwife will anfwer the grand objetAion, 
What becomes of the eAate during the life of Phthp ? A*man has 
ifluc two fons, the cldcft brother goes beyond fea, the father die^, 
thefccond fon, in a writ Mortdauncepor^ recovers the eftate (i), 
for it Icems the being beyond fea, was then looked upon as an in¬ 
capacity ; and yet there held, that upon the return of the elder 
brother, the • land fhould be divefted out of the younger brother, 
and reveft in the elder. Phi Up incurred the difability of being an 
alien before the defeent; and bccaufo the law will not call a de- 
feent upon a perfon difiblcd by attainder or otherwife, therefore 
the dutchefs docs not put up her claim under any of the difablcd 
perfons, but as a reverfioner (r). 

But to return to the grand objeflion, viz. If the eftate in fee 
fliould go to him in remainder, or efehcat, what is to be done in 
cafe PhtUp have iiTuc, or conform himfelf ? To this it may be an- 
fwered, b irst, That there are not in the ait any wofds of refti- 
tution with rclptil to the oft'ender himfelf. Indeed after confor¬ 
mity he is to be difeharged horn his incapacity ; but ni thing ap¬ 
pears in the ail, whereby he is to be reftored to what he has loft 
during his non-conformity. In thfs rtlpcil, it may be compaied 
to the efFedls of denization, with lefpeit todeftents . and from 
aliens [d). But if it lliould happen by accident, that iome of the 
pciftcrity ftiould be hurt; yet is not this a lufticicnt ob_,-dionIt 
is a received maxim of law, that a freiliold can never be in fufpence 
or abeyance, fave in cads of abfolute ncceflity (/•). If then the 
freehold muft be in fomebody, where muft this fiechold be but in 
the reverfioner ? In Plowden (f) there is an inftance of the dodg¬ 
ing of a freehold; and though this cafe is in part denied to be law, 
in 10. b, yet there it appears, the freehold muft veft in the 
king to prevent abeyance. But the ift'ue Philip may be let in 
according to the rules of law. In the Year-Book 49. Edw. 3. 16. 
there is this cafe: Ifa tenant of the kingdevife thathis executors ihall 
foil his land, and die without heir; the land fhall veft in the ** king; 
(Uid if the executor afterward iell the land, it fhall reveft. To this 

g urpofe is the cafe before cited, where, upon the return of the elder 
rothcr,theland{hallreveftinhim. Another cafe is there put; Adif- 
feifor dies without heir, the land efeheats, yet the diflcifee may bring 
tiis adion for the land againft the lord j which is a ftronger cafe 
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: Tkmrvit thanthatbefore us; for itis not juft ftiat the ifliie in tail fliouldfuftefr 
^SiwooD forthcaAofth'e tenant in fail. XeriCjitefo) delivers it as hiscleaf 
. ’ oplnioji, that if a make a feoffment in fee, to the ufe of him* 

felf and his wife in tail, then to the ufe of the huiband in fee, and haf 
iffue a daughter and dies, leaving his wife privily with child of a 
fon, by which means the reverfion in fee defeends to the daughter^ 
and the wife, before the birth of the fon, levies a fine, or fuffers a 
common recovery, whether in this cafe, the daughter enters, or 
does not enter, whether (he joined in the fine, vi'as vouched in the 
common recovery, or did any other to difablc hcrfclf, yet that the 
fon born afterwards fhall have the eftatc-tail; for it is not reafonabib 
that any a£fc of the daughter fhall prejudice the fon in utero matris* 
Though before a late act of parliament, it was cuftomary to veft 
an eftate in triiftecs, for the prefervation of contingent remainders j 
bccaufc by a principle oflaw,aremaindermuft veft, cither during^ 
or at Icaft when the particular eftate determines; yet it has never 
been thought ncceflary in cafr of a remainder achtally vefted, even 
before the late ftatutc, to veil the effate in truftecs, for the prefer- 
vation of the inheritance to after-born children. The dutchefs 
might in a fs^'incdon deduce her pedigree from the donor, taking 
no notice of the donees, according to 8. Co. 88. 

r * Cheshyre, Serjeant^ argued for the defendant^ that the 

^ ^ eftate muft ncceffarily veft in the offender, to anfwcr the provlfoi 
in cafe of cfbnfcrmity; for if the eftate do not veff, the encourage¬ 
ment to conformity will be taken away; there being no poflibilit/ 
according to jhe rules of law, for the heir to take, but through the 
anceftor. He doubted whether the anfwer to this objefVion would 
hold, viz. that the ifflie fhould for his benefit be allowed lo fay, 
that the anceftor did uke, when cvery-body effo muft fn, 'i»at he 
did not take. He obferved, that the fa\ lug to the pofterity, was 
jnferted in the very body of the atft, and did not conjc in by way 
of provifo ; which (hews it to have been firft in the thoughts of 
the law-makers; that it was enough fur the defendant, if the eftatQ 
muft veft in the anceftor for the benefit of the ifflie; and likewife^ 
that the title of the defendant did ngt necefiunly depend upon ther 
yalidity of the commuii recovcr)ti becaufe Philip was alive, and 
either had iffue, or (which w<is all one in intendment of law) wag 
capable of having illUe. 

Then he proceeded to fliew, that that interpretation of the adfj 
wheicby the eftate was adjudged to veft in the offender, was 
URST, more fafe; secondly, nv)re confonant to the rules of 
; and thirdly, would more effectually promote the defign 
the aCk. 

Fir^t, More fafe; becaufe if the anceftor do not take, tht; 

altogether filent who ihall. llclides, as the legiilators did" 

Aot intend to reftmin t}:c offender ahfolutcly from purebafing; forj 

*< * , o 

(-'• 3. Co. 61. b. 

in 
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’ V' 

in his opinion, he might purchafe for his heirs to enjoy after him, ‘f aoajqt y 

hut not to retain j fo by a parity of reafon, the law-maaers did not » 

intend to reftrain him from taking by deibent, for * the benefit of **'**’^’^''*^ 

his ifllie, but only from taking to retain for his ovim benefit. He •[ 3 ‘ 4 l 

urged, that their interpretation created a difference never thought 

of by the law-makers, as to the time when the defcent happens, * 

tffz. if It happen before the conformity of the offender, then with 

refpeff to tb It cffate, his conformity (according to them) fliall not 

at all avail him ; but it it happen after conformity, then^he (hail 

take. The ack of parliament would moft certainly have provided 

for the icvcriioner, if the y difigntd it fhould go over to him. As 

Co what was laid concerning tht regai d the law paid to the certainty 

of a freehold, and that it fliould not be in abe)ance, lave m cafes 

of abfolutc neceflity, he allowed that to be law, but thought it made 

entiicly for him; becaufe unlcfs the effate did veft in the anceftor, 

there could be no tenant to the praetpt. He obkrved, that this 

came to be a qucffion after the dcath*of the offender, who, during 

his life, had always bet 1 tiUemed to have a good title, and forty 

years aftei the oftcntc committed; th-’t a writ of dcwer\iiA been 

brought agatnft; the anceffor, and judgment ag?mft him in that 

a£kion; and this judgment confirmwd m parliament, which could 

not hive been, unlefs he had been a good tenant to the praetpe. 

That unlcfs this interpictation prcvaiUd, and the cffate allowed 
to veft m the offender, many marn ij, fcttlcments and purchafes 
would be nvcrturntJ, and multitudes of Icffces, all cLaming un- 
dci this ofietidti, muff unavo.Jaoly bt tumtd. Upon thefe ac> 
counts, ht concluded his conffi action of the ffatutc to be the mod 
fafe, • 


Sf coNOLY, He argued, that this conffiuftion was moff confb* 
nant totlic lultsnf ti ^ non 1 w, where no particular di»»‘ftion is 
given how the tinte ii ill go, tor merethelawalwa)sunowsit 
upon the king -* And where c in tins power be lodged fafer than 
in the crown ? Who lo zealous and able to put the law m execu¬ 
tion ? Tuttl/ima ijl ujLtUJ oua'jiht Lteditu/. I hui injoutlawries, 
attainders for trealon or ielony, the offeiidei may take for the be¬ 
nefit of the crown. * 


•C3653 


Thirdly, This interpietation will moie effectually promote 
(he end and deflgn of the* law. This is not, as is pretended by the 
other fide, a lowering of the penalty. The piofits of the land is 
both in law and realon the land iifelf (o). And be who is ex¬ 
cluded from taking the piofits, is excluded fiom the land, as to all 
purpofes of profit .md advantage foi himielf. According to the 
interpretation they would put upm tht aek, itmiy lo happen, that 
a Reman Catholick, only through the mi'^fortunc of a foreign 
education, may be excluded, to make w*ay for a '‘igid papiff bred 
home. 
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Th^'n he argued, that this offence being pardoned by the ftatiit* 
. Will, fa’ Mary^ c, \Q. A, D, 1690, the difability was fo e)t «»• 

Jitqutnti'y and fhat this pardon coming out before the time of Uie 
defeent, was equivalent to a conformj.ty {a). But it may be ob- 
jedled, that this is a fa£^ not found in ^e fpecial verdict. To 
which he anfwered, that this aj^ being a general law, the Couvt 
mu ft ex ej^cio take notice of it. And had the offender not been 
included in the a«^, it would have been ipeumbent upon the other 
fide to fhew that he was excepted out of the pardon {b). 

Then he argued from a rlaufc in the 2. JVill. far Mary^ wherein 
it is exprefsly provided, ftiat that adt of parliament Ihould be 
taken notice of in evidence, without pleading, that by a parity of 
reafon, the Court ought to take notice of it, though pot found by 
vcrdidl. 


f T 256 ] ♦ Then by a nice and minute obfervation of<he difference bc- 

^ ^ tween the two adls of 1. J^ac, x. c. 4. and Car. 1. c. 2. he 
ihewed, that though the former was pot repealed by the latter, yet 
it was ftrengthened, enlarged, and explained by it. 


Ante, 360, 




Thenheinfifted, that as the eftate-tail fubfifted unfpen^ it could 
not go over to him in reverfion. Philips in judgment and con- 
fideration pf law, may have ift'ue as long as he lives. Nay, he 
further infifted, that he might have iffue at the time of the defeent; 
Nay, that it muft be fuppafed, that he has iffue now alive; tliat had 
the cafe been otherwife, the contrary fhould have appeared in the 
ipecial verdi« 5 l. Notwithftanding the endeavours of the Counfcl 
of the other fide, he faid it ifill remained a doubt, in cafe the 
pftate is to go over to the reverfioncr, by what rules of law the 
eftate can be brought back again, for the fake of the offender (in 
cafe of conformity), or for the iffue. 'I'he cafe of Fitzherberi (c) 
is a hard cafe, and not law now. As to the cafe put of a difleifbr 
dying without heir, that cafe proves no more, than that as long as- 
the tortious eftate did fubfift, fo long (and longer in the nature of 
the thing were impofBblc) the lord had a right. But no cafe has 
yet been cited, where the entry'bf him in remainder or reverflon 
lud been hdd lawful, the eftate tail fubftfting and rcmainiifg un« 
fpent. THe vefting and revefting of eftates, is a thing not at alf 
^voured in law. He acknowledged, that iii i. Co, Rep. 87. it is 
held, that a granf of a rent tie mvoy to ceafe during the minori^ of 
the heir of the grantee, was good, and would ceafe accordingly. 

* But to this he anfwered, Firft,' I'hatthis docs not holdinthe cafe 
of a grant of rent /« effe. Secondly, That the eftate in the rent it- ' 
felf did not ceafe; but the eftate was only exonerated in point of . 
render, and not of veiling. In 33. 3. 19. (the fame csIq . 

with that juft mentioned in Co. Rep.) it appears, that the wife 
the grantee did recover the rent in a writ of dower, with a ctffti 


{«) 5. Lev. 331, 33?. 
(^) t. Lev. a6.es. 
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during the minority of the heir; and that judgment Was 
affirmed in parliament, which could not have been if it had ceafed .. 
intirely. If a tenant in tail be attainted of treafon, it works no cor- *^*»*'**®^. 
ruption of blood (a), becauf^ that would have produced a ceHer < 

of the eftatc-^ail, by which means the eftatc would have been taken 
frdtn the king, and gone to him in the reverlion, which the att did 
not intend. This rcafon will hold here, for the heir cannot take 
by defeent, where the anceftor did not take; for the anceiluristhe 
root from whence the inheritance muf): be derived. I'hat thft donee 
“died without iffue of his bexly," arcneceflary words in all forme- 
dons \ which is a plain proof, that a fortnedon will not lie, but upon the 
death of the donee without ifllie. If a monk had ilTuc at the time 
of his profeffion, he in the remainder cannot bring a formedon. If 
the dutchefs had brought her formedon^ the life of Philip had been 
fui unanfwerable objei^lon. 

Jdjournatur (hj. 

{«) Kob. 3/,6. Sec S. C. Note («) ante, I2j. 


Cook a^ahjl The Duchefs of Hamilton. 

fT^HIS was A WRIT OF E’>RoR upon a judgment ii^the court 
of common picas ; and the Court being about tp give their 
opinion for the affirmance of the judgment, 

The Counsel for the plaintiff * in error moved, that the re¬ 
cord was not removed; there being a plain variance between the 
record deferibed by the writ of error, and the record returned by 
the court of common pleas. 


Cafe 1 83 . 

In whM ftalh a 
variance be¬ 
tween a writ «| 
error and the re¬ 
cord returned a 
immateiiaL 

•[36S] 


The cafe, as to this point, flood thus; 

The writ of error run thus, “ guia in recordo et procejfu acetiam 
** in redditione judicii lequela qua fuit in cur. nojlra coram vebis 
“ <1 fociis I'fjiris jujlic. nofris de banco per breve nojirum inter 
** /. S.” and thirty-one defendant^ there named, error intervenity 
iSc. and by the record returned it appeared, that the original 
a£lion was octvycen f. S. and the thirty-one defendants before 
learned, and qne defendant more; and that the verdidl was likewife 
had agafriil die thirty-two defendants; but that the thirty-fecond 
defendant died before judgment, and that notice was taken by an 
pntry upon the record of hts death; and the judgment was given 
only againfl; the thirty-one named in the writ of errpr. 

First, This was urged to be a variance between the writ in the 
record deferibed by the writ of error, and the writ in the record 
returned. 

JSecondlYj It was inflfled, that the ofTence or trefpals men- 
' ttoned in tht^rit of error, which was a trefpais by thirty-one de¬ 
fendants, ifi'iifl be a different trefpafs from that in the record re¬ 
turned} which was a trcfjMfs by thirty-two defendants. 

' , Pai^cer, 
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Parker, Chitfjufliety delivered the refolution of the-Cour# 
ftdlowing effea: We are all of opinion, diat this writ’ hf 
„ " error is well brough^ and the record well removed, notwidiftand* 

Hamistox. ing both thefe objedlions. 


The first objection is capable of three anfwers: First, 
That the word “ initr'* docs not refer to brevet* l>ut “ hquHte** 
It is true it may refer to either *, fo that the Court will, fince the 
rules of language will admit of it, refer it to that, which will up¬ 
hold the writ of error. If there be a comma put between •* per 
[ 3^9 J “ n^runti' * »nd the word ^ inters* then the word inter** 
will plainly refer not to breve** but '■^loquela** I'he word 
** breve** is only ufed to (hew what way the fuit was commenced, 
by writ or bill. If the writ of error had been fine brevit* then 
it had been impodible, fiom the nature of the thing, that the word 
“ inter** could refer to “ breve.** — Secondly, Suppofing the 
Chief Judice of the court of common picas maybe made by writ^ 
as well as the Chief Juftice of the king’s bench, then the words 
per breve** may refer to the Chief Jultice.—T hirdl v, When 
any one of the defendants dies, it is no longer a writ againll him s 
and then the cafe is all the fame, as if he had never been named in 
the writ. To this purpofe was quoted the cafe of Oliver v. Hun-^ 
ping (a)t where it was rcfolved, that an original writ was deter¬ 
mined t^outlawry; a fortiori it will be fo in the prefent cafe by 
death. To the fecond objedlion we anfwer, that the identity of 
the trefpafs does not depend upon the number of the perfuns that 
committed it i for the trefpafs may be the fame, be it committed 
five or ten perfons. And to this purpofe the cafe of Hunt o. 
iiawfon (b) was relied upon, as being a cafe full in point. A 
court of juftice ought to endeavour to expound things fo, that they 
may be brought to fomeend. 

The judgment given in the court of common pleas was af* 
firmed. 


(«) Trinity Term, 13. Will. 3. (^) Trinity Term, 10. XPi//. 3, 

*[370] 

Cafe 189. Woodright againji Wright. 


On a devife to T jPON a fpecial veididi found by the jury, the cafe was (hoit)y 

.a. in taU, re. . 

nuunder to B. > 

and the iflue of The tefiator devifed the land in queftion to Edward 
fewb^fai^ul. jjjj. remainder to Sufannah JVrightt and the iflue of her bote 
the lawfully * begotten •, remainder to the right heirs of Edward Bern 
heirs of for ever. Edward Bafil died without ifiue, io the life-time 
§ut ever. UjS. the tefiator. Sufannah Wright^ feme years after the makuig efi 

Aa without if- the will, had iflue Margaret WrighU the defendant, whoisfouii 41 
pm, living the 

arator; and K. after making of the will, had ilTuc C. heir a( law to wd ilirs, liwng the teftdMI^ 
me heir at law to the trftator, and not C. Aall liaye the land.-~S. C. hq.'Abr. 6(6. S. C. t. 
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at law XA Edward Bajil I and then Sifinnal 
died in the hfc*time of the teftator. The plaintiflrs title 
Wat M heir at law to the teftacor. Wawan 


The queftion therefore was Whether Margaret IVright could 
claim any eftate under this w^llj either as heir at law to Edward 
Beffity or as daughter to Sufannah Wi ight ? 

The arguments from the bar in this cafe I did not hear; but the 
refoiution of the Court was by Parker, Chief fujltcty delivered 
to the following fubftance: • 

The first point to be confidcred is. Whether Margaret 
fFright is entitled to take by the will, as heir at law to Edward 
Bafil^ by viitue of thefe words, ** the remainder to the right heirs 

of Edward Bafil for ever f” And here the queftion is fingly 
this. Whether thefe words do make the heirs of Edward Ba/u 
devifees, and import anv devife to them ? fo that the devifc is not 
a lapfed legacy, by the death of Edward in the life time of 
the teftator; or, whether Edward Bafl is not foie devifec, and 
thofe words only ufed to denote and defenbe the nature and the 
quality of that eftate, which w?s hereby defignedto be folely given 
to Edward Bafil^ siL* to fpeak in the language and idiom of law, 
whether thefe words arc words of purchafe or Imitation ^ The 
tafe of Butt. Rigatn(a) muft be mott certainly, and was on 
all hand<>, allowed to be law. * The fecond point only in that £ 37^ 
cafe, IS applicable to this; and that was Ihortly thus. The land 
was given to Henry Bret and his heirs j Heniy died in the 
lifo'time of the teftator, and the queftion was, Whether the ion 
and heir of Henry Bret fhould take, the lard by this desife 
Manhood, who aigu(,d for the fonand heir of Htnry^ ur'^ed moft 
of thofe arguments that have been now made ufe of from the bar, 
in favour of the defendant} he infifted that the heir was iiv luded 
in the dcvife; and though perhaps the teftator defigned that he 
ihould take mediante pah e<, viz. by defeent, yet this is but a cir« 
cumftance relating to the manner of his taking: and therefore, 
fince by the aA of God, it is tmpofliblc that th>s circumftance can 
be complied with, and neceflary the heir, if he take at all, 
muft take Immediately, that is certainly the better and more pre- 
&nibIeconftru£lion in cafe of a will, which (apj|X)rts the mam end 
and defign ftie teftator chiefly aimed at, though it cannot the form 
and manner die teftator defigned that end (hould be brought about 
by I radier dian that which overturns the fubftantial, as well as dio 
enreumftantial part of the teftator’s in tention. Andthefe cafes were 
pats ffland bedevifed to A, for life, remainder to B. in tail, and A» 
dies in the life-time of devifor, ^.ihalltake by the wiUan eftate* 

fptf in poffi^on.-—>If land be devifcd to the wife of J. 5. and 7. 5* 
dbee, and&e marries and then the dcvifor dies; fhe (hall have 

tbs nnd. And yet the teftator defigned in die firft cai^ that Bm 


(«) Ptowden. 


(hould 




W»Mi«f«iiT (hould take an eftate-tail in reverfion; and fti the fecand, tliatitthi 
wife of J, ^.^Ihould have the tand; bht diis being impo^k!^‘‘|id 
ttas refdved/that B. (hbiild take an eftate tail in poUeffloh; and 
that the wife of J, D, Ihould have the land* in order to pr^rvd 
the fubftance of the will when it was impofflble to obferve die for- 
ipalitjr i bttt for all this it vras refolyed^ that the heir of Htnrf 
• Bm could not talce. For as in all grants there mull; be a grantor 
r 472 1 and a grantee, at the time when the * grant is to take effe«, ib*by 
parity of reafon, in the cafe of a will, there mull; beinbcingadevifee 
at the time of the death of the tefiator; that being the time, when 
by law a will is to take eifetSt. And as to what was faid, that heirs 
were named in the devifc; it was rcfolvcd, that thofe words ** his 
heirs,’* were inferred only tolimitandfctout what lort of eltatef 
the devifor intended Henry ihould take by the will, v/z. a fee 
iunple; and that confequently thofe woids were put in as well to 
enable Henry to give away the land from his iil'ue, as to let it de- 
feend to his ilTue. I'hat the defeent to the iiTue, was but a con- 
fequence in law, of a fee-limple hril veiled in Henry \ and what 
lay entirely in the brcail of whether he would permit it to 

be fo, or not. That it was not a good way ofreafoning, that be- 
caufe the land would have defeended to the heir of Henry if it bad 
veiled in the father iiril. therefore the heir ihall take immediately, 
though the father died in the life-time of the devifor; for then by 
a parity of reafon, if Henry had died in the life-time of the devifor 
without heirs, the lord would have had the land by efchcat, and the 
wife of Henry mud be inti tied to dower. 'I'bis cafe then being 
undoubtedly law, and fo allowed to be on all hands; the next thing 
to be done, is to fee, whether the prefent cafe can be didinguiihed 
from it. The difference afligned is this, that the devifc is noc 
here as in Plewden^ a devifc to Edward Baftl and his heirs} but 
a devifc to Edward BaJU in tail, remainder to Sufannah Jf^right 
and the iiTue of her body lawfully begotten, remainder to the right 
heirs of Edward Baftl for ever, bo that between the devife to 
Edward Baftl in tail, and the devifc to the right heir$ of Edward 
j^afil for ever, there intervenes an intire edate, v/z. that to 
r 9*79 T (sfc. * But to this 1 anfwer, that this dido*' 

L 373 J rence produces no other efFe<d,, than a diminiihing or Icflening of 
the edate in fee-fimplc in point of value, that is by thefe worm ot 
the will to be conveyed to Edward BafiU by carving aii'edatiB* 
tail out of it. So that the only difference on this account, be¬ 
tween the cafe in Flewden and the prefent cafe, is this, that In. 
Phwden^ Henry Bret was to have taken a fec-fimple in poffeffion 
here Edward Baftl was to uke a fee-fimple in revmton. la 
Q, LttU 31 ^, it is held, that if an edate be limited to the ancei^^ 
for term of life, remainder to B, in tail, remainder to the ri^' 
heirs of the ancedor, the words « right heirs'* are words of lim^A 
tiettf and not of purchafe ; as well as if the edate had been 
iinmediately to the anccdor and his right heirs, without tbeiatette 
vening of the edate-tail in remainder. This is the very fame . 
with that before us i except that the cafe of Littleth is the cafe^of 

agran^ 
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'i'crwiti and befpre us is the cafe of a will, which is to this 
, |iwnt makes no difference at alU If Edward Bafil^)^aA furvived, *lP^r 
nobodj can fay, but that Ac fee would have veiled in him, and in 
him alone; he would then have had Ae entire power over the 
cftatorand Ae defcentto his heir would Aen have appeared plainly 
to have been but a confequgnce of the fee veiled in him, and which 
at his pleahire he might permit or prevent. It is not his living to 
take the freehold, Aac does as it were accidentally turn Aefe words 
into words of limitation; but becauie Aefe are in their own nature, 
and in all events, words of limitation, therefore it becomes necef> 
iary that the anceflor muil take, or nobody. So that upon the 
whole Aefe words, Aough they may, perhaps, carry fomething in 
Aeir found, that looks like a defign and intention in the teilator of 
favour towards the heirs, in reality are not fo, but ferve only »to • f <>74.1 
deferibe the eftate which pail'cs to the devifee, and for his benefit L o J 
only: and then it comes out to be the fame point intirely wiA 
Aat rcfolved in the cafe of Bret v. Rigden, 


It being clear then, that the defendant can take noAing by AIs 
-devife, as heir at law to Edward Bafil\ Ae next point to be con> 
iidered is, WheAcr Ae can take anything as daughter to Sufannah 
Wright^ by virtue of that claufe in the will, «remainder to 
Sufannah fVrtght and the iffue of her body lawlully begotten ?** 


In fpeaking to this point, it will be neceflary to foe, Firfl, Whe¬ 
ther Ae can have any right, fuppofing the words “ iffue of her 
**• body” be looked upon as a fynonymous cxprcAon to Ae ** heirs 
of her body?” 


And fecondly. Whether, fuppoHng Ae has no right this way, 

Ae can derive any right, by any'omer interpretation which Ae 
word “ iffue” is capable of ? 

As to the firfl, the cafe differs not from that of Bret v. Rtgden\ 
faving that there a fee is devifed, and here an eflatc-tail, which wilt 
make no difference in the interpretation before us; for if here Ae 
words “ heirs of her body” are not words of purchafe but limita¬ 
tion, the point comes out juft the fame. For fuppofing Sufannah 
Wright had lived, flic and Ae only would have taken by this de¬ 
vife ; /nd Ae would have had a power of barring the iffue by fine, 

(1 fpeak not now of common recoveries; becaufe though there Ae 
'iffue is barred, yet inconfideration of law, he is recompenfed by % 
judgment to recover over.) And here again, by Ae fame reafon 
Aat Ae daughter of Sufannah Aould take, the hufband mull be 
tenantby Aecourtefy, which Aey for Ae defendant will not fay is law. 

In Aort, Ae only difference that Acre is between a devife in fee, 
md in tail, is this, Aat in Ae former cafe Ae devifee has a greater 
><^ioice and variety of ways, whereby he may defeat Ae iffue, than 
in Ae latter. But the words ** to Ae heirs of the body” are as 
much words of limitation, and as * proper to exprefs an eftate-tail, * f 4 7 e 
as the word ‘‘heirs” is to exprefs a fee. And the words in both, *• . 5 /J 
TO not really import any defign of favour to Ac heirsy but the de¬ 
vifee 



Wkidiiy. 




.VJfee onljr i and fo much the father in the cafe of an eftatcP^j^’^ 
Waufe It is a iThown and a common method, irhere die teftator oi' 
gfantbr has a concern or regard for the idtie, tdmaketheanceftor 
tenarit for life only, and by that means tie up the Hands of the an« 
ceftor from doing anything to the prej udice of his ifiiie. It cannot 
be denied to have been the {Principal dSHgn of the makers of the 
ftatute De Donis, to fecurc the eftate to the iflue, and feftratn the 
anceftor from conveying the eftate from the ilTuc; and therefore 
admitting, but not granting, that this devifcj in thofc time^j when 
that ftatbte reigned in full force, would have imported a devife as 
much to the iHue as ancefror, Alice the one was as cermin to take 
by the devife, in due time, as the other j yet would it not be fo 
now, after that fratutc is fo much altered by fubfequent ftatutes, or 
iudgnaents of courts of law, whereby the ancefror haS it now in 
his power by Ane, &c. I fpeak not of common reco'vcries, for 
the reafon before given; for to fliake the law, when Armly efrab- 
liihed, is not to be done, without the greateft danger to the eftateS 
and properties of the fubjedl; and 1 muft have thought rnyfelf 
obliged to have fummitted to the number and weight of autho<^ 
ritics, though I h;ul not been fatisAcd with the rcafons upon which 
they were cftablillicd. 'Fhc do£lrinc eUablidicd in the cafe of 
Bret V, Rigdeny remained uncontroverted until /lartop's Cujc (a)j 
when it received a new f.in.dticn. So Ukewife it was again eftab- 
lilhed in thf cafe or FulUr v. Fuller y reported Aloorty ^53. and 
3. Cre. 422. ; and though it isfrid, that two judges differed in 
their opinions, yet upon a nariowcr infpertion it appears, that 
thofe very Judges that difi'ented, have, by the rea{i>ns they gave 
for their diffeni, conArmed the law now in quell ion ; for they 
were of opinion, that the deVifees might take a:-, purchafers^ 
not by the Aril dcvil'c, but by vhtuc of the new publication^ 
which, in their opinion, ainounud to a new' will. 


And now I come to conlidcr, secondly. Whether the defen* 
dant can put any other coniliuclion upon the word “ illUe,” by 
virtue of which flic may claim under this devife. In the cafe of 
King V, Afelling (h) the word “ iffue,” is by Lord Hale affirmed 
to be nomen cclleill’uumyW^ take-in the whole generation; and *9 
therefore a great deal llrongei than the word ** children.” „ It is 
there obferved, that in all a^ls of parliament, the word ** iflue” 
as comprchcnftvc ls ** heirs of the body as in the ilatute /V 
t)onisy and the ilatute 34. Ihn. 8. c* 20. of entails fettled by th< 
crown. Tyler’s Cafe (c) may (cive to flicw thd differencebetWMiK 
the words ** iiluc” and “ children.” TyUr had iffue yf. C. and 
i>. anddevifed to his wife for life, after her deadi to B, his Ton hi taH^. 
and if he die without iffue, then to his own children ; Jt. had iiW: 
a fon and died, and B* died without iffue; and it was refolved,’^ 
that the fon of A. (hould not take as one of the children of the tef^i 
tator. Yet in WilAt Caje[d) it is admitted, that if ^ddvifr 


(«) 33. £/!*. Cro. yCz. 344. {•) 34 * iB-ff. Jtl ‘ 
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Iiad beert to the children of the bodies,” It would have been an 
(dlatC'tail; a fortiori^ if it had been, as in our cafe, “ to the iflue of 
their bodies lawfully begottenbccaufe “iflue” is, exvi termini, 
nomen eolleSUvum, which “ childron” finely is not, though by other 
additional words it may beepme fo. The cafe itlelf, in Wild's 
Cafei^ was only this: that if a devife be made to a roan, and after 
his*death to his children, or his iflue, and he has iflue at the time 
pf his death, the iflue fliall take by way of remainder. Upon the 
whole it appears, that thefc words are words of limitation, and 
do moft certainly, in a • will, give an eftate-tail j and ^enthe point 
comes out juft the fame. If the devifor had died juft after the 
making of the will, it is plain, that Sufannah would ha\'e taken an 
eftate-tail. If it be objected, that the eftatc-tail rcfults from an 
operation of law j that the teftator deftgned firft an eftate to the 
devifec, then an eftate to the heir j and that it is the law that con¬ 
joins them, and creates an eftate-tail out of both; 1 anfwer, that 
the law creates an eftate-tail, purely tosjphold and preferve the in¬ 
tention of the teftator, which would be often deftroyed and de¬ 
feated, if the children of the devifee that were in being, cither at 
the time when the will was made, or at the time when the wilt 
takes place, viz. the death of the teftator, were to be confidered as 
fo many diftin«ft devifees. For example, fuppofe an eftate devif.'d 
to B. and the iflue of his body lawfully begotten, remainder to C, 
&c. if B. has iflue at the time of the death of the teftator, J. N, 
and after the death of the teftator has iflue J, S. \ according to 
this notion, if "f. N. die without ilfue, the eftate will go to the 
remainder-man,’and not to J. S. which was nioft certainly the in¬ 
tention of tho teftator. And other t^ifcs might be put of the lame 
nature; fo tliat taking by limitation, and taking by purdiafe, is not 
a mere notion and way ot thinking ; but will in reality »'jten let 
in other perfons to take than wliat the teftator deligncd, and in ef¬ 
fect amounts to the making a new will. 'I'he fuppol'uion of kind- 
nefs in the teftator for the illue, is too precarious and ftender a foun¬ 
dation to build upon ; and generally fpcaking, the devifec is the 
only perfon, out of kindiiefs to w'hom the devile was made ; cfpe- 
ciallv it feems to have been fo hero, whore the illue was born fcvc- 
ral years after the making the w iil,*and confequoiitly could not be 
thoiighfupon bv the de\ itbr. * The beginning of the will, wherc- 
. by Eiijjard Bajil is, by general words,conltiiuudheirofall (though 
how he was fo is expiained by the lubfequent claufes of the will), 
pleads llrongly tliat the devilo waa not out ot pure kindnefs to the 
iiluc. rhe°l mger of iiiis confti uction is none'; for, upon fuppofi- 
tioii that the devifor imends a favour to the illue, he has it itilliii 
his power, cuiinghis lit;:, to alter his willaccordingly : fo that 
the only qonl>.«jurnoe ot this coiiftruction is, that it will oblige men, 
upon the death of their dcvilecs, to do what is ceitainly prqdent 
, and proper to do, viz. ^econhd^,r their wills, 
judgment was given for theplaintifl («). 

Sre Hutt«*n v. Siinj)f<»n, Prci:. Wlutf, i. Bte. C. C. 219. r.y»- Jon«6 
Chan* 439* Vern. 722. tlliot v, i'. Morgan, i. B.o C. C. lo'j. Dec 11. 
Dsvcnpnrt, 1 Pc<rWnii. S4. Hodg- K.cu, 4.'Iciui Kep, Cei. 

I.. Ain*'tefv, DoujjL 33*. Wldtci. 
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Cal^ 190. 

Juftices of peace 
may convid an 
offender in kis 
aidence, vpon 
his default to 
Appear, after bc> 
ing duly fum- 
moned. 

S. C. ante,24S. 
341. 

S. C. I. Seff. 
Cafes, 346. 

S. C. Cilb. aSz. 
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The Queen agahifl Simpfon. 

(^EVERAL CONVICTIONS before jufticcs of the peace, upontht 
ftatutc of 3. & 4. fl-'il. if Alary^ c. lO. for deer>ilealing, 
being removed by certiorari iiuo the king’s bench, exceptions 
v.':.“re taken to diem, which were argued feveral times (a). 

Parker, Chief now delivered the refulution of the 

whole Court to the following cllccl: - 'I'he great objctStion againft 
thefc conviflions is, that the juftices of the peace have no autho¬ 
rity to proceed againrt the party, and convict him of the offence 
in his abfence. As to this matter we arc all of opinion, that the 
conviction is a good convirtion, though taken in the abfence of the 
party. And here it is to be oLifcrved, that the ftatute does not 
give the jufticcs any particulardircLlion, or preferibe any particu¬ 
lar form to be obferved in the convidtiojis bcftire them; all that 
the ftatute requires is, that this conviction be “hy oath of one cre- 
“ dible witnefs.” * So that the jultices are not obliged to the ob- 
fcrvance of any rules, unki’s theie of natural juft ice, which all men 
are bound to obferve. One of thofe rules I readily own is, that 
the offender fliouM be heard btfore he be condcniiicd. But this 
rule maft admit of this li.nitation, 7 jiz. unlefs the party refufe to 
appear. • For as it would be unjuft not to require the jufticcs to 
fummon the party, and git a him nortre to appear and make his de¬ 
fence, fo to require more fro:n the jufticcs, would be to put it in 
the power of the oftendcr to elude juftice, and render his convic¬ 
tion impoffible, by v/iifully abfentilig himfelf. As to the manner 
how this notice is to be given, iheadt being altogether filent, we 
ir.uft recur to natural jullicc, which only r«."qi!ircs the party ftiould 
know wnen and wher., r.c is to appear and make his defence j and 
if he v\iii then ueiiiier appear himfelf, nor truft his defence to any¬ 
body the,' it IS highly reafor.ablc he fhould be proceeded againit ; 
and not reap an advantage from a wilful and criminal abfence. 
But it is objected, that ftatuiesare Left expounded by rules of com¬ 
mon law i and that it is more agreeable to the forms obferved by th« 
common law, not to convict tlie party in his abfence. I readily 
admit the rule laid dov/n by them, that ftatutes arc beft expounded 
by rules of common law iii like cafes j and will therefore cxamiiw 
how the common law pr<Keeds in criminal cafes, where the party 
refufes to appear. And li ft, in cafe of outlawry for treafon or 
felony, the law interprets his abfence as a fufncient evidence of 
his guilt i and without requiring further proof or fatisfiidBon, the 
law accounts him guilty of the riitt; corruption of blood, and for¬ 
feiture of eftate, enfues. In real actions, tiic fjcoiul default is final 
and conclufivc} and the Court, without regarding the merits of 
the caufc, will give judgment that he fhall lore his land. * Out¬ 
lawry in k'ller crimes, or in perfonal adtions, docs not, as in th« 
firft cafe, in judgment cf law, occafion tlie party to be looked 
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upon as guilty of ihb fa£t; or, as in the fecond cafe, oocailon a judg- Tut 
ment for the thing in demand j but is yet in its confccucnccs mere 
penal and fatal than if it did. For a reftraint of the liberty of the Sim»s«k. 
party, if he can be found, tlic profits of the land while the outlawry 
remains in force, and all his goods and chattels forfeited to tl]er 
‘king, together with an cxcluiion from the benefit and prote< 3 .ien 
of the law, follnvv upon it. But it will be faid, that for all thefe 
proceedings, the law has preferibed and diredted all the forms and 
circumftanccs necefiary to be ohferved in them. I proceed there¬ 
fore to proceedings of a more fnmniary nature^ and confequently 
more rcfsinblim* the cafe befoi e us. '1 ‘he ofiice of common-couii- 
•:d-man is in law accounted a frculiold j and yet nobody will fay 
but a man may be amoved from it in his abfonce. To come now 
to proceedings in our own courts. Is it net our daily practice to 
let afide judgment's irregularly obtained, grant attachments, &c. 
in the aldencc (•!' the parties ? Notice indeed inufl be given; but if 
the party will not.aepeer, tl;e Court ^■sroeeeds without feeing or 
hearing. It is obfcivable, tiul in fome of the cafes put betore, 
the law proceeds to condemn toe party not only i.'ihis abicncc, bat 
for his abreiiee, or, wliich is all one, c/lcems his abfcr.ce fo ftrong 
an argiiriieiit of I’uilt, that fu! thcr proof is clteernad luperfluous j 
v/Iicreas here the jiillices only proceed to examine, whether the 
charge be true j and do not cor.dernn the ('Ifcnder, but on proof by 


oath. I l.e cafe before us is lilce to the award ol a writ ot in¬ 
quiry upon d'-faiilt, by coniinoii law. In many fiimmary proceed¬ 
ings, tiiere is no power given So ciblicrc the party to appear ; and 
that is the cafe here 5 there is iio exprefs wo. Js in :!ie act by whidi 
it is iJy implicalinn it c.innot ba eiveii, unlefs it were of 

•abfolute nec.'liUy totlie deing of ju^icc ; which I luive (hewn it is 
ji(.t. If ibis do'Ctrinc \^■tre true, it would Uiilow tlut . member 
of C. corporn'.ion might be arieircd, in t-rder to compel him to ap¬ 
pear. iJy t!ii>'rule the pai ty niiiit appear, the.Uj^h J'.e th. h fit to 
confers the fae-t and p.ty the penalty. If courts of law, that an 
armed with a eoeicivc power to bring the p.aty in, do net, in ti;< 
cafes I liavcbelore mci.tie.nad, think thendedves ebirired, i: ••m me 
nature of the tiiinf', to id'e tliis power ; eerrainl* w j can'vjt expect 
it from juftiecs of peace*, who lealiy arc e.eJtituta of ihi;' power. 
Ilefide?, 1 euiu.ot fee to what purpofe this app'. ai-i''Ce before the 
ynllices is reepiiicd. F«’r when the p.a'.y i,- i)efojc ilieni, can tl.ey 
obii ge him to make his I'cfenex' ? i\o, un' ■i.-.lie' plcafost and it lie 
had pleafed, ho migiit have* appeared wni.eut l..ice ; and yet the 
only end ol his coming before tliom, is in ordvr to .nake his de¬ 
fence. 1-aIlly, the objrelion of r.ot being forced to appear, can¬ 
not be made oy the party ; becaiife if ii ne an oirer, ic is one in 
favour of him wlio makes the i-bjeciion; tor tins would be con¬ 
trary to the* general rule* t'f law in other cities, liut it is objected, 
that the fummonr is faulty ; for it ought to appoint a particuiar 
hour of the day, place, t^c. ‘I’o this 1 anfwcr, that as to this, the 
Acord flamls (bus : “ //<.*•/ fumwonj.'n-, cf'e. /.’sc tcrupusy • t hunc 
“ locuntidejaitamfecit.'* Now this in llricijicfs docs necefiai ily 

X 3 import. 
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I’m QvxtN import, that the fummons was to appear upon that very fpot as t# 
Svarsott inftant as to time, where and when the juftices 

were aflcmblcd j otherwife it could not have been a dctault. 
And what the ju dices have returned, mud, by us, be accounted 
tiue in every particular. But it is ebjefted, that thefe forts of 
records arc, as is very well known, not made up by the judices^ 
according to the truth of the fail; but drawn up by advice of 
counfel, fo as to obviate all the objections that may be made againd 
them. , 7 'o this it mud be anfwered, that we ought to give credit 
to the judices of peace, in the execution of that power the law has 
intruded them with} and that if the judices fhould make a falf; 
return, whereby the party and judicc arc abufed, they may be 
punilhed. 

The convictions were adjudged good (a). 

(><' See Rex V, Kent, 2. I.d. Ray. 181. Reg. v. Green, A»tc, 21J. 
1546. Rex *:■. Venahtes, Stra. 6.‘;a. Rex v. MalUnroif, 2. iiuir. &7(;. 
ft. JLd. Kay. 1405. Reg. v. Oytr, Salk. 


Cafe 191, 


The King a^ahijl Hammond. 


An indl^inent 
for a nufince 
** in ctmmuKi 


CASE had formerly been argued (o); and now P/'.RKM, 
^ Chief'JuJlicny gave the refolution of the Court. 


** flratJJive a 
** via rijr'iii ' 
toJd. 

S.C. T.Srr.i., 
S.Roll. Abr. 
S. C. cited 
And. 143. 


The objections taken to this indiClment were two: 

First, That the place where the nufmee was laid to be cotn- 
mitted, was uncertainly allcdged j for it is faidtobe “ In communi 
^Jiratafive alta regia via.** *1l'o this the aofwcr is, that the words 
“ communisJlrataf and “ regia via," arc fynonymous expreffions, 
and fignify the fame thing. The proper fignification of the word 
Jlrata" Jignifies a paved v.ay; but now the word is ufed in a 
more gcaer.il fenfe} and for this purpufc fcvcral authorities, both 
ancient and modern, were quoted. A navigable river is ellecmed 
a highway (/v). 


* [ “^53 ] * The sf.cokO objection is, that it was not fet forth from 

what place to what place the highway led, in which the nufance 
was faid to be committed. The anfwer to this is infinite (r), and 
has no terminus a quoy nor terminus ad qum (dj. 


The iIIdi^:hncnt was held good. 


(«) T!ic indiflnient cluigt'd, that on 
fitch a day, year, and ]jlacf, the defen¬ 
dant tin loads of flraw and dunK inteits- 
tnuKt ftratajive alta rtgia via ^Ju.i it Ivavit 
ti il'idi tn per diem dui tonamn- f iririjit, fo 
that the king’s fubjeCts ceuld not pafs. 
And on demurrer n w.u ohjcdcd, that 
the niifaDce was laid to Iw in ona place 


tr another, and bring in the dUjunfllve 
the Court could dot intend commtmh 
fit at a and alta re^a vu to be the fame. 
&. C. I. Stra. 44. 

(i) Fits. Abr. “ Ciulienge,” *79, 
(r) Rex V. Thoiiipion, fo. HrUl. j, 
(d) iMb iSj. 3. Keb, S9. 


Smith 
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Smith againfi Parks. * Cafe 19^ 

A LEASE being, in ftri^lnefe, forfeited by non-payment of Win ejeftmeanf, 

rent, the Icffor brings an cie^ment. onafoifcitureof 

^ * a for non* 

The leiTee by bringing into court what was due for arrears of payment of rent, 
rwtwith cofts, &c. obtained a rule to ftay proceedings upon the ‘'‘’‘■ proceeding* 

cje«Stment (a). bringing in tha 

I'hc Icflbr moved the Court to difeharge the rule, upjefs the cour^*on**aai 
defendant would give fecurity for the payment of rent, upon an 
affidavit that the defendant was a feldicr, and fo by law intitied to d«fi.ndant is « 
a protedtion. jl/iur, will o- 

bligehimtogive 

The Court. If you will have equity yon muft doequitv; iffccunty for the 
by the equity of the Court the plaintitt' lole the beneiit of the for- 
feiture of the leafe the law gives him, it is but rcafoiiable, that i. Moil. Cafes 
he mould have fecurity for the paymeiit of rent j ef'pecially when m Law and 
it appears upon oath, that the il'jfend.mt is fuch a perf'on, as is by 343 * 

law privileged from payment of his debts. 

(a) See I'tiill P'S V. Dotliitje, S. Mod. !!.?•>, 74b. Huldfaft w. Morris,Wilf. 

345. C.'0'’t.tle V . Hoitifjjf, 2. Str.i. j ;£, 

yoot Sieplienlbn t*. Nuii^ht, z. BLitk. 

• [ 384 ] 

Chaplain Southgate. Cafa 193. 

'T^HIS was an actiont of coven nKr j and the cafe w.ts this : on a covenant 
The defendant leafed to .‘.j plaintiff a farm called Dule\ and for quUtenjoy- 
therc being a pretence of a ripht of Comi 7 ioti let up to two clofes, * breach 
comprehended in t!..: *■ ler.fe, tii-i lefior covi nanted 'vith ‘he Icflec, 
that he (hall quietly enjoy the laid tv/o doles, aguinlt all diiiining, toh^ 

or pretending to claim, any right in them. a ciaiui time out 

Upon this covenant the lefRc brought his adilon, and affigned clj'j'nddlflm^d 
his breach thus : that fuch a one havittg, or pietending to have, a tb. Idfee, is 
claim time out of mind, did enter upon the Cud doles. good. 

^’o this the defendant ilemurred. 

Hob. 12. 

It Vas insisted hy the defendants CAoifef that tlic covenant *'*3' 

extended only to legal, not tortious claims; and therefore that the pijigpliys. 
plaintiff fhouUl have let fbrih, that the daint of him that dillurbed -ivni, Rep. 
ium was a legal one (a). 6;i. 

But THE Court were of opinion, that the wri .Is cf the cove¬ 
nant did extend to all interruptions wiutlocvei ; .id fo wa> the 
plain intent and meaning of the parties; for if it was to cxc id to 
legal claims only, then would vhe tenant be put under the hani'hip 
or trying the right for the landlord ; which was liie very thing 

See K.'irbj </. KHnf.iker, Cro. JaC. Te.'flalc v. l-lTe':, Cro. Eli/, ai;. 

315. fiickcihatr'* Cafe, Yaii^U. 115. Perry t. LdwanU, 1. S:ia. 4C0. 

X 3 the 
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t*AviAiN the tenant plainly defigned to prevent by this covenant. Thi* 
Sov^ifiBATi dilForcnt from the cafe of Kirhy v. Hanfaerey for there 

it did not appear but the didurber might claim even under the 
leifee himfcir \ but this is impoifiblc here, by rcafon of ihofe word:^ 
“ time out of minJ.” 'I'hj breach is^^vvcll aifigned. 

Judgment was given for the p'.aintiiF {a). 


(d) See Lloyd v. Tompkins, i. Term Rep. (lyt. 


Savin and Ills Wife a^^alnft Kirby. 


•[3S5] 

Cafe 194. 

Tiie fpiritud HE SPIRITUAL COURT had proceeded againfl: the defendant, 

court may pro- * for thefc words fpoken againil ilic wife, “ You are a bawd.’* 
eeed a^.ninA a 

perfoniorlayipj. The defendant moved for a prohilitiariy fusigtfting that thclc 
to «rcr aii-.ar-^firds were Ipohcn at ri'\'jim]rj}cr^ and that the city of JP'cji- 
minjierx-s an anci.’nt city, and that there is an ancient cui'loin 
iatul nor witliin ihc * r.ii'l city, that wh'Tcs ihouki be punii'hcJ by impri- 
will a prcSbi-loruiieiit; idcc'.vil'.*, that an aillinn had l>cc*n brought 

tionliccnafii;;- for tliefe words in TUJi M.\r'si)Al.’.s t'oUKT, and verdidt and 
geftion t.wtti:«.y jodgincjit for tha pli.intiii'; an ] that fit-f.’tv bh pro thlUiOy isV. : 

that this iii..trcr h.'.d been rleided in thcfi)Mitual couU; but tint 
that an aflion iiotwitnitanding tile)' had procetued to Lntencc. 

hadbeenbrouKht j . n r ' e 

for them in the ^ made to IheW caule Wily, &C. 

M^rfxi/a. Andrew?, a civilian, and Mr. Nic'Iolls fhewed caufc 

upon that rule, 'i'hc fuhrtancc of their arguments w.a®, that 
bawds arc by the fpiriiual law-accounted infamous, and tiicir evi¬ 
dence rejected in all cafes. 'I’hat there had been a diftiiu^tioii 
(Wc. 55*. taken between thefe words, “ keep a bawdy-houfe,” and 
“ You arc a bawd.” I'hatthc former wordu might be punifliablu 
in the temporal court by inJiJhncnt, as importing a breach of the 
peace i but that the latter were punifhahle in the fjiiritual court 
only. A multitude of cafe? were ipmtLd to prove th.it an adtioii 
dties lint lie in the temporal courfs for fuch fort ot words, as 
“whore,” “bawd,” fee. («). . 


[386] 


Then it was argued, tliat admitting thefe words were aflibnable 
at common law, either in thenifelvcs, or accidentally, by rcafon of 
foine tcm|X)ral damage iuftaiind by the words, yet this would not 
ouil; thc'lpiritual court of their jurifdiction; for that both courts 
might have a concurrcntjurifJiition of the fame caule, where they 
proceed diverfo intuitu^ which was the cafe herQ j for the procels 
in the fpiritual court is pro falule animee et rrjormatione morumy 
that in the * temporal court for reparntion in and for 

this purpofe the following inffances were given. A recovery by 


(a) Fitz, 

tw. ^01. 1. 

Cfo. Eliz- 5 ^*. 


N. B. 51. a. Roll, Ahr. 
Roll. 2 i; 3. 5. Cn. 31. 

j.«.. 3*7. Carter, 


53. 1. Vert. azo. a. Keb. 6ia. 

Rayin. 113. See alfn 6. Com. Di^j. 
“ FrohiUtion’* (O. 14,). 


hufband 
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hufband in a temporal court of damages againft the adulterer, is 
no bar to a profccutiun in the fpiritual court at the promouon of 
the hufband («). The ftatutes prohibiting under ccrtrdn jjcnalties 
the clergy to marry without licence, non-refiJcnce, and fanning, 
do not ouft the jurifdidlion tlie fpiritual court (f/). In the a6t of 
Uniformity, i. Eliz. c. 2. and the late aft for preventing of 
ffhifm, there are fpecial provifo’s, that the parties fhall not be pro- 
fccutcd in both courts, and Exceptio prsbai rcgulam in rebus mn 
exceptis (c). The fame will often be proved in both courts, f/z. 
temporal and fpiritual; bccaufc the proof in the one court efta- 
blifhcs it for lands, liic other for chattels only (fi). In Tbc Regif- 
ter (c) it is laid down as a general rule, that if the principal be¬ 
long to the fpiritual court, the accefibry muft be tried there too. 
It is common in temporal courts, in cafe ot the battery of a fer- 
vant, for different aftions to be brought for the fame battery; the 
one by the matter, the other by the fervant; and damages to be re¬ 
covered in both j,and yet the recovery in the one, caiuiot be pleaded 
in bar of the ether (/). 


Sav*s 

Ait»Kit Wir: 
agm^ » 


Kxkst* ' 


It was argued, that the party by {landing out thus until fentence, 
moving for a prohibition, overtu/iied the proceedings in 
the fpiritual court,and hindered the bringing of an appeal, which by 
the ftatute of 23. lien. 8. c. 9. mutt be brought within fifteen days 
after fentence. 


It was likewife infifted upon, that though it was pleaded, that 
there was a profecution in the marshAi/s court fer the fame 
words, yet it was not faid {'or the fame words fpoken at the fame 
time, without which the plea can fignify nothing. 

* An objeftion was alfo taken to the fuggeftion, vi" that the [387 
wife only prayed to have the prohibition; for though by the prac¬ 
tice of the fpiritual court, a femc-ccvrrt may fue finely, yet in the 
temporal court, both hufband and wife ought certainly w join in 
praying for a prohibition. 

As to the cuttom in Wepmnjler it was faid, that this was only 
matter of fuggefiion in this court, without any affidavit, and never 
laid by plca bcfore the Court. That bcfides, there was nothing 
more pretended in the cuftom than what generally obtains all over 
Mnglandy viz. that fuch fort of perfons arc generally fent to ahoufij 
of correftion. 

-The rule was difeharged. 


(«) Salk. 551. 
(^) Co. Lit. 


(«■) Reg. 15. 

(/I 
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The King’s Bench. 
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Sir Robert Eyre, Knt, * - JuJtces, 
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Sir Edward Northey, Knt, Attorney Generah' 
/y/r William Thompfon, Knt, Solicitor General, 


•[3851 

* The Parifli of Soiiih Sidcnliam againji The Parifli of 

Lainc'ton. 

W ILLS AND HIS WIFE wcTC removed, by an order 

jufticcs, from the parilh of Lamertm to th^ ;..;riih of % Mim in two 
$Quth Sidenham, par.rtits, of left 


tlun ten counds 

This order was removed into the court of king’s bench. a yrai- :n each, 

The cafe flood thus : U'llls took a leafe of an intire tenement, value* in'both* 
jbr the term of fixty years, if h^and his with and the I ’ifl'.r fhould he ftiaii be fet, 
live f# long, at the rent of thirteen pounds and ten {hillings a year, ‘ltd in the pa- 
So much of this tenement as amounted to four pounds a year, was ‘,‘*jj."'*l”*,*** 
fltuated ill the parilh of South Sulenhauit and fo much as amounted ** 
to nine pounds ten {hillings a year, with the houfc, in the pariiii 

The queftion was, Whether this was a fetUement within the 
^atuteof 13. & 14. Car, 2. c, 12, s c. I.stra. 551. 

The Court was clearly of opinion that it was ; for the words j q 
pf the flatute are, “ a tenement of the value of ten pounds a year 
fo that the rent was not at all material, and the flatute does not 
•iay that all the tenement mull be in the parifli where he lives. So 
that this is a fettlcmcnt within the words and letter of the act. 

” And 



TitArAtfSH 
or South 
SXOXNKAM 
egdnft 
THE 

Parish or 

l>AMERTOK. 

• [ 39 ° ] 


A perfon can* 
poi {;jin a li.c< 
tlemci.t by n-- 
fidinr on a Ical'c* 
hoicf i-!^:tv, rs a 
ffrjjiu.1 rtf • f/r- 
Uiiiei .1 ll" 

hts tfreveJ t'c 
w//or procurci 
ietfrr^ of edtM- 


Trinity Term, 3. Geo. i. In B. R. 

And as it is within the letter, fo it is within the intention and rea- 
fon of the a( 5 { too; for the plain rcafon of the law is this, that it 
is not probable that a perfon ihould become chargeable, who has 
fo much credit as to be intruifed with the management of a farm 
of the value of ten pounds a year. * Indeed, if a man take feve- 
ral diHindi tenements in feveral pariHies, and both, or all of them, 
amount to ten pounds a year, this will not make a fettlcment} bat 
here the tenement was one entire and dillindl tenement. 

Eyre, JuJlkcy compared this to the cafe, where a man ferves 
half a year, then is hired for a year, and ferves only half that year; 
which is a fi lilement within the words and meaning of the acl j 
for the words are f.i'.isficJ by the hiring fora year, and forvice for 
a year \ and the moaning is alfo fitlsficd, bccaufc a perfon of that 
ftrength as to be hired for a yi nr’s forvice, was not edeemed by 
the act a perfon likely tu become chargeable, but able to maintain 
himfclfby his bodily labour. 

The Court. The fettlcment is at Lamerton^ and therefore 
the order of removal to ^cuth Siiunham muft be quaflicd. 

A sFcoNU QUESTiov ill this cafe was, Whether the pauper 
had not gained a fettleincnt in the parifh of South Sidenfmn. 

The calb, as to this point, Hated, that the mother of 
wife was poiljfiod of a final! cottage, in the parifh of Scr:ib Si,Ien~ 
ham^ for a term of years determinable on the death of her daugh¬ 
ter ; that on the death of tlic mother, cntereil upon the cot¬ 
tage in right of Ids wife; but did not take out letters of adniiiiil- 
tration to his motncr-in-law; but continued to live therein with 
his wife and family for twenty-five years, and until he removed 
into the parifh of Lamrton^ and took the tenement as aboye 
mentioned. 

The qucHion therefore was, Whether Wills having by law a 
right to take out adminillration, and a right to the furplus of the 
cHatc (debts and funeral cxpcnccs paid) of the perfon poflefied of 
the term, as would in law intitie a man to a fettlement, withiti 
the Hatute of 13. & 14. Car. 2. V. 12. had, before adminiilration 
actually taken out, fuch an equitable intcreH, as would m law 
amount to a fettlement ? 

It was resolved, that if a man have two fettlemcnts, he Is 
to be eftcemed as fettled in the place where he lives; and although 
it was in the clectioriof IVils to fettle hiiqfclf in each place, yet 
it was not in the power of the juHices to remove him from th^ 
place where he lived and was fettled, to another place where he hat 
iikew’ife a right of fettlement. So that admitting there was a fet- 
ilernent at South Shhulum^ yet if there was a fettlement in Za-y 
merteny liie place where ho relidcd, the order of j»;lliccs to removt 
him muH be quaflted. 1 
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The queftion therefore, 'Whether he had a fetilement in 
South Sidenham f being immaterial, the Court gave no opinion 
on it {a). 


(fl) It is faW, S. C. Sett. & Rem T03. 
that it was hcli't ti-at he li.ad not if fvt* 
tlcnunt in Srmth HyJ.rr'aii, fur that he 
ha 3 only a richt, v/hich was not vetted 
in him until Itc had tahen out adminif- 
tratiun, S. C. Dott. P. L. C%.\. pi- 55 V* 
And this is confirmed by .R x 1’. Wi-d- 
Wi^rthy, iiuir. S. C. icg. Ilex s/. Lov.'er 


Swell, Burr. S. C. 436. Rex •». 'Ncrth 
Curry, C^ld. 137. But the defeft of not 
taking out adminitlration feems cured hy 
his having refided upon the cottage tor 
tiumy yiiirs. Sec Afhbiictle v. Wylcy, 
I. Sira. 608. Rex v. (Jaivvay, Enr. 
S. C. 63a. Rex V. Eltton, Bfrr. S. C. 
631. 


Tm Faiiiti 
or Sd^Tfl 
SlOXNBAil 

tut 

RAKjsa or 
Lamehto^i* 


Ilcwctt r.^a’iiiji Eiiinard. 

A VvRTT OF ERROR v/as brou2,ht on a judgment In the court 
of common plcns. 

The fiuglc question wit*!, Whether a juror, who was withdrawn 
from the paisel by the conlentorboth parties, to the intent that the 
niig'it for that time go oft* pro drfttlii juratoi lurt^ may not 
he of the jury, when the caufc comes to be tried at a fubfequent 
lime } and if he be, whether that will be error ? 

It was T::sisTFn, that it would be error; and that a jurcr 
withdrawn foui the iv.incl, was frjr ever after incapabla to try the 
caufc. An a call: in 3. CArn. 430. was much relied upon, which 
that if a juror who had been once challenged, and the chal¬ 
lenge allowed by the Court, f'lould afterwards try the caufe, it 
would be error. 


Cafe ig6. 

Tf a jumr hm 
wi^h'irawn from 
the p;ini.l byuon* 
Tent ot both par¬ 
ties, in order 
that tiie trial 
may go*cfF fn 
d-ftSajm 
>3e may beofth* 
jury when Uw 
caiiie comet 00 
again. 


To THi.s it 'iV'Js a)-f\orrrd^ that the cafe cited was v. .’ly diffe¬ 
rent from the cal'.i at bar; for the cafe in Creke^ is the caib of a 
perfon challenged by o;tc of the parties, as not ftanding ir.e, fferent 
to both Tides, and this challenge allowed of by th 4 Court, which ♦ f ogi 
amounts to a kiiul of judgment; and therefore as long as it flood, 
though the caufc upon which that chajlcngc was fouiiucd, ceafed, 
the perfon was incapable to try the caufe j whereas here the juror 
is witiidrawn from the panel by ^onfeiit of both f des, for no other 
reafonf but that the caufe may be put off pro dejetlu juratorum\ 
and therefore aperfon fo withdrawn is to beconfidcred as if he had 
never been returned; and confequcntly no more unfit to try the 
caufc than any other. A cafe in Fiixhcrbcrt (a) was quoted, w'here 
after a challenge to the array, for the partiality of the IhcrifF, the 
very fame jury w.as returned by the coroner, and allowed to be 
well; w'hich cafe, in the re.nfon of it, w'as faiJ to be flronger than 
this} becaufe though a challenge to the array, be upon account 
of partiality in the returning oiiicer, yet it is upon the confidcra- 
tionthelaw has, that partiality in the returning officer will pro¬ 
duce a partial jury; whereas Here, upon the whole record, there 


(«) FUa. Abr. ** Challenge,” m. 


k 
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f 

nothing that cafts the Icaft refle£tion or imputation of partiality 
“P®*' the juror j nothing that hinders him from being “ talis^ 
If this be error, it would certainly be a good caufc of 
challenge; and yet it is neither a principal challenge, nor to the 
favour {a). 

* As to the objedtion, that it fh:i!i now be prefumed, that there 
was a gfjod rcslon tor nis being withurawn from the jury, and 
jigreed lo by but.i tides, though th.* fame do not at prefent ap¬ 
pear, i|: was anfwcred, that the rcafon why he was withdrawn 
docs app;'.!. u|>on ”’ :ord; and fiich a rcafon as does not at all im¬ 
peach iiim of p... ualit;-, the rcafoii «'as, that it being necef- 
fary for liie jiry t.; riuve ./ vif iv^ chis man happening to be the 
lalt upon the .i:jt was .vithdrawn, tiiat lb the caufc might be put 
oit pro defcc:’u jurats, .itn. 

Tjt.' Co JRT wc*'e clear in their opinion, that tliis man’s trying 
the caiife was no v,.*<>r. 

.'.'he judgment was affirmed. 


* C 392 ] 

Cafe 197. 

If a fervant be 
bired foi flc^'eu 
Kt’-fi'i, and then 
leave liis place 
for a wi< A, iii-.d 
tlicn is h.ii'' r r 
another c'levtn 
■noiuiis, and 
then ag.>.r lea-'c 
his pl'ici fra 
'meekfSec. t..ae 
Icveral hirings 
cannot be (.nn- 
scAed fj at to 
faake a hiring 
and fcrvicc tor 
a year. 

S.C. I. Stra. S3. 
& C. Fitt. & 
kciti. 73. 

&C. Foley, 146. 


(<:) Co. Lit. 157. 


* The Parifli of I lovton The Parini of floughton. 

'T^HE CASE, as ftated upon the order, was thus : A fervant 
was hired fer eleven months ; he then went hon.e with his 
cloaths to his father for a week ; afterwards he was hired by the 
(iunc [‘aifriii for ekven months more j he then went home 
for a week j and fo, &c. ' 

The queflion was. Whether this was a fcttlcmcnt ? 

It was infifted, that it was not. It appears by fcveral refo-* 
liitions, that then- muft be a fcrvice for a year, and a hiring fora 
year. In t.he cafe of Dunsfcld v. Rid^wick(a)y it was liJd, that 
there muft be a hiring for a yf.»r, as well as a fervice for a year. 
In the cafe of Overton v. >i (bjt a fervant was hired for 

half- i-year, and ferved accordingly ; then he was hired for a year, 
and ferved iialf-a-year; and ilu^gh it w.i.'; refolvcd tliat thi.s was a 
fetdement, notwimftanding the fervice was not iiibfcqucnt to the 
hiring; yet ftill it was held ntcefiary, tlut lijcre flmuld be a fer- 
vicc for a year, and a hiring for a year, in the cal'e of Frenebam 
V. Pepperh urow (c ), a fervant was hired from the third of O£i0’- 
her to AJichiubitas-, three d,iysfl)ort of a year; and then by agree¬ 
ment, he llaycd as many days longer as completed the year, Riid it 
was held to be no fettlement. 


(rt) I. Salk. 535. (f) Ante, z-)%. .S. C. Foley, 135. 

(/') Burr. S. C. 549. This eafe is .i!fo S, C. Fort. 32^. Dul A c tlib cafe Sett 
iinpeiAfily repniud in Fort 316. Ld. tc No. i>o. page 36. 

Key. 416. Sett. & Rem. 155- pi. S95. * 

3. Sjlk. 257. iiiKl iz. Movl. Z24. 


On 
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On the other side it was faid, that if this be no fettlement, 
the a<^ of parliament is eluded; and there will be no more fettfe- 
ments in this pariili by virtue of it. I’hat the fraud was very ap¬ 
parent from the circiimflanccs of the cafe; aiid that it is a rule in 
pleading, that nothing iiced% be averred, that appears fuffictently 
without. *. That the rcafon upon which this a£l of parliament 
w:ft founded, was, that a perfon of that bodily ftrength as that 
any perfon fliall think fit to hire, him for a year, is not Turh a per¬ 
fon the law prefuuies likely to bec(miechargeable. Befidcj, fomc 
regard was to be had to fervants ihnt they Ihuuld gain a fcttlemcnt, 
and not be hurried from place to j.lacc. 


Tii» 

PAiim ^ 
HoktoW 
egaittfi 
TUX 

Pakisr or 

GHTOM. 

• [ 393 1 

Ante, 390., 


Parker, Chief JuJlicc, was e-f this opinion. 

Pratt, JuJlice^ contra. 'Phe law muft now be taken, that* 
hiring for a year, as well as fer. ice for a year, is ncccffary. 1 Icc 
not, but that if this agrecnieiit .•. as made purpofely, by wav of 
caution to prevent a charge upon ihe-p.'.i llh, the intent was law- 
ful, and we have nothing to do with it. llefidcs, we caniiMtjudge 
of fraud; that belongs to the jiitiices. Wc cannot adjml-g ■, that 
u demand and a refulal amount to aconvcrfion, iliougli a ju: y may 
and v/iil. 


JJjcnrnatur („■), 


(a) ’1 .3t r’»ic tre' i-'frhcTcrai 

l. .* -i". l iC CiMt iv.’v. nttiC 

fi.tr.il Ar.il tli»l \mic 

it.ilK.'.iid m fctsKnunt, S. C i. 
btl.l S'. .Sll- .llfO CoOIVihc -i'. WlII- 
wuoilliay, I. Sii.i. IK. Rtx •«. Wtll- 
i. ■ f-]. Kc.'i V. Svuth 


Ci-rncy, a. Conft's P. L 4* *8. Rex •». 
Xcwion, Jiutr. S. C. 1 J.trx v. Ham, 
Euir. b. C. 304. Ri.x V. Syd..rAonc, 
C.ild. ir; S. C. Uougl.4:4. Rex 
HjiuvOvd, DoU|;l. 423. S. C. Cal.!. 
ito, Rex V. Mtirfley, r. TcitnRep. 
694. Kcx V. Mkriin, 4. iV • Rep. ajy. 
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• Parks tigamjl Crawford. Cafe 198. 

T HIS was r.n action of ci'capc, brought agaiiift t?te mar- ifnoildc topro- 

sHAL of the king’^ bcncii, upon the Ihitute of & g. tiuce a prifontr 

Jt'ilL 3. c. 27. f. 9. the wiai Jsot which ilaturc arc, “That 

if tb.c marlh.il or warden for the time being:, or their refpedlive ^ * 

« deputies, {ball, after one day’s notice in wnting g;i\'cn for that demlJid » fw 

‘ purpole, refufe to (hevv any prifonor, comniitiod in e v.vu'.ion, to t!ie prifoner 

‘ the creditor at whc.fe fuit U;fli prifoiicr wm'J eonmitte'i, oron atm a- 

‘ to hii attoiiicy, every fuch refuLl he aJju'J wd uii cfcai'ein twelve 

j J s- 4 o’clock on the 

*“*'• Aitceeding 

In this cafi*, the lu'ticc was given b’ th ’ creditor upon the* 

FriilaV', to produce the piiloiier upiv,.» ic • j i i-t tw’eive ^nd afn , ;i Tid te 

o’clock the piitoner was denir.nJesi s.l rii,. TticNivKY ; but not nia:ntam anae^ 

beine: prod’jeai, tlie action was I rue^'it. o.-'nioranefcape 

*■ j aiiui ihe nur- 

This being the fl.iif of the c.if', j if' ro'Tr.A wrs flayed by 
the direction of (J iij' juJiLi 1'. aK.£R, who l:icu liic caufe. 

Audit was nowobjeinecl, urst, th.it the rctice was infuffi- * T ->0-1 
cient; and thrit !»f.coni )1 v , it the nu:iec mili. icni, the Jem.ind ** 
ahd rtfufal wtfc nor aliedgcd as they oughv to be. 


It 




Michaelmas Tet‘m, 4 * ^co. i, tn 1 ^. 

^A»i» It was bbferved) that this ftatutc was a penal ftatute ; becaufe !i 
ti*® gaoler to make fatisfa£tion to the plaintiff, where 
Awroio. jfjg plaintiff was not at all injured: that therefore fuch aii 

interpretation was to be put upon die a(^ as might not fubjed the 
gaoler tounrcafonablc and unneccffary.diiHcultics. It was likewife 
obferved, that the adt of parliament had dire^ed no particular fort 
of notice ; and that confequently the notice, as to the nature of it, 
muff be governed by the rules of common law. The ftatute is 
filcnt ^s to the place where the prifoner is to be produced j thistha 
law fupplics, and fays “ the prifon i” for it will not be pretended, 
that by this ffatutc the gaoler is bound to produce the prifoner 
at whatever place the creditor ihall plcafe to appoint. So again, 
as to the time to be fpecifled in the notice for the producing of 
the prifoner, the adl is altogether filent j yet certainly there muft 
be a time fpccified in the notice ; for it will not be pretended, 
that a notice from the creditor to produce the prifoner generally^ 
without appointing any time, would be good, ft will not be pre¬ 
tended, that upon fuch notice the inarflial will be obliged to produce 
the prifoner a week, a month, a year after, whenever it fhould 
pleafe the creditor to demand iiim ; for this would be at once to 
blow up the rules of the prifon, which was certainly never the in¬ 
tention of the adt, which, in requiring a day’s notice, does evi¬ 
dently fuppofe the prifoner may polfibly have the benefit of tht 
rules, 'i’he queftion now therefore is, Whether the time ap¬ 
pointed by this notice be certain enough f or, Whethtrr it ought 
C 39 ^ 3 confined to fomc particular * part of the day j 

and notfaid on fuch a day generally ? It was fliid, that in confining 
tlie notice to fomc particular hour or portion of time in the day, 
the inconvenience to the plaintiff could be none at all; becaiifit 
he had it in his own power to appoint that time which would be 
moft convenient for him; whereas on the other hand, the marfhal 
would be expofed to the trouble of an unneceflary attendance, as 
not knowing what time of the day the creditor would demand him. 
But if it (hould be faid here, as probably it may, that the plaintiff 
having fpccified no particular time in the day, the law appoints a 
time, t'/z. the lafl hour in that day, unlcfs by mutual confent the 
9 . Mod. 70. parties »lo it fooner ; then* sIecondly, tne demand is faulty, 
being made at twelve o’clock at noon, when the defendant had 
until the clofe of the evening for the performance of it. 


I^aiidInfuffi- ^ SECOND OBJECTION as to the demand was, in refpc£l t^ 
perfon upon whom the demand was made, viz. the turnkey. 


Upon whom it 
Wu madtr. 


It wasobftrvcd, from other claufes in the ail, that by the word 
“ deputy” was to be underffood a deputy-marfhal, viz, fuch 
a deputy as an adtion may be brought agaiiirt *, and not any infe¬ 
rior officer, as a turnkey, Sic. If it fhould be faid, that tho 
dcputy-marffial feldoni or never attends, and that cotilequcntly ic 
would be next to impoffible for the creditor to make the demand 
of the marfhal or his deputy, it was anfwcrcd, that it mutt be 
fuppofed that the marfhal or his deputy arc attending the duty of 

their 
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office; and that ihould a creditor not be able, by reafbnof PAnci • 
their abfence, to have the benefit of this aft of pafliatnenc, the 
Court would punifh them for their non-attendance. C»Awroaito^, 

* The Court feemed inclined to think, that the marfha* * f qcfY T , 
had all that day for the prodx^ing of the prifoncr. They feemed 
likewife to think, that by the word ** deputy” was to be underftood • 
a deputy-marfhal, and not a more inferior officer ; but that, how> 
ever, the plaintiff* could not fuff'er by their non-attendance; 
becaufe a demand at the i)rifon, chough nobody was there>^ould 
be fuificiunt. 

Adjottmatur* 


Memorandu.m. 

T ORD COWPER furrenJered tl)e fcals in the Vaca* 
^ tioih • 


Cafe 199^ 


y 


VoL. Xa. 
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Thomas iLord Parker, herd Chancellor, 
iSlr Jofepl> jfekyll', Kfit, Majier of the Rolls* 


Slingfby a^ahift 


T he iNtEREstof five hundred pounds was fettled tb be paid 
to the wife for life ; then the principal and intereft to 
truftees, « to be paid to fuch daughter or daughters as fliall 
** be begotten upon the body of the wife, Ihare anJ (hare alike; 
« but if the hulband fhall die without * any daughters, then the 
** money was to be paid to the wife.*’ 

At the time of making this fettlcment, there was a daughter, 
Jfnne i and the hufband died without any other daughter. 

It was insisted, that this daughter was entitled to nothing 
under this fettlcment j becaufe being i» at the lime when it was 
made, Ike was not within the words <if the fettlcment, which run 
in the future tenfe, « as fnall be begotten upon the body of the 
** wife, ihare and (hare alike.” 

But Parker, Lord ChonctUor, that this war, to put 

the moft abfurd interpretation upon a fettlcment that could be 
ruDDofedt vi%* that parents fliould be iblicitous fir children in 
id «nborn,Utake no care of a child m that 
the futurity meant by the fettlement did not relate to the tune 
<)f thchirth of the daughters, but to me deatn of the hulbam j 
^ which time all the daughters then in beings that were the 
oiTspring of that coverture, became innded to tiic money by tms 
fetdemenc. 


' [3?Sl 

Cafe 200* 

A fettlement of 
money to b« 
paid to 'fi^h 
(hildrcn <* as 
thail be be* 
« gotten, are.’* 
but “ that if 

the hufband 
lliall din 
without any 
" childrcn,thta 
tlie faid mo* 
“ ney /hall be 
“ paid to A.'* 
extends to a 
Lhildmt^attbe 
time the fet'le* 
ment was made. 

S. C. a. E^. 
Abr. bjS. 
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* 

aoi. ' . ■ - againjl Mortimer Powell, 

teftttw is *^HIS was a cafe arifing from die will of Jehn Rawlins* 

Miefbtca lotus a 

*oo&*'L ’ the quellion now referved for Ae confideration of the Courti 
wsy oftra«b-, a ® fpflciai report of the mailer dire^ed by the Courts was, 
4eTi& to the Whether a debt of three hundred pounds, due to Powell the 
■xecutor of a eaecptiix, fliould be funk in alqgacy of five hundred pounds given 
.snwehljr^rfutn jjg,. jjy jjjg ^,J]] ? 

than the debt a- 

BMMKits to flwH Xhe bill was brought by next of kin, againil die executrix, to 
have the furplus of the efl;’te, undifpofed of by the will, divided 
' according to the flatute of Dillributions. And the defendant had 
* C 399 1 by her anfwer fubmitted, * that the furplus fhould be divided 
S. C- a. £q. according to that flatuto*, hut infified upon a debt of three hundred 
Ahr. 3i4. pounds, as what ibe ought to have fatisia< 5 iion for, over and above 
her l^scy. "riie bill did, befides, feck a djicovery of the ailcte 
of the c'fiate in the hands <jf the defendant. 


Upon this IT4IVAS OECUEfiD, that the defendant fhould account 
for the furplus, which fhould be divided according to the flacute 
of Diilribiirions ; and as to the debt, it ivas dire^ed, that the 
lur ASTER fhould look into it, and llatc both the quantum and nature 
of It. , 


And now upon the master's report, who found the tellator’s 
debt to the dvf'ndant near that fum ; and tiiat the debt had Iprung 
from d&dings in trade between them \ 

7 t was i-acei) as a known rule and courfc of the court of 
chanceiy, that wJktc a debtor, by his will, gives to his creditor a 
legacy fupvTior in value to the debt due, the debt was always funk 
in the legacy, unleis it evidendy appear, from firongcircumltancets 
in the w.JI, that it w'as intended otberwile as a beneficial legacy. 
And this was faid t )bc founded upon that maxim in the civiiiaw, 
Debitor non j^rafumittir iUnare.'* This was further enforced 
from Chativey^s Caj"- a), where it had been fo ruled by thi; 

master oii THE ROLLS a Term or two ago. 

^ • 


'I'llis WAS OPPOSED ly the defendant's Cout^el, who diflin* 
guiflied this from the cafe of Chauncy thus ; A fervant<maid had 
bvfcd long in a place v/ithout receiving any wages } her wages 
were at ia:l by the mnller computed to amount to a hundred 
pounds, and u bond given for the fame; the mailer foon after dying, 
gaveber a Icgacyof five hundred pounds, which he thus expreffe^ 
« for her faithful fcrviccs,” Now it was faid, that this bond bcii^ 
ftr the money due for her fervice, and this legacy bcin^ given her. 
'for her faithful fervices, it was jdaiii, that the teftatur intended 
4CO 3 ^ legacy in fatisfaw^ion of all that was due to her. 


fj) 1. Peer. Wmt. 409. 


Olf 
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THE OTHER SIDE, the cafe of Cutbbert v. Peaceci(a). — 
was ■ inhiiied upon, where the contrary was ruled by Lord ' - 

t CowpER, faying, it was good equity, to make the teftator both ^*‘*'***^:' 
^uft and generous, if he intended to be both. I'his interpretation ®'‘'**'*’* 
ism'oft agreeable to the words of the wiH, where it is expreflbd as a *' SJw .' 
rfft. Now a man is never faid tffgive but to pay a debt. It was laid 
rarther, that fince it may be the executrix would not have been 
decreed to account for the furplus without her confent, it would 
be the harder upon her to fink her debt. 

Parker, Lord Chancellor, Let her have her legacy over and 
above her debt. I have die more compaflion for this executrix, 
bccaufe of her fubmilHon to account for the furplus. 1 am not 
/atished vviih that notion, that a legacy to an executor excludes 
him from the furplus; and therefore wuliuut her fubmililon, I 
know not whether I (hould have decreed her to account fur it. 

Mr. Cowper upon this told the C^rt, that thefirft time this 
do£lrine prevailed was in the cafe of Fojler v. Mount [b)^ fince 
which time there have been feveral decrees in purfuaiice of it. 

But that the contrary doctrine had prevailed in the cafe of Little- 

bury V. Buckley (c), where it was refiilved, that notwithhanding 

the legacy, the executor ihould have the furplus. Indeed, there it 

appeared by parol evidence, that it was the intention of the teftator 

that the executor Ihould have the furplus; Lord GuernJeyy for it 

went up into the houfe of lords (a/), being of opinion, *that parol • r .q, 1 

evidence not repugnant to the will, and in affinnance of the rules ^ ‘ 

of common law, Ihould be allowed of. Since that cafe, it has 99 - . 

* been fo decreed by Lord Cowper, without the help of lUch S 9 J» , 
evidence ( 0 - ' 594 - • • 

(./) Salk. 155. cowRT, ijri/CZ-.wir/Ar, reverfe-it the rfe- 

{f>) 1. Vtrn.475. S. C. t. Eq. Abr. cue for payment oi'the ls?acy .:ini both 
143.— See alio a. Vcm. 674 677. the Jibta, lor that tliirewa>i'<.j>rttence 

(<•) z. Vtrn. 677. that the leg.icy lliculd go in f.iti .I'adlion 

(</) I. Rio. P. C. 340. ol tlic afui-di-bi, and a court 01 cqu.ty 

(e) Mu. Fijhfr being indebtet! to ought not to fay whin a man gives » 
CrrfBwcrinfiftypoundsmadeliiinhti exe- kgacy ilut lie pay> a dtbt. Cianmct'c 
CUtor, with a legacy of five hundred Cale, 1. S.-ilk. co!'.—See TU.mr:is v. 
pounds, wd afterward* boiToweil a hun- Jiurnct, a. Pici. W'ni*. 34*. 3. Petr, 

dred and fifty pound* iiioic ; andliAR- Win*. 353. 


Afliton a^ahijl — — — . Cafe 20a; 

T he quESTios in this cafe arofe upon the penning of a ALiniascfettlt- 
marriaoe-lcttloment of Sir Ralph and upontlivitclaufe ment. 

pf 'it which'pclated to a provifion for younger children. By that 
^laufe, after the creating of a term of ninety-nine years, and vefting decreed 
^t intruftecs for that purpofc, it was provided, that in cale he beralfedbyfettr;'! 
bad both fons and daughters, the daughters Ihould have a thou- ^ 

^nd pounds d^ach, to be paid tlicin at the age of twenty-one, or 
day of marriage, which Ihould firft happen ; if there were 110 fon, 

Riid but one daughter, then Ihe was to have five ihoufand pounds ; 

Y 3 b«i 
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but if there,were more daughters, then there were to 
thoufand pounds equally divided among them ; which itinif wdpsl^' 
i to be railed out of the rents, ilTues, and profits of the eftate, 

* S foon as they convetiiently could.** 

The father died, leaving thrc<? daughters and no fon. Tint 
three daughters bring their bill to have the eight thbufirnd pounds 
raifed by way of mortgage or falc, and for the iiucrelt of the money 
' from the time of their lather’s death. 

#iVem. ^ao, Jt ^vas urged for the plaintiffs^ that there had. been many 
4 ai. 434* cafes where a term being created for the railing of portions for 
younger children, to be paid out of the rents, iffucs, and profits 
the efiate, and not faid by falc or mortgage, yet this Court has 
decreed a fale or mortgage, if that has appea;;cd to be the moll^ 
convenient way for the raifingof it . “ Profits’* is a word of 
large extent; a grant of the profits of land is, in law, a grant of 
the land it&lf (^}. It was 'obferved, that this ptadlice of the court 
of chancery was very rational, and in fupport of the intention of 
the parties j bccaufe it was for the preferment of daughters in 
marriage. 

* [ 402 y ♦The couksel of the other fide acknowledged, that there were 
feveral cafes wherein this Court had decreed a fale or mortgage, 
though thofe words were omitted j but then they faid, that this* 
diftintSlion was to be obferved, vi%. that the court of chancery bad 
cxercifed this power where, a'time being limited for the payment 
- of the portions, it appeared altogether iinpolliblc that they could 
be raifed within the time fo limited, by the annual profits, rents, 
&c. but that here no time at dil was limited. 

The coUNSEt, for the replied, that here was a time 

limited for the payment of thefc portions^ v/z. upon the death of 
the father without ilTue male ; for then, fays the deed, the portions 
fhall be raifed “ as foon as conveniently they may,” which is in 
judgment of law prefently, from which time the portions are to 
carry intcreft. 

Parker, Lord Chancellory v^«5 of this opinion, and decreed it 
accordingly. 

(a) Stanhope v. Thacker, Free. (4) Ante, 94 
. Chan. 435. a. Chan. Rep. 204. 


.Cafe 203. Target agahft Grant, 

|f devTe a A TERM was devifed by William Target to Henry hts 4 *t l 
Mm » his fim T\ during his minority; and if he attained the age 6 f twcnty>one 

devifed to him for the term of his natural life, 
at age and no longer; remainder to fuch of hisifilre to be begotten ashe 
pf liii natural life, with remainder to fuch iSiir as B. fhouki devife it to, B. «.ikt s only an cAlicc 

life, with a power of di^ofing of it to fncli of his hTue a. he thinks fit_S. C. t.'Eq. Abr. 193. 

^ C. Glib. Rep. £q. 149. S. C. Peer. Wmi.432. , 

the 
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lih^&ud Htniy (hould devife the &ine unto (a) s and if he Ibottld 
did without liliie, the reft and refidue of the term wsis deviftd to 
his brother Jlbinut Target, 

The queftton was, Whether this was an eftate«tail in Hearyf 
or not 7 for if it wa«>, or in tiie nature of an eftate-tui, the remain¬ 
der (o Jlbinus would be void. 

It was urged, that this was an eftate-tai! by implication ; 
bccaufe it was, “ and if he died without iffue” generally, and not 
without iffue living at the time of bis death.” * 

* Ir WAS ARGUED on the ether Jitle^ that this was not an # r 
eftate-tail j for though an eftate-tail has been held good by way of ^ 
implication, that was ever in maintenance of the intention or the 
devifor; whereas here, to make an eftate<tail by implication 
or an eftate in nature of an entail, was to defeat the intention of 
the devifor, and make that remainder void which he intended 
Ihould be good. Cafes quoted in argument of the cafe: Pepham 
V, Bamjield (i), Peacock v. Spooner Jc)i Loddtngton v, Ktme [d), 

Parker, Lord Chancellor. Henry by this will takes only an 
dftate for life, with a power of dtfpofing of it to which of his ifllie 
he thinks fit; the words ** no longer” plainly Ihcw this to have 
been the intention of the teftator. Where an entail is created by 
implication, it is cvei in favour of the heir at law; tq whom no 
eftate being given by the will, fo as to enable him to take by 
purchafe, and there being a neceffity, if he takes at all, of bis 
taking by defeent *, theiifore to fupport the intention of the teftator 
that the heir (hould ukc, the law creates by implication an eftate- 
tail in the anceftor, to veft it m the illue by defeent. ^ut here 
this rcafon entirely ceafes; for here is aprovifion bow it (hall go 
to the iffuc, vt%. by the devife of the paity; until when i otbing 
vefts in the iflue. The words « dying without iffue” are capable 
of two fenfes (e)y viz. a legal one, aiid a vulgar one : a legal one, 
wherein a man is (aid to die without ifiue whenever his iflue fails, 
though fomc ages after the death of the party ; and m this 
fenfe, for the fupport of the ujfention of the parties, the words 
dull be.underftood ; but never for the dcftiuc^ion. The vulgar 
acceptation of the words, which 1 embrace here, is, « dying 
without ifiue living at the time of his death.” The calc m 
Leddtngton v. Ktme (j) is wrong reported by Ltvinz (g), though 
of Counfel in it} but as to this point it is right enough, and a ftiong 
cafe {h). 


, 

CaAMiTa 


? 


(m) Sec I Pee*- Wmi 43*. 

(a) 1 Viin. 79 167 344. 

(r) a f ntm 114. z Vun 143 19$. 
(<0 3 Lev. 43X. 1. Ld Ra> 303. 
Silk. sx4 

• (r) See Nichots v Hooper, t. Peer. 
Yfjm 5^4. 


(/) 3 3 ». 

(f) 3* Lev 42X 

(1) See Atkinf-n « Hntwl jifon, 
3. Peer. Wni. 360 aiul Mr Cox's 
ickrcneW the end ut the cate. 
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|fvtf.,drvife aU 
^ {Vtdooal c- 
wiftte .fi. to be 
difpoiedof a^fi. 
tfiaU think fit* 
imdadd-byparol, 
** You may, if 
>* |(Ni plcafe, 
looL to 
i** my niece j” 
jBt opa bill in 
the anfwer to 
which the parol 
"declaration is 
aihnitted, Ihall 
decreed to 
pay the icoL tv 
We niece. 


• Nab agalnft Nab. 

/^NE QF THE poiKTs IN THIS CASE, bcfitlcs matter of accoutt^ 
was this; , 

fi ..j 

A daughter devifed all her perfonal eftate to her mother^ to 
difpoic'bf as flic ihould think At; apd then adds, by word of 
mouth, You may, if you pleafe, give one hundred and eighty 
“ pounds to my niece ; but 1 leave it entirely to you,” 

The niece brines her bill for this one hundred and eighty 
pounds, and like'.viA* fuggcAs a fecrct truft in the mother as to the 
one hundred and eighty pounds. 

The mother in her declaration owns the will, an 4 the parol 
declaration of the daughter ; and that ihe once had it in her 
thoughts to have made the one hundred and eighty pounds two 
hundred pounds ; but that‘the niece had Alice behaved herfelf Co, 
that Ale was now refolved to give her nothing. 

It was proved in the caufc for the plaintilF, that the daughter, 
after making the will, had faid, {he had left her niece, the plaintiff, 
Qiiehundred aAd eighty pounds as a legacy. But the parol decla¬ 
ration of t;he daughter appeared oid^ by the anfwer of the defendant 
upon oath. 


The cafe of Kingfman v. Kin^fman (a) was chiefly inAfled 
upon for the plaintiff. There the piaintiA'thought At to diAnherit 
his Con in favour of a waterman who had the good fortune to be of 
his name ; and then tells the waterman, if his fon fhould behave 
hrmfelf ^efpe^tfu}ly to him, and not difturb him in the enjoyment 
of his cAatc, he might, if he thought fit, give him twenty or forty 
pounds a quar^r: and here, though an cjedlmcnt was brought at 
common law by the heir for the whole eftate, and after that a bill 
in equity, yee the waterman was by this Court decreed to pay the 
forty pounds a quarter. ](t was likewife held in this cafe, that if 
the flatute of Frauds be not inAAed upon, the Court will compel 
the performance of an agreement^ -.rhough not in writing. 

« ♦ r aqc 3 * P'ARKER, Lord Chancellor. There is nocolour for tfiis to be 

^ * looked upon as a legacy ; becaufc not in writing within the time 

appointed by the a£i (b). 'Flic mother is to be efteemed as a 
truAee for the niece. It is not neceflary, by thedlatute of Frauds, 
for a truA, that relates to the perfonalty, to he in writing » if it 
were, it is now in writing by the anfwer. 'Fhis is not fuch a truft 
as not to be forfeited; but then the mother fhould have affigned 
fome particular inftance of mifbehaviour in the niece, afjd not in 
general only. The mother muft pay the one hundred and eighty 
pounds, but without iqj^reft. As there is no proof of the parq! 
declaration of the daughter but by the anfwer of the mother, the 


(«} a. Vem. 559. 
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^aidwer muft be taken entirely as it iSj and no part of it muft be 
impeached by any other evidence. 


lijia 



^^emorandiim. 


this Term, Parker, Chief JuJiice of the Court of KingV 
^ Bench, was made Lord Chancellor, and Sir John Pratt, 
Knight, lucceeded him as Chief Jultice. 


Fortescue, Baron, came down into the Couit of King's 
Bench, and was fucceeded by Sir Francis Page, Knight, me 
King’s Scijeant. 


Northey, Attorney General, was removed from his office^ and 
was fuqcecded by Nicholas Lechmer:^ Efquire^ 


( t 
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Sir Lyttleton Powys, Knt, 

Sir Robert Eyre, Knt, 

Sir John Fortcfcuc Aland, Ktit. 

Kipholas Lechmere, Efq» Attorney General, 
Sir William Thompfon, Knt. Solicitor General, 



* Thornby agninjl Fleetwood. 

J UDGMENT being given for the defendant in the court of , 
coninjon pleas, and a writ of error brought in the court of i 
king’s bench, i 

SiK Thomas Powys argued for the plaintiff in error to the j 
following purpofc : The great and chiefs though not the only j 
queftion in this cafe is, thj^nftriiAion that is to be put upon the ^ 
ftatyte l. Jac. i. c. 4. it will be material to reflefit a little 
both upon the end of this afl of parliament, and the time when it 
was made. As to the end and defign of it, It is plainly levelled' 
againft poi^ery, and to fecurc and preferve the reformed religion. 
As to the time when it was made, Every one converfant rn our 
hiilory knows the continual ftrugglcs between the popito and pro- 
teftant iniercft, in the time of ^utn Elizabeth, And the educa> 
tion of youth in popilh fcminaries being thought at that fame a 
thing of dangeroas confequcnce to the proteftant rcfigion, it was 
* provided againft by an acl of parliament in the time of 
Elizabeth j but that a£t of parliament proving infufficieiit,thi8aa: 
of parliament, upon which the prefent queftion dei^nds, wm 
in the firft felfion of the firll parliament of kin- Jatnes the tirjt. 
It is not therefore to be fuppofed that this ilatute, relatmgj o a 
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matter the parhamenc (hewed flich an Jtnint^?!e concern fer* 
come into the world AilUbotn^ without life and energy, 
parliament confifts of two parts: Uy the firft, the 
I Itoman Cafhuhcs are dii ibled fi 0111 acquiring anything new * ^ the 

fecond, they are difabkd to retain what they are ahcady poflclTed 
pf. The prcfent quelbon depends upon the hrH of thefe. It 
Will not he denied, but that the words in the aift (if the favmgs^ 
to the jofteritv, and m cafe of confonnity, were out of the way) 
are fulled compriheiihve tnoi'gh to prevent any eilatevefting in 
Ronton (\tholics. It was reloK ed in LordDe La Jf'ar*$ Cafe (a)y 
that be never was abaion , and yet the wotdi are notifrongcr than 
thefe tn this a<£I. It mult tike*wife be granted, that papifts are 
dilibkd from taking any manner of way, by fl itiitcof li & 12. 
tVtll. 3. c. 4. and vit the words there uled arc not flronger thini 
thofe ufed 1.1 this. 1 he fame words aie ufed in Ifatute 31. Eltz, 
c. 6. for prevention of fimony. Now the mtciprctation always put 
upon this has bei^n, that whoever came in f^moniacaliy by 
jnduAion gained nothing. A fimoniacal contiaft has ever been 
cile^raed a gr od deicnee to an adfion brought for tithes. 1 he 
words of the ac), as to the faving to the hen, are, in refpedt of 
** himfelt only, but not his heirs or pofteiity.” Hence tt is argued, 
that the eflate mull ved in the anceflot, or cllc the fiving to the 
• £408 J poilenty will be huilrited. * In anlwer to this objection it is 
proper to c^ierve, that this claufc relates cquJly to goods, 
chattel^, tcims for years, cales wherein the heir is not coneeined, 
as well as to inhermnves deCeend J}le to the heir , that t icrcfurc 
tne&me mterpretatton ought to Le put upon tie .. I in both ealcs. 
Now It IS {lainly ahiuid to 111 derflind the aiEi of t ikit ^ the ptohes 
of good», mor..y, 5 cc. It is a general rule, thit k'ct.iptio p^obat 
tegtilam tnupus nor exLe^tis , the (uing, theietoie, tn« iiglit of 
the heir works more l^roiig y and totilly to the cxefufigU) uf the 
anceflor. Another lule to be <bfervcd in th<. intvipret ition of 
ilatutes IS, that a faMii^ or an exeeptinn in a ftatuU mufl never 
be fo intei preted as toi»lly to dcllruy the purview. Now hr. e the 
Couiifol foi the defcitLiit are en ieavcuiing, in f \our of the heir 
(a fecondary confidviawon of the parliament), to oveithrow the 
primary and principal intcn^ on ot tifl the dll iblini^ of the 

snceflor. But thin it v ill be afk.d, What 1 the ul.. of the 
faving ckufe I To this it m y be anlwc ed, 1 ir'"*, rhit it w is to 
Ihew tiiattie incapaeity was on!» peitonal, wtuked nu eeiiuption 
of blood, &c. Nui; IS itar ^iion a^ainif th <>, that'll this 
nfpcct It IS entirely ui iieceilaiy, for faving eliuLs arc often 
iiilertcd in acts of pajliament f 1 the iatisf letii n r f ign >ta it people. 
Secondly, j he heir is by this n.eans enalled to dctue his tiLljC 
from the father, though never feiied, as if he iuJ jwtuaUy been 
friled. 'I he interpretations contende 1 for by thw 11, that lavelts 
<the Roman Catholic with fueh an intvrell in the ellate as will 
ei^blc bun to alien and difpofe of the clfate, by reeuv^ry, Ac. at 

(«) 11 Co I 
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ffleaTtire, but retrains him only from taJciag the {profits, Is fadi*t 
one a^ can neither be collected from the words or deOgn of the 
a^. ^ * It has been before ebferved, that thefe words, “ uke, 

** enjoy, &c.” arc extended to goods and chattels as wcD as Inherit- * 14^51 
ances ; and tliat tbjs beii^g one entire claufe, ought to receive an 
uniform interpretation; but this interpretation of theirs* whe^ 

Applied to chattels, is plainly abfyrd. Befidc^, this interpretatir n is 
plainly contrary to the words of the adf, which, are univerfallf 
cxclufive, without any exception or qualification wl^tfoever’i 
whereas, according to this iiuerpretaiion, he muft ioherit,hcmuft 
take, and be owner; and as fuch, alien and difpofe at plcafure, by 
line, &c. If the queftion is afked them, VV'ho feall take the 
profits ? they are much at a lofs ; a plain argument that their 
iiiteiiiretatlon was never thought upon by the law-malters, who 
otherwife would in plain and clear terms nave told us who (hould 
take the profits, as tliey have done in the following aft of 3. yac. 1. 
c. 5. The ask therefore being filent in this cafe, they te}J us. Ante, 3^ 
that according to the rules of law in other cafes, the crown Ihall 
take them. But this is to bring the a/^ to jufl nothing; for it is Salk- 39s. 
clear law, that aUenation before foiiln will ouli the crown of thit 
intereft they are fo liberal in beflowing upon it {a). But then 
how'ever we are told, that the landed intereft of the papifts will be 
leflened fhould they thus alien; which is a very odd w’ay of putting 
people into eftates, in order to get them out aftej^vi'ards. Our 
ititerprctaiion fupports the intention of the aci, inafmuch as k 
plainly Jifeourages parents from fending their children for educa¬ 
tion into p(;pi£h feminaries ^ fince by that they are cut front 
their country, and made ^iens and outlaw’ed perfonsu 

Their conft ruction is direiSlly contrary to all rules of ir*^erpretatioo 
obferved in afts of the fame nature; and that whether this act be 
confidered either as an acl made for tlie advaiKement of religion, 
pr as au a< 3 t * made for the fuppreiTintf of public mifchiels, and i 
promoting the public gotxJ. In Hobart, 157. we are told, 
tliataiisof parliament made for the advancement of religion (hall, 
in fupport of that intention, be ftrctched even beyond the words. 

Now here the words arejd^nly with that interpretation that beft 
fiipjjorts the intention oi^ie adh In ii. Co, Rep, fol, j. 
fevtral inllanccs are put of adls of parliament made for the 
advancement of religion, that have had a large and liberal 
interpretation put upon them. In Poulur's Cafe (b), inftances 
arc given of ai^ts of parliament which, though criminal ones, have 
yet been extended by equity, becaufe made for fupprcfiing of public 
mifehief, and the advancement of the public good. It cannot be 
doubted but that the a£l of parliament we are now upon deferves a 
large and liberal conftruflion, upon both theie accounts. Thelf 
jnterpretadon is contrary to the rule of the civil law, whichds, 

Jn dubio hac lech conjiruilhy quam verba oflendunU And noi^ 
but lawyefs w'oujd ever have thought upon a different interpretation 
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|rdm that Which we put upon it. It !s pretendedi' that diet^ 
ik-iJsSlL interpretation is made in Favoiit of the heir j but yet by this meani 
the anceftor is enabled to aliens and fo dlfinhcrit thft heir; which» 
' if a proteftant, he will moft certainly do. But it will be dcmaijde 4 

of us, Where isthe eftate during the life of the perfonsthusdlrablledr 
Here I anfwer, in the firft place, that moft certainly it (hall not be 
in the perfon difabled, if there i»a poftibility that it may be elfc- 
where, MalediSta expojltio qua enrrumpit iextum. It is a rule ih 
, the intefpretaiion of ftatutesj that whatever is a neceflary and 
*l 4 ” ] unavoidable confequence * of an acl; of parliament^ is as much a 
* part of that aft as if inferted uitdem verbis in the aft (a). 
There is another rule to be obferved in interpreting afts bf parlia- 
tnent, V/5B, That where any point is plainly and direftly enafted^ 
fuchan interpretation muft beheld asm render the plain defign of 
the aft prafticable,notwithftanding the rules of common law ihould 
be hereby overthrown; for it is the proper bufmefs of afts of parlia¬ 
ment to make alterations in the common law. 'I hough at the 
ilame time it muft be acknowledged^ that an aft of parliament 
ought to be interpreted by the rules of common law, as far as 
IS confiftent with the preferving the end and delign bf the aft. 
In the next place I anfwer, that if the land never vefted in the 
party himfelf^ as we fay it did not, the king cannot have it {h), 
in the third place I anfwer, it cannot go to the iftlie of the pcrfoii 
difabled, acctftrding to that maxim of law, Non tji hares viventis. 
Therefore it muft ncccilarily go to him in rcvcrllon ; as in cafe of 
an eftate-tail, upon failure of ifl'uc it reverts to the donor and hiS 
iftue; or in cafe of a fce-fimple, it ftiall efeheat to the lord and his 
heirs, of whom the land is held. But it is ohjefted, if the land is to 
go over to him in reverhon, how can the anceftor have it back 
again in cafe he conforms, as it is plainly provided by the adt that 
he ftiall ? To this it may be faid, that tiie meaning of that claufe 
in the aft is not, that upon conformity he fhallhave back what is 
gone over and vefted in another, but that the incapacity being 
removed by his confo;*mi»y, he from the time he fo conforms, 
be capable of inheriting whatever fhall fall to him in a courfe of 
defeent, as if he had never been difatV * But fuppofing, for the 
encouraging cf conformity, that the aft ftiould look backwards^ 
^ t 412 1 * inheritance which would have vefted in him 

• ^ •* but for this incapacity now removed ; is it ftrangc or difficult to 

conceive, that an aft of parliament mdy do it ? If an aft of parlia¬ 
ment repealing an ait of parliament be repealed, the firft aft is 
confequently fet up again. It appears from the cafe of the Prince 
af (Vales (r), that for a ftate of inheritance to veil and reveft ii 
not a new thit\g upon an aft of parliament. It is faid (cl), 
' ‘ that an aft of parliament can create an cftate>tail without a donor; 

arid when we foe eftates limited for a particular purpofc, we are 
' not to mcafure the validity of fuch limitations by the ftrift rules 

(a}nob. Z93. Bni. Abr. “Cervac,** {«) g, Co. 31. 
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common law; for the parliament can conttol the rules df 
common law («). Itcan make an eftate of freeh( 4 d to ceafe, as if the 
aarty yrttc dead ; as in cafe of a parfon who accepts a fecond 
benefice, contrary to thellatute of 21. Hen. 8. cf Pluralities (^)« 
And for this caute Lord Hobart fays (t)t that j udges have author 
** rity to mould ftatute-laws according to rcafon and beft cunve- ’ 
■“‘nience, to the trueft and beft ufe j’* efpecially confidering, tha1> 
the parliament proceeds many times according to natural equity^ 
fecundum iquum et benunt^ which is lex legmit, without rdpec^ Co 
legal ceremonies (d). So that where the drift and foie intent of 
an atft of parliament is moft plainly difeerned, as in this ca(e, and 
yet that intention cannot be obferved, were the fame in a deed, by 
conftru^ton according to the rules of law, we ought rather to 
prefume, that the parliament, in wliofe power it was fo to do* 
rcfolved to leap over and waive the mechanical rules of law, and to 
make a particular law for that occafion. Beaumm^s Cafe{e) 
is put by Hobart thus : John Beattmnd and liis wife being ibifed 
in fpecial tail, remainder to John Beaumond in fee, he alone 
levied a fine to Edward the Sixth in fee, which eftate came to the 
Earl of Huntington in fee ; Beaumond having iflue died j * his 
wife entered ; the Earl of Huntington confirmed the eftate in the 
wife, habendum to her and the heirs of the body of her and her 
hulband : and it was ruled, that the confirmation wrought nothing, 
becaufe (he had as great an eftate before ; and alio thuSftiies could 
not be made inheritable, which were before barred by their father’* 
hne, and the cftate-tail as againft them lawfully giveji to another. 
Ami it was further refolvcd, by way of admittance, that if that 
remainder in fee had not bcen«to Beaumond himfelf, but to a 
fliangcr, the entry of the wife had reftored that rema'. der to the 
lfranger,and had left nothing in the conufee but a merepolfibility i 
io (he hath the tail not only for hcrfclf, but to the benert other 
tftatfs growing out of the fame root with his; and yet during the 
life of Beaumottdi the entail had been barred, and all had been in the 
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conufec, and the wife had had nothing but a pofilbility via verfa. 

And upon this cafe Hobart obferves, that an eftate-tail may ceafe 
for a time, and rife again, in reverfion may enter during the 

cefler ^f the eftatc-tail. Jn LittUton (f) there are cafes put 
where, by the common law, both freehold and eftates-tail (hail be 
in abeyance, viz. in nubibus^ in confideration only of law, for 2 
time, or,in other words, (hall ceafe for a time. Ifa tenant in tail 
grant "all his eftate” to another; quoad his iffue.this w^orksno dif- 
continuance; but quoad himfelf, the reverfion is in abeyance, 
for he (hall have none left in him againft his own grant {g). If 
tenant in tail of lands holdcn of the king l»e attainted o( felony, 
and the king after office feizeth the fame, the eftate-tail is in abey- 
»ncc {h)» If a Icffce for life bccom’e profeffed, there (hall be no ab», jia 
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accupancj, the leflbr may enter^ Ibr he U dead in law 
upon his deraignmcnt, the IcfltKE may rc-efiter * upon the leflbr, 
rwootok the janjj ^ent during his proTeflion (a). If a tenant in 

tail die (his wife tnjtent wfth a fon) without ifliie, tiie donor may 
<mtcr \ but upon ^e birth of the Ton, the eftate-tail is fet up aga>n (^}« 
,.As in that cafe, the expectation of the binh of a fon did not pre¬ 
vent the going of the eftate to the donor ; fo by parity of rcafon, 
the expe^ation of conformity in bur cafe will not hinder the eftate 
from going over to him in revei fton. In cafe of a fce-fimpie, 
where the uncle enters before the biith of a child, that after-born 
child is not entitled to the mefiie proRts. In like manner in the 
fpiritual court, in cafe of a divorce a znncuh mattimonii the 
hufband is not anfwcrable for the mefne pioRt of his wife’s eftate. 
But the life of Philip IS ot^eded to us, and we are told, that he in 
reverfion can never enter while there is iiTue of the tenant in tail 
alive. To tb s I anfwer, that the ground upon which this obiedion 
js founded is much too largo} for according* to Hobart 345, 
346. and Sir Nicholas Carew's Cafe (d) is quoted for it, it is not 
enough to keep out the revcrfloncr, that there is illUe, unlefs this 
tflue be heir; as in cafe of the attainder of the anceflor. Now 
Philip-, though he is ilTuc, yet ts not fuch an ilTue as can inherit i, 
and therefore is no more an heir in tail than a man can be faid to be 
heir in the life-time of the father. Nay, it is not enough that 
there he ilTqe, or an heir of the body ; nay, and that he m lypoflibly 
inheiit; but he muft be then inheritable, or clfc it will go to the 
rev^rlioner. If lands be^iven to a man, and the heirs n, lie of his 
body, and the man has iiiue a daughter, uho has ilfiic a ion, here 
this fon is both ifllie and heir, and yet is not inhc.ita'.K, becaufe 
4,1 rl his * title tnuft be conveyed through all males; thucfoic the 
^ ^ reverfioner inuft have the lands {e). Where a pc: fon is incapaci¬ 
tated to take by defeent, becaufe he is atf.unted, ni an alien, or a 
monk, if this incapacity be taken off, by pardon, by natura]i/.ation, 
deraignmcnt, he (halt hate the land ; but yet the poffibility that this 
incapacity might be removed, at the time when tlic deft ent hap¬ 
pened, cannot hinder the reverfioner from entering; fu neither 
can the poflibility of conformity hinder the reverfioner fiom 
entering in our cafe^ ' 

Afterwards this cafe went up to the houfe of lords,and in the print¬ 
ed cafe delivered by thedcfendant,theftr<‘ngth of the objection anting 
from the hie of Philips who by the fpecial verdi£t was not found to 
be without iffuc, is thus expreffed : ** Unlefs it appear that there 
** is a good title in the leffor of the plaintiff, the plaintiff cannot 
«( recover, whether die defendants have any title or not; for die 
** plaintiff muff always recover by the flrcngth of his own titles 
" not the weaknefs of the defendant’s. It feems very ft range, and 
« repugnant to all the rules of law, that there being an cftate-uil 
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to the hars males of the body of 7 hmas flrft Lord Taay;|^ 
*'f*Ufrrardi and there being ifllte of that entail yet ift being, who ^ 
may alfo have iffue male, the Duebefi of Hamilton fhould claim 
*< 1^ virtue of the remainder to the right heirs of Charles Lord 
Gtrrardt who fettled the eftate, while that eftate-tail bath a 
(( continuance; her remainder being to take place upon the death 
** of LordJhomas and all his iflue male. And it feems ftill more 
<< difficult for her to do this under an aiTl of parliament, which is 
fo far from giving anything to her, that it exprefsly preferv^s the 
right of the offender's poltcrity (which is endeavoured to be* 
prevented and deftroyed by her), and that in the very claufe that 
** lays the diiability upon thcanccffor. And although there be * [ 4 ^^ 3 
“ a prefent difability m Philip., yet it is but pcrfonal; and the 
cffate-tail mull continue in him, for the beneftt of the iffuci 
which, admitting he had none, he ffill may have/^ ^ 
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Willis a^ahift Lucas. Cafe 207.^ 

S. had three fons, A. B. C. and daughters; and being fcifed w ateftator 
in fee of land, part whereof was gavcl-kind, devifed it by vife his land 
► his will to 6’. his youngeft fon, he or his heirs paying ten 
pounds a-year 10 A, ten pounds a-year to i?. fo much a year to the 
daughters, &c. for the term of his life j and after thesdeath of C. a.yeai to hi» wl?- 
and his wife, then it was to go to the fons and daughters of C. tlur 
according as he fliould have one or othtrj equally to be divided during hh 
between them. ^ 

C. dies, living his wife ; his wife enters, as cotweiving it a 
devife by implication to her for her life. The heir at ’aw, fup- to'theTh^'^ 
piling ^cland nut at all difpofed of by the will, during the inter- di-en of 
vening time between the ue.ith of f 7 .and the death of his wife, and younEsillbn,i^ 
that it ought, therefore, in the interim, to defeend to him, brought wife, on 
his ejectment at common law j but the wife protecting her eilate 
by mortgage, nonfuited him. i an* 

He therefore now bj ong’a his bill to difeover thefe incumbrances, 
and vfhethcr they were not liitisfied. thrie^ator, 

The wife in her anfwer infllts, in the firft place, that this is a 
devife to her by implicatic.ii for life : and fccondly, that though, mri i er} 

by the rigorous rules of law, this ihould not be fo, yet that this to exclu«i« ^ 
eftate being her chief dependance, and her father-in-law having Ixir at law^. .^*4 
often told her before tlic making of his will that he w'ould give it s.c. t Pe<tr. ;'i 
her for life, and having likewife after the making the will declared Wms. 47IU 
that he hud done fo, file hopes the plaintiff fiiali not have the aid of *• c. 
a court of equity to get that frofct her which her father-in-law **^*'Tf^ 
po plainly defigncd to give her. 

* Z 2 For 



[4*7 ‘3 Trinity Term, 4 . Geo. i. In ChahcciT^ 


Willis 

■ 

Lvcai. 


I, Tent ST*- 


For thf, plaintiff. * The difference taken in the Ye^^ 
Book 13. Hen. >j> and %• Cro. 75. as to elbtes by implication, viz. 
that where the eftate is deviled after the death of the wife to the 
heir at law, there the wife lhall take by implication ; but not where 
the devife is over to a ltran,'i;er ; w^ps infilled flrongly upon in 
favour of the plaintiiT. As al.fi) the rule laid down in the cafe of 
Gardiner v. Sheldon (/?)■. that*111 eftate ilioulil never be raifetlby 
implication, unlefs where it was a iijceft-iry and unavoidable one. 

It 'was urged in favour of ike vjife, that by a ncceflary 
implication, in the meaning of il.e law, was not to be underftood a 
natural necc/Sty that the eftate couui go no where die, bat a 
necelHty arifing from the plain inuntion of the teftator in his will. 
It was alfo urged, that the heirntlaw, by having ten pounds a-ycar 
given him, when bylawhe wa^ entitled to the whole, w'as evidently, 
by the intention of the teftator, as much excluded fi r'll having the 
land defeend to him in the mean time as if the devife had been to 
him after t!ie death of C. and his wife ; that If the land fhould 
defeendto the heir at law, it w'OulJ jiot in him be fubjecl to the 
payment of the annuities, which vAadd be plainly contrary to the 
intention of the teftator. It was alio iiililted upon, that part of 
thefe lands being in AV«/mull be taken to be in the nature of 
gavelkind, and th.en all the funs and their reprefentatives make but 
one heir, in whidi ca.fc the defeent muft be etuire : but this cannot 
. be ; becaiSfe as to a third of the land, the reprefentative of C. being 
heir at law, and the perfon to w'hom the devife is made, it will be 
. a devife of tliat by implication to the wife, according even to the 

[ 41S ] •'nlc iiilifted upon by iheotlier fide. * 'Then there ren ains tv/o- 
thirds to delbcnd, which will be a defeent n.-ithcr by cuftom, nor 
by the Cf.mir.on 1 iw ; iv't by the culrom, for that is already broken 
in upon by tl-.-cii)/iriipiii alojt railed by the will; not by the 
toir.rnen L'.v, f: r thtic tv. o ibi,ds muft go to the tv/o fons, or 
tiicir r!.'prL:.-;il -.'Livc’’..j and tlie repi efentative of C. And here again 
tise v. ifo nnift li l-, by vi;M:c of their own rule, an eftate by 
implic{»tio:i iu the I'li/v'l pari of the two-thirds ; breaufe the devife 
is totherepitfencativv < t C. hiir at law, accoiding to this way of 
taking it, of a iliird pait of the two«;'*'‘'~is. 

Pa.'ik!’ r, Lo/tl Chii;tcel!cj\ was of rpinion, that the wif5 ought 
to have an elbitc fe'r hie by implication, the heir at law bcin««- 
excluded by tiic annuity. ** 

But this being m.'iltcr triable at law, he dire»ftcd an iftiic accord- 
ingly, where the wife wa.- ordered to waive her incumbrances, and 
Infill: only on her title at law. 

Paro! evidence was offered to prove the Intention of the teftator 
to give it his wife ; but the oftancdlor reiufed to receive it. 
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Cafe 208. 

T he testator by his will, d.itc on the twelfth day ha dcvifeltud 

of A^-ril 1697, dsvifcil land 10 lii* wife J,ine for life, re- » A. for life, 

iT.nindcr to Ins fccond fon D >uu{\\\ fee ; prot'ided and ne- 
verthclefe, that if his third fon Nntha>iicl ihould, within three 
months after the death ff the wiie, pay the fum of five hundred £>. pay 5*00!, to 
pounds to J}c/i:it !y Jiis executors or auanniUiators, thcti hv ucvifed C. hts executors 

it to A«rZ;««/Wand his heijs. or adminiftra- 

tors, within 

Nathtivifl died in the life-time of the wifej afterwards the wife three months 

died, and IJunitl entered. death 

of S. that then 

The qucllion was, Whether the heir of iV.//kv,’;;i./fhcu!d be and'huheirs 
allowed to perform ti’.e condiiioti, by payment of the money, and 
fo be let into the land ? in the life-time 

The roefon why this, being a point purely at law, came to be heir^of 1 »*^**'* 
fpoken to in a court of equity, was, that by reafoii of marriage-fet- j^e 50c!. *to*C^ 
tlemcnts, mefne incumbrances, fee. it became uncertain, to whom within the tlirea 



' CejU 1 ty mvm j VrihSAlA* 

the three months limited for tlie pertormance of the condition. L 

[ 420 J 

•This Term Parker, Lor/i Chancellor^ alHftedby Sir Tosbi*!! «. r , ra Ah 
Jekyli, decreed in ftivour of the plalliiiff. 

Sir Joseph Jekyll fpoke firft to the following cfFcft : ^^’**'**'’f** 
Tlie queliion at law to be refolved in this cafe, before any decree rc.i.Sti5i.ia9 
can be made, is, Whether the plaintill^ as heir of Natkar.ic/i can *• Atk. 394. 
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enter upon the eftate upon payment ortonder of the money ? I am 
of opinion that he may ; and that this is an a<St not perfonal to 
Nutbaniel-y but v.'hat mr.y be performed by the heir. If this had 
, bscii a coiKiition, the bw had iK-cr. pl iinlv fo. Sois Litt.fe^. 3 {4. 
FeofFinent upon ccndiiion, that, the fcorfbr fb.d! pay fuch a fuiniat 
fuch a day, &c ; feoffor dies before the d.iy, &c. yet the heir, 
.thougl* not mentioiv vl, may render, &c. Nay hcldj/e/f/. 336. that 
a ftcoitd leoiTce, wl-.o has cinly a privity of eftate, may do k. But 
this if. i'lOl tlie e.de''f a conditio:!, but or an executory devife. In 
liiecafc of a condition, the h-.ir has a right aiiteccdcnt to the per- 
formsr.c. of the condition ; and he docs not gain a noweftate, but 
iTvtffs an old ■one by the peifoimance of the condition. Cujus 
rtf'ii;-jf7wn/^vrfc/»here j for upon performance of the condition, the 
payment f f the money (to fpeak. in the language of the law), a new 
created cllatc veils in the hi k. Co, Lit. 2ig. h.. Lord Coke’s 
words arcthefe, ‘‘"I’hat a coiulition which is to create an eilate is 
“ to be performed, by conilrucliun of law, as near the condition 
“ as m.iy be, and according to the intesit and meaning of the con- 
“ dition, albeit the letter and words of the condition cannot be 
*.* perfonned.” 'I'hc cafe before us is a cafe upon a will, where 
the law Das ever allowed the greateff: latitude of conftruciion in 
fupport ofjthe intention < f the tellator. Nobody e.’.n doubt but 
that the intention of the teffator was to give the land to Daniel 
only in the nature of a fccurity for five hundred pounds, and that 
^ Nathaniel was to have the fee-funple. * 1 am ot opinion, 
NaihanielhzA fuch a future intercll or poflibillty inthe inheritance 
as might defcer.d to the heir, though it never veiled inthe anceftor. 
Latnpei's Cafe (a) is miexpref-, <iiith«)rity, that a future intereff in 
a t.-fin fiiail go to the executor ; and it feems to me to fall ni with 
the reaibn of that cafe, that a future intereft in .an effnte of inhe¬ 
ritance ihould defeend to the heir. Before the ftatutc <lc Donis, 
the donor had but a poffibility, barrable after it'l'ue, at tile ple.'ifure of 



veil to and B. fo as rhey live jomtly togi Ibcf, the 
re.i..under to tlie right tiens t f him tn.it dicth I'nft; Ji dies, the 
heir tif J. ihall have the l.ir,d by defeent; and yet the iLinainder 
did not veil during the life of A for the d’ath of A muft precede 
the K-mainder. in the cafe of Uatts v. Ft 1 th {dj it is faid, that 
the heir is in reprefeutatirm in point of taking by iniitiitancc 
eadiM perfor.a cv.ni c:.t. cejjire. 'J'hat the law is the fiine in cafe of 



jx.iiitly iuve vcftcJ iv, the anc.ilor. I’hc cafe ofjipnn^ v. CVa. 
jue (_/") IS a fliong cufe to piove, tliat in a conveyance by way of 


(.1) JO. Co. 46. 
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(d) tlob. 130. 
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(hfr heir may pa/the motiev^ if the anteftor djed before the day. H4i^^rvi 

As’to the cafc'of. Bret v, Rif Jen (d), that is not applicable to this 
cafe. For there was no coir] Icte devife } becaufc *he anccftor to *^**fi|fv;* 
Whom the devife was made dying in the lifc'time of the devifory 
there was no devifee at the time when the will was to take 


but here there * is n complete devife, and of fuch an intereH oi pol- • f ^2 3 
jibility as miglit have vefeed in the anceflor. Hut it is objei^ed, that • . 
the heit has his I'lct uon whether* he will pay the money or not. 

True; but as this eledtion is in favour of the heir, it ought not to 
be turned to his prejudice. The four reafons given by CoJte, 
in his Commentary Liuktott (l>), arc t '! applicable to the cafe 
in qucftion $ 1 am therefore of opinion) that the heir may pay the 
money, and^fhall take the land as an executory devife, and by way 
of detcent. And tlvnigh before the cafe of L/oyd v. Carew (f) 
it feems.tohavc obt. ‘ned for law, that no executory devife of a fee 
upon a fee fhould li<- allowed of, unlefs upon a contingency to 
happen during tjie I re of one or mo|;e perfons in being at the time 
of the fcttlcment; and conrequently the limitation to Nathaniel 
would have been void, becaufc dependant upon a contingency to 
happen within three months after the death of the wife j yet fincc 
that cafe, which went through the huufe of lovds, and is reported 
Shaver's Cafes in Pariiament, 137. the law is now fettled^ that in 
cafe of a coiitingency that cannot in the nature of it precede the 
death of a perfnn, a reafonablc time may be allowed iubiequent to 
the dv'ccrue of that perum for performance of the condition ; and a 
fee limited thereupon is good. In that cafe, a year was held no 
unreaPmablc timcj a fortiori not three mouths,* which is the 
prefent cull*. The piaintifF has good equity to be directed and 
indemnified in the payment. * 


Parker, I ord Char cellar. I am of the fame opin'v.n with the Ante,4Mh 
MASTER OF THE uoi.Lj ; and in what view loever I confider the 
prefent qiicllion am the more confirmed in it. Though the words 
of the will arc only, ‘‘ that Nathaniel (hould pay,” and not 
Nathaniel and his heirs, yet this is only a plain mitlalce in the 
wHl, which is a conveyance thAX the law fuppofes to be made when 
a man * is ineps conjitii^ and thtrefore allows great favour to be ^ f * 
ufeiPin itsconftruilion. The plain intention of the teftator was . 
to provide for his children j to the one he intended to give five " 

hundi-ed pounds, to the other the land. At common law, if . 7 . 
had made a fcolTmcnt to B. for life, remainder to C. in fee, upon 
condition, that if B. (hould pay fo much money to C. that then /f. 

Ihould have the land ; has a 1 ight to take advantage of the per¬ 
formance of the condition, wiuch right veils in J. the ancellor, 
and is in its own nature duiecndibic to the heir, but not aifignable. 

If Marks the teilator had made a fcofitncnt to Daniel^ upon 
condition, that if the teflator (houid pay fo much money to Deniel^ 
then Nathaniel (hould have fee } this is a condition, the right of 


(d) riowd, 341. 
[p) kilt. fcA 334. 
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\ ijfAtKl performing which defcends to the heir of the^ftator, ^d thehei#; 

would be at liberty to take advantage of it} for ^e limitation of 
^**** the fee over to Nathaniel would be void| by a particular maxim of 
the common law, which will not allow a fee to be limited upon a 
fee (a) ; or by tliat other maxim, which excludes a ftranger from 
' taking advantage ofa condition. Sihee the flatutc o_t Wills (h) 

• and ftatutc of Ufes (t-j executory devifes anil fpringing ufes have 
been allowed <^f. 7 hefe were firft allowed of with relpecl to the 
Ceftator or party himfelf; afterwards it c.Ti-ac to be allowed of to 
other pcrlbns. And therefore at this day, in devifes and limitations 
of ufes, an eftatc may be limited over to a tliird peilon, upon the 
defcalancc of a former cilatc in fee, if the condition be not too 
remote in point of time*. And though there have been words 
found outtofave, in appearance, the inaxiiv.s ol the C'-.mmon law ; 
yet in cffeiS and in truth, tile very benefit and v.Jvanta^e of the 
condition is palled over to a third perfon, notwithPianding t!ie 
. maxim of law, that a ft: anger, ra:inot tal^ c; advantage of a condition. 

* f 4^4 J * In this will tiie cafe is ntaliing but this : I’he teftator gives the 

land to DaT:ie.\ rcdceniabie upon flic payment nt five Hundred 
pounds; and he gives the ecjuitv of redemption to .* 

Nathaiiielf therefore, fcams to n.e to have an equity of redcinption 
thatreip^ins open tohimin a court ot equity as well alteT the time 
limited as berore, indeed, iln re inigiit have been a diil'ercnca 
between tliis cate and the can; of a conunon mortgage f where, 
though wh£n the day is prf‘., am. fo the legal cllate is uofolutcly 
Vetted in the moirgagec. yet >u vti.i ty a ngiit u, redeem remains) 
•, had Nettbaniei been here to come ior reh.t a'».unft the heir at law*: 

blit this is not the cafe ; fer heeuir.v- for leliif agaic.ft a tiiiid 
perlun, who^fiad the cliate \ei:id mi him foi no ot'ner purpofj but 
• to make tac vfrate icdeci!!..h)f.'. i he (■uc.flicn ih.it u mains if, 

"Whether lids advantage be not bdi by the tle.i:li of .“.athanicl 
before the day? which in.port^ two til'jullions : First, 

'I'hat the payment of this ]iv<; hundred j-owiub. is jicrfonal to 
Nathanieli and therefore not lo be pt;f<i:::.cil liy . ir, body clfe. 
Seconely, 'I'liat the contingCi.ry Ihonid li.ippt.icd in the 
life-time oftheanceftor } lor tii,e heir is not to t.-.ke by purehafe, 
but by defeent. * -* 

• 

, As to the firft point; I am of opinion, that tlib. is an adt not 

pcrfonal to Natiemiel. Jhiymont ot a fn.aii tnliir." jiim may* be 
conlidercd rather as a cerni.oiiy ih„n a \aliu:Me ration ; 

this I take to be the ground upon which ’.he two Judges went, 

'' who, in the cafe of v. Ceijnr (J;, iiild the payn.uit of the 

* „ Ihillings to be h peifonal adt ; for when the turn ciane*. to be 

confiderable, as here it is five hundred pounds, t'ie payment of it 
is never eitccnu-d a perfonal ad : and this appears liirmrliout 
EngleJieleTs Caje [e). The ueclion of AiwA ('yJ fo "often 
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is an exprefs authprify that this Is not a^perfonal aft, 
that I am of opinion^that if the heir pays, the anceflor docs, to 
all intents and purpofes of this will, pay in him who is his reprefen* 
’tative. 


As to the fcconcl point, fhat the heir mud take by defcent, and 
not by purchafe; I am of opinion, that he does take by defccnt,ot • 
/n nature of defeenr. In JFooti’s Cafe, quoted i. Rep. 99. a. it is 
held, that the heir (hail be adjjidged to take in courfe ami n^^ure of 
a defeent, where neither right, title, nor aftion, but only a ufeor 
po/fibility defcer.deJ, that might, upon the performance of the 
condition, have ve/ted in the anerffor, and then the heir would 
have claimed by dt-f.-enr. At:d it laid down as a rule in Shelley’s 
Cafe, that where the heir rakes anything that might have vefted in 
the anceftor, there, although ir fiift veiled in the heir, and never 
in the ancellor, yet the heir ftiail be cfl'ccmcd in by defeent. Here 
is a right to the perfonnaiice cf this condition veiled in the 
ancclloi, a right by which th.; tiraie might polfibly have veiled in 
the ancellor, a right that might have been rcleafcd by the ancellor, 
but not being rcleafed defeends to the heir ; and therciore the heir 
inay be propeilv laid to be in by dcl' tnt, linec the j ight to perform 
the condition, ol wliich the veiiir-g of the land is but a confe- 
quence, docs dc-f'.cnii to liim. 'i he rale of the fenrTment in the 
feftion of LiltUtin is parallel in all rtfpefts to the pr i'we.t cafe ; 
pai.dlel as to the coiidlrioii, as to the perlurmaiicc, is torne cll'ect 
ol the performance, and dilh.s only as to th.* pcilon wlio is to 
take advania'U' of the peifurm.ince cf it. And this is In, 'plied by 
the lia*';*’.-i,t W'llb, which g'vii tij: il.ird perfon goo.j a title to 
ta'vc advaiiu.'t ol it as the u-oflor fi.iJ bviiie ccinmoji .. .s. 




^ 5 ' 


[426] 


* \Vi!loii tvy'inft Flcldjnjv. Cafe 209. 

'T’HK tfvtator ivioiig.igi'd ills land for fui ii a f.im of ir.oncv, i,-j pc-fon, be. 
^ and gave a bond for the pwTforniaiK f of cov. nant'. comprifeJ m.:; ai.lshted hf 


in the mortgage-deed, and died indebted to f-vcral perions by 

fimple coiitiact. riiv nioit::.Jiee got a jiid jnt'.it ur-on tjjtv bond: hut 

and ihe^ewciitor paid a {irc.it pan ol mis cj;it cf the t^r j^er- 

pfii'onal clhit-s by which inc.ins thr all'cti inluriitioi.t u> 

dill barge the debts by finipL’contii!,.!. v.iunti in the 

A 1 11 I 1- » III >• -111* deed, 

A bid was tliercloic biotigiU by tlic cr. I'ltoi*-' . iMiv.-.l th.' heir, aii;idie, ar.d,ou ’ 

ob. 

;eic- ' 
s ihie . 
. c..i;rt cf 
II theVe 



he fliould refund. 


atr.'t'i, vylH oblige the h- ir to r''l'’::*d the fii.ni T.i p 'i.' f,'i I:..' fi' 
lion, in piopi'iiioi* totli. ii i(.rrii,i;vi (kl'ts ; ..lui ri.-u . >. ii-.i.i'. 
a judg'iit'iit fiilf Cjaer.i t > tli'; icji .r«r*n 

creiliiiits, v.m'i iiij-,! tu ill. 1 U 411 10 icii.ii I'.b a c i. r.., 
4. Veiu, 241. i'ii. 
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One of the creditors by fimple contradl had, after the death 
the teftator, by fuii at l.iw againft the cxecutoi, turned his fimpltf 
contract debt into a judgment debt. 

And THE QUESTION was, Wheth^ the money fo derreed to 
’ he refunded, and which called equitable aOets, becaufe it 
could not have been aflets at all without the afiiftance of a court 
of equity, fhould be decreed to be refunded for the benefit ot all the 
creditors equally j or tor the advantage, in the hrft place, of him 
that had turned his debt into a judgment debt ? 'I he executor 
and the reft of the creditors had oftcred this judgment creditor to 
J)c paid in etjua! proportion with the reft j but he refufeJ, infilling 
upon his judgment. 


It was insisted, /«lehalf of the rejl of the cre/iitorsi that debts 
by fimple contrail are in juftice and confcicnce as much debts as 
debts by bond or judgment; that therefore, accordhig to the rule 
ofetjuity, * ** that he who will have equity mull do equity,” if a 
judgment creditor ftand in need of the afiiftance of a court of 
equity to make that afiets which at law would not be aflets, a 
court of equity will never give him tiiis afliftance, unltfs he will 
confent to come in equally with the reft of the creditors, who in 
confciencc and equity have us juft a demand as himfclf. 'Fhus, if 
a man by will fubjeft his land to the payment of debts, the court 
of chanedVy always decrees, that all the creditors, witiirut difliii- 
guilhing what the nature of the debts are, whetluT Ample contract, 
bond, or judgment debt'!, (hall be paid in equal jjioportion, out of 
the land thus fubjeclsd by will to the jwyrue'it o! d^bts. 


It was urged hy the Csunfcl on the other fi.te^ that nothing 
Was more common than bills bicught li>r the dii'covciy of aflets ; 
that if it (hould happen in this cafe, that bonds taken in tiiui: for 
the teftator Ihc-iild bo dlftovcrcd, it was never yet hoard of, that a 
creditor fliould be t« h! in ihiscrairt, “ I hefc bom's are aflets in 
equity, and you Ihttli !K)t have the afliflance of this court to make 
them aflets in law, imlefs you will riuit the advai'tage tlie law gives 
you, waive the foptiiority of y(>i:r"^bt, and be content to ftand 
upon a level with the reft of the creditois.” 


PARKEn., Lord Ch{:r.:c:!:r. Tha dotTlrine that feems to be 
laid down by the CounA! for the crtilitcrs, tl'.at there is this 
Handing difference between efas in laiv and ajjtts in equity^ that 
though the former fhall go according to rhe courfc of adminilf ra¬ 
tion preferibed by the law, yet the latter lhall, without any i« g:«d 
to this, go among the creditors equally, how-cver dillVirnrihc 
ihiture of their debts are, is a doeftrino without any rcalon or 
foundation ; and would eli/llifti a rule in equity dirtdlly contrary 
to the known rules of law, as to the ordt: i;i wliieh debts arc to*be 
paid (fi). * Indeed, as to the cafe put of land devifed by the 
irltaior to bt fold for ihtpjyni,r.t ot Jebu, itisfi/j and this coflrc 


doe;s> 
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does always decree the profits arifing frotn the fide equally among 
all the creditors; but then this land may be coniidered as a gift of 
the teftator amojig all his creditors; and as the teftator, thedonor^ 
has not thought fit to rnakc«ny diflini^ioii between his creditors, 
fo ^his court, which is in ni'.ture of a truftce for the leftator, will • 
make none neither. But, generally fpeaking, there is no difierence 
between affets in law and affets in equity \ but both muft be diilri- 
buted by the executor in a courfe of adminiftration. Had'there- 
fore this judgment creditor been in pofTeffion of his judgment 
at the time of the death of the teftator, I would not have taken the 
benefit of liis judgment from him, but wouid have decreed the re¬ 
funding for hisbenefit in the firfl place. But this is not the cafe; 
this judgment is obtained againfi the executor, and whether vo¬ 
luntarily does not appear, and it will be impoffible for me to dif- 
tinguifh ; it is enough that it may be voluntarily confefled by the 
executor, who hSs it by this means m his power to give a prefer¬ 
ence to a fimple contract creditor, at any time, before a bond 
creditor, and (o in reality overturn the courfe of adminiftration. 
And though this at lav/ may be done, fo that had payment been 
made to this judgment creditor, there had been no remedy; yet a 
court of equity iliall never be afTiiling to the enabling of an execu¬ 
tor to the doing of it. 

The money was therefore DjiCREtD to be refunded fdrthc equal 
benefit of :iil the crcditur>. 
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* The King a/aiuft Leonard. • Cafe aiQ, , 

T he HAnEAS CORPUS ACT diretSIs, that if a peritincom- Perfont con^' 

mitted for high treafon or felony exprefled in the warrant mittedJ^ nA 

of his commitment, fhall make his prayer and petition in 

open court, the firft week of the Term or day of tlie feflions, to be GiSJ' 

brought to his trial, and ihail not be indidled in the next Term or AAto be bailed^ 

feflioiis after I'uch commitment, he fhall be bailed, &cc. . ^ 

s. c. XvStxa. .1 

Now It was doubted, Whether perfons committed by rule of * 4 ** 

Court £re intitled to the benefit of this ? 

And it was refolvcd by two Judges, viz. Eyre and FoRTEs<f ' 

CUE {ahfer.te PoWYS, dijjcntiente Pratt, Chief fujlice)y that 
none are entitled to make their prayer but luch as are committed 
by a warrant of a juflice of peace or fecrctary ofJiate^ and not thofe 
committed by rule of court i for that is not, in the meaning of the 
iflof parliament, a commitment bj^varrant (<7). 

(a) The defendant was committed ,ln indidlmi.nt, and rc'Ccmmitted by rule of 
Trinity Vacation by a warrant from the court. During the Aril week of Hilary 
Secretary of ftatcdbr high treafon, and lay Term, be applied to enter his prayer 
n prifon until the laft day of Micfiaclmas upon the Hateas Corpus AA: butitwi^ 

L'em, when he was brought into the rtfufed. S. C. i. Stra. 14a. 
ourt of king's bench, charged with an 
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I 

The King a^ahijl The Paridi of Burcleer. Cafe in. 


B y Ttte STATUTE of q. 70 . IFHl. 3. c. II. jt IS enabled, a eopyhoU 
“ That no perfon coining into a parifti by certificate (hall ftateofioi, 
have a legal fcttlemcnt in tlie purilh, unlcfs he fhall hona 
“ fide take a Icafc of a tenement of ten pounds a-ye.ar, or lhal! be 

legally placed in, or execute feme annual ofilice in fuch pariOi.” hi$"wife, daiii^l 

It was in this c;.fe debated, Whether a ccrtiScatc-man who cn- 
joyed a copyhold of twenty (hillings a-ycar value in right of his ment, notwiih. 
wife, during her life, which lafted five years after the defeentof the ftanding 9. H; 
copyhold upon her («), did thereby gain a fcttlement, the fiiatute i* * 


S.C. 1. Stra. 163. S, C. Seit. & Rem. SS, S. C, Shaw. P. L. 


(4) It {s faid, that this eftatc did not and not a fs-rboO within the 9. Cn. 1. 
e.jctud to the wife of the ccrtificate-man, c. 7. f. 7 wluch cna£t>, th.tt no p.rloi} 
hut was furri-nJned to her by lier fatlwr, Ibajl gain a fettlcment by virtue of the 
Bott's P. L. z vol. 6S5. notit ; but even ypurchafe of any eftate, unUfs the conti* 
in this cafe, if made in confidcration of Veration amount is thirty pounds hona 
natural afft&ion, it is a voluntary fettle- fiie paid, Sec, See Bolt's P. L. z voL 
mntf, Rex v. Marwoixl, Burr. S. C. 

39$. itex V. |n];leton, purr. S. C. 560. { 


being 
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•fH» Km* being exprefs^ that a ccrtificatc-man (hall iwft gain a fettlemtl^; 
age-nji uiilcls by two vvaj's, of v/hich this is none. 

■rSciict.t»> The Court rerolvcd, that this is a fcttlemcnt. For by the 
preamble rf this act it is plain, that the meaning of it was to hin¬ 
der and dtbar certincate-mcn from gavning fcttlcments by fome acl 
• purfuant ami confcquentiaJ of the ccTtificate; as that the certih- 
* r _ "1 cate * Ihoulil not amount to aaoticc in writing, and fo fall witliitt 
• L 43 * 4 the (tatute of i. Jac. 2. c. 17, &c. This conftrudtion was 
paralle! to that which had been made upon the ftatute of 13.& 14. 
Car. 2. c. 12. which cnafls, « I'hat .any poor perfon coming to 
« fettle on a ttnement under ten pounds, is removable by two 
juftices wiihiii forty day') after his coming and ^et it is 
refolved, tliat a perfon coming to rcfide upon his own eftate, 
though under ten [Xjunds, is not within the (latutc, nor removable 
within the lorry da»s ; for that neither this, nor any other aft of 
parliament, delignt d to dcbai a man from coming to look after and 
improve his own eftate } and whenever a perfon comes to his own 
eftate, that fucb a pci Ton is unremovable, i, e, fettled (r/). 

(it) The lawof tliiscafc is cenfirmed, Wooburn, Burr. S. C. 785.; and fee 
Rex V. Stansitield, !Suir. S. C. 205.; Rex Mr. Conft’s edition ot Poor Laws, 
«i. Cold Athton, Euir. S. C. 4<j4 ; Rex vol. 2. page 6S1 to 697. where all tlw 
V. Slvnltcn, Burr. 5 . C. 4&S.; Rex v. cafes on this i‘ubje£t are evUefted. 


Cafe 212. Atkin agahijl Berwick. 

Biinljruptcy. A AND B. lived in two very remote parts of the kingdom, and 
Whether goods had dealings One with another in the way of trade. A. font 
^ent to m ” quantity of goods. B. apprehenfive that he (hould 

of banl'aiiptry, become a-bankrupt, and not thinking it reafonable that thefe 
liiit accepted goods ftioul.l go to the payment of other creditors, delivered a 
Pibfeqiicnr, quantity of goods, being the greateft part of them the very indivi- 
wete boi.rid by gooJ.N that he had before received of A, into the hands of C, 
file anitruj.tty. ^ fubfequcnt to the delivery, and precedent to 

S.c. Fojt. 353. the acceptance of them by A. became a bankrupt. 

«.C. 1. &ira. * ■' m ^ 

The queftion was, Whether thefe goods were not fo abToIutefy 
veiled in J. and become his property, by the delivery of them to 
C. for hiS life, as not to be fubjeft to dte difpofal of the commif- 
Jioners of bankruptcy ? 

And upon this appearing by evidence at the trial to be the cafe, 
it was If .itec!, by the direction y'pARKER,6'Air/'Jij/?/<;r, who tried 
tiie caufe, for the opinion of tjfc Court: 

Who all delivered their opinion this Term, That the 

property of the goods was fo vefted in A. by the delivery of th^ 

goodB 
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goods to C, for the uib of Jl. that they were not fubje£t to the dif- Atkim 
ttofal of the comtnii&oners of bankruptcy (a), * 

Bsavricv. 

’PKATTiChit/JuJlicey grounded himfelf pretty much upon the 
authority of the caie of Butler v, Baker (i), 

Fortescuf, *JuJlicey mehtioned the argument of Mr, yuJJice 
Venfris^ in the cafe of Thmpfw v, Leach (c) (upon the * reafons ^ f 455 1 
of which the judgment in the houfe’of lords was given) as a ftore- ^ 
houfe of law proper to this head [d), • 

Cafes quoted in the argument were, 2. Cro. 680, 6H7. 

1. Buljlrode^ 68. 3. Cro, 2O. b, RolU*s Abr, 32. 13. Tel- 

vertotiy 1IS4. Cro. Jac, 667, Dyer^ 49. 2. Roliis Rep. 39, 

2 . Leon. fol. 30. Clerk’i Caje, 

Judgment for the defendant. 


(«) Lord Mansfield, in the cafe of 
Harman v. Fiihc-r, apyroves of the de- 
terniination in this cafe ; but fays, the 
--nwe retfon of it v/as, that B. refuftd to 
accept of tlie goods winch had fent, 
and returned them » C. on wf.’5 account, 
Cowp. 117. ; fur it was a renunciation 
of the contrafl by all the parties con¬ 
cerned ; and a contrafi may berefeinded 
by the vendor and vendee before the 
Tights of other perfons arc concerned. 
Smith V. Field, 5. Term Rep. 404.; 
and therefore if an agent buy gcxxls, and 
deliver them to the vendee’s packer, 
after the vendee hat written him a letter 
to countermand the purcliafc but before 
fuch letter is received, thefc goods fiiall 
revefi in the vendor, fo far as to prevent 
their being attached in tiie packet's 
hands by the creditors of the vendee, 
Salte V. Field, 5. Term Rep.ait. But 
if, in fuch cafe, the vendor attaches the 
goods in die hands of the packer, as the 
property ofthc vender, he thereby ele£U 


not to refetnd the comraff. and cannot, 
on the vendee’s becoming bankrupt, 
recover them from the packer in ais 
a<ltioD of trover. Smith Field, 5. Term 
Rep. 402. So a delivery of goods to a 
btna fde creditor, where it is not a volun¬ 
tary ait Oil the part of a trader, is valid, 
Yates V. Groves, 1. F. Vez. Rep. 280. 
Thompfon v. Freeman, i. Term Rep. 
155. But the delivery of a trader's pro¬ 
perty by detd is an ait of ipnkruprey, 
I. Burr. 467. 2. Burr. Say. 1. Bro. 
C. C. 199. Dougl. S6. Cosvp. 117. 
629. 

(b) 3. Co. 25. 

• (•-) Canh. 211. 250. 4y. Comb. 
438.46S. Corny. 45. I. Ahr. 27S. 
Holt, 357. 623. 665. 3. Lt'., 384, 

3. Mod. 296. 301. 12. Mod. 173. 

1. Ld. Ray. 313. 2. Salk. 427. 565. 
618.675. 3. Salk. 300. 1. Show. 29$, 

Show. P. C. 150. 2. Vent. 198. 

(d) See 1 Stra. li". 
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Cafe 213. 


A DEFEND ANT refufed to anfvirer, and ftood out all con- Motioo to itm 
tempts, until an order was made for a fequeftra/ion. * ^ 


It was praVed, fy the plaintiff*s Coun/elf that the hill might 
be taken pro confeffe. 

The counsel on the ether fide obje^d, that this oould not be 
done i bccaufe the fequeftratioii was neither under fcal, nor exe¬ 
cuted; andalfo becaufe the plaintiff did not produce the original 
itfelf, but only a copy of it. 


Parker, Lord Chancellor, The laff objeftion is certainly a 
good one. But as for the odier, there feems to me to be no reafon 
mr it i for the putting the feal to the fequeffration, and adually 
executing it, feems to be jhen only neceffary, when the plaintiffis 
not ripq for a decree upon his own bill, but wants fome dlfcovery . 
fromthedefendant*sanlwcr upon which the decree may be founded: 
and therefore the adual executing of a * fequeftration, to extort • f xai 1 
an anfwer of which the plaintiff no occafton, fcons to me very ^ ^ 

unneceffary. 


Butler tf^<i/^^Duncomb. Cafe 214* 

T AND is by marriage-articles fe^ytled upon hulband and wife, Landfcttkdup. 
^ for term of their lives, wid after the death of the longeft liver and 

of .them, then to truftees for the term of five hundred years j 

Jpngtft liver M them, then to tmftees ior a tenn of pean, wluditcnn wae In tnift forraifinf;, after 
cammencement of a term, a portionof ^oooL payable at twenqr-oae, or marriage j hnfband dka, 
leaving UTue a danghter, who marries, living the mother. Drci^, that the portion fhouM not be 
raifed by faic or mortgage of the term, living the mother, by radon of thofe woitb ** after the coo* 
M meaceiuent, C. t. £q. Abr. 339. S. C. e. Veffi. ySe. 2 . C. s. Peer. Waa. 44K 

Aaa Vhich ^ 
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StTLCp 

afij'rjt 

'DU^CUMB. 


which term isti^clared to be in truft for the raifitig, after the coirf- 
menccrrient «f the term, a portion of three thoufand pounds for 
daughters, payable at the a^c of twenty-one, or marriage, which 
fhould lirit happen ; reniaiiulcr to iiTuc in tail-male. See. j hulhand 
dies, leaving iltue a daughter, and no fon j the daughter married 
during the life of the nicthcr. 

The diMijThtcr and her hu(b;-.nd»bring their bill to ^^ave the por¬ 
tion l aifrci irn'j'.eiiately by falc or mortgage of the term, during the 
life of die rr.c'Mi jr. 


Ft was iii^lfrrd upon, ‘hat cafes h.uF very rrennendybappened in 
this court wher', i;: f.vour of'provifiun tor cnildren, terms had 
been r 1'.] iti flir iift ct the pr:c:i:.c, bv the decree of this court; 
which f-vnis tin; more icafon.ibie hcrc,bccaufe it is made exprefslf 
p.iv.iMe at liic age i f tw Mity- one (;r day of marritige, which ihould 
tint happen ; ivMvh v/tiid> fecin to be nfelel's, as the ci,fe has now 
f.illen out, the dan /iter marrying before the dcath^of the mother, 
unlcfj the portion might be railed by falo or mortgage of die future 
term. 


f ^ ] * Par KrR, L-ird decreed, upon great lieiibcration of 

the cal'e, tliat iho dauglitcr, when married, had a pirient right or 
intcrcil veiled in her dut fliould defeend to her executors or ad- 
minillrators ; but that it was aright to apoition to be raifed after 
' the conimeripement et a term that could not take place until after 

the deal U of lire mother. 


Tlic rcalons of liis rcfnlution were, that he did not much approve 
of I'i lling of future terms, during the life c»f both or either of the 
parencs ; and was it r..-j diitp’ra helhouM w'ith great difficulty 
admit uf it. He looked upon the care taken in many fettleinents 
of late to prevent this as fb many prottfiations againft the rcafuti- 
ablcncfs of this fort ot decrees. As tor the calcs of this nature, 
he laid, theie were fevcral upon w’hich, if he had time, he could 
raife obfervations pertinent to the prefenc quellion (/>) : but h« 
would only fay this in general, that there was not one of them that 
came up to this prefent cafe, which is to have a portion raifed 
beforf tl:c conunencement of a fenny when die fcttlcment is exprefs 
Ijiat it ib to be railed after the eonimmement of the let m. Ill mar- 
riagc-fettlcmcnts, it is not only to be confidcred what is to be 
wilhed, but what the eftate will beiu’. That the words “ to be 
“ raifed after the commencement of the term” did import as 
ftrongly the negative that it was not to be i ailed before, as the 
railing tiircc thoufand pounds imports that no more Oiall be raifed. 


(if) Sic Gerrard V. Gcrroid, t. Vtry 
45'^- Orvaveb v. Maddiii.i;, '1'. Junv^ 
»ci. j and WIngravc -i.. Pal^r.ivc, i. 
Petr. Wms. 401. 

(i) Saiidby. v. Sandl-y*. i. Peer. W«is. 
707. Kearily <1. Nfwland,a. I'ccr Wnis. 

Ravenlill v. Danriy, a. Peer. Wni*. 
179. Bfoine V. Bciklcy, %. Pew. Wmi. 


484. ^ Hchk-thwaiu v. Cartwrislit, 

C, T. 1 . ji. Suulcy V. Stanley, 1. 
Atk. 549. Hall V. Carftr, a. Atk. 314. 
Stivtnb V. DethJe, 3. Aik. 39. Lyon-t^. 
Chai'dois, 3. Atk. 416. «Cljutcliv. Har¬ 
vey, Amb. 335. Smith v. Evanit, Atnb. * 
633- Conway w. Canway, 3. Brown 
C. C. *b 7 . 

According. 
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According to thit roD.ftnicHon, all the words of the f.tt!oir)f*r,t pre 
fatished: even the words “ payable at the age of twciity-oi,u* or 
day of marriage, are jxjt ufdels, even as liiis evib has 
happened ; for ih.-y f.’i ve to give tiiC dau ji'tcr a prefent right and 
intcreft (which is dc!cei\^l.i>!«) to a pore ion, to be railed indeed 
hereafter, * As *0 t:»e time of the c<miiiienccinent of tly * 

that is fo piaiiily to il.e ds-tr* of :ije i.'iolhcr, as that it wiii 
admit of no preef, lor want of a cloaier nvj.'i-.im to pi ova it l)y. 
And though a lerni may poi]il)ly, in fume panienlar eai; ."•begin m 
equity bt'h^ro it d-K'S in law, yet ceuainiy it ear.not lure, vvlure 
the inoiiier i;. t'.-itiiii'd to the nercvi'tioji of Jic piot.t , until the 
commeneeinei.t ul me Lerin. 

But THK Ch nNCi-i.uod wt'uld not ;;'tvc the Jpfend.uit coftsi 
bcoauCe the mutter was :uinjivh.u doubtiol ,w^'. 

(d) It ap;«4'S th'. Ilfuiftci’s jt u”'!», wh liw.'ii.irr.'.ie’yi'J tl.epfr- 
I)on!c,lilt Wifi-.iPUihe t*'p,'»_> iiK-ife-ivn ;l.<,u\i:i.of..ij- t.i i» 

tuiAcc' cnnf'.ntni^in o un, ti;' Iii iS;r,i! t • liij’j ly i'l- n S, C. 

iv.i'i !i) r.t'i'’ o iVfj, VVi'..*-.. 


A a 3 


PWTIM j, 
Si.NCOM>. * 
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Cafe 215. 

S IR JOHN TREVOR did by marriage articles oblige him- fnift. 

reify within two years after his marriage, to fettle fuch and Marriage fettle 
fuch lands to the ufe of himfclf for life, then to tne ufe of his 
wife for life, and then to the ufe of the heirs males of that mar- s. c. i.£q.Abr. 
riage, and the heirs males of fuch heirs males. It was alfo cove- 387* 
nanted by the articles, that be (hould fland feifed of theic lands, to 9 - 

the ufes aforefaid, and fuch other ufes as fliould be declared by the 5**^ ^ 
truftees therein named, until fuch fcttlemcnt (hould be nude. Sir 6sa. 
ychn Trevor had ilTue fevcral fons by that marriage. He levies a s. c.». Eq.Abr. 
hne of thefe lands, but docs not declare to what ufes the line (hould 475 - s° 5 - 
be levied; but feyeral years after, he by deed declares the ufes of *• 
the aforufaid fmc in favour of his fecond fon, and dies, without 
ever making any fcttlemcnt purfuant to the articles, and left a 
very confidcrablc ciUtfi to deicend upon the cldeft fon, not mcn- 
tionejl in the articles. 


2 . 
c. 122. 


* A bill is brought by the cldcft fon to have the fine fet afide, ^ j- 
and the lands coniprifed in the articles, conveyed as tliercin men- 14-37 
tioRcd. 

It was ikusted in favour of the defendant^ the fecond fon, 

P'lRST, That in cafe a fetthjncnt had been literally made ac- 
eprding to the articles, then by. operation of law, according to 
Shelley’s Cajfy an cH^tc-taii would have been vefted in Sir John 
Trevor ; and consequently be would have been able to have done 
yrha^ he liHg no^ dunc^ v.x. levied a hue and barred the illue. 

Aji4 S£Coi;pi.y, 



tgOnfi 

Tkkvo9 . 




Cafe 216. 

fioiid 

kmly obta.i'"* 

S.C, s. Eq Abi 
219. 
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Secondly, It was urged, that the covenaiA to ftand feifed, &c. 
was in law'a conveyance executed, and did actually veil an 
cftate-tail in Sir John Irevor ; and confequendy the fine was well 
levied. 

Thirdly, It was urged, that if in rcfpea to thofe lands agreed 
by the articles to be fettled, the cldeft fon had any injullice done 
him, fo as to enlhle him to relief in a court of equity, his father 
had made him an abundant fatisfaclion or compenfatiou for it, by 
permifting an eftate not affeaed by the articles, and of greater 
value, to defeend upon him, when he might have given it from 
him. 

Parker, Lord Chancellor^ di-creed in favour of the cldeft 
fon {a): He faid, thit this cafe was in cfFcift no more than wliat 
yras very common in chancery, to decree fuch a conveyance, as 
wjis, though not according to the words of tiic articles, yet ac¬ 
cording to the intention of them, by taking care that the hulband 
ihuuld be made only tenant for life, and fo not have it in his power 
to defeat the intention of the fettlesicnt. That the articles vvtTe 
but minutes of the fcttlcmcnt; and therefore not nccefTary to be 
verbally purfued. That what the Court, if applied to, wtiuld l.ave 
decreed, they would fo far confider performed, as tofetalldc the fine. 

* As to THE SECOND POINT, he loolccd upon the covenant to 
ftand I'cifcJ, as wlut was defigned to fupply any defciSt in the con- 
veyAUce, ind not as an execution of the articles. 

As to THE THIRD POINT*, there might have been fomething 
more to have been liiid for it, if the articles had been to fottle 
land generally, and not fuch and fuch lands in p.irticulir, naming 
them. 

This decree was affirmed in the houfc of lords (b). 

(j) See Jones v. L-vliron, i. Eq. (A) Sre 5. Mod i 5 i. ar.ii i. Rio\vji\ 
CnE-. -'br. 39s. N.ind.ch w. W.Ikfs, I’.iii. Cuft'j, 172. 
j. Eq. AIt. Cufick t;. 

Ci'McV, > Rro'A-n P. C. 470. Weftv. 

Er.lLy, i I'ccr Wni'». 349. , 


Hancock Hunenck. 

kad ifToe twi.>foii? ; the oiienjarii'-d a dnugh'erof 
-■ tne ofhi’i, King the younccll, liuving trade liis 

addrefics t'» a iad), ativl all thin;',s briiv*; adjnfltd and n-i.rludeti 
Upon for the v/t-dding, Dolf-ojelU mok the ytjur.g genrlcrnan alid.-, 
fiievveJ aim a bond ready drax/h, which as he fud v.\.s prepared 
by the dircaion of liis father, and told-hinb, that unlefs he would 
execu.e it, his father wcuU not luftlr the ipatch to jnoeced ; and 
treo'v Ithat he muft not 10 much as mention aii^uhing relaiing, 
this boii.l, as he valued his father’s odjaCulUre. ^ 


moret) 

to 


The 
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The pondition of this bond wns, that if he ihould die without 
Iflue by that marriage, he would leave three thoufanil pounds to 
one or more of the children of the elder brother, who had mar¬ 
ried this dai'^htcr of DolfivelL 

The young gcntlenian u^per this terror executes the bond. 


4 Lftcrwards he ipokc to his father of ir, who denied that he ever 
gave fuch dirc-^lions, and l.ia/ three thoiifand pounds to in¬ 
demnify him againft the bond, v/hieh three thoufand pounds was, 
when this bond ihould br tidiveisd up to him, to be diftributed 
among the grandchildren. 7 'he father dies; the fecond fon in his 
lifc-tinT.“,and bv his will, gave * in laud and money more than three 
thoufand pounds to o.ie < i the children of his tlJer brother, and 
dies without ilfuc. 'i'bc only evidence of the manner by which 
this bond w;;'. cxttmrcd, was a recital in the will of the fecond fon. 
It'.vas proved in the cauf., that when the younger bi other was 
lUHicing ihifl: gift.*- ;ii tavour of his elder brother’s f >n, he was ad- 
vi<'‘d tc ucci..f, fliaithis was iti lalisl*(ition of the bond j but his 
a'.-.v.’er w.:S, I'lat il.is would l(v>Ic like coir.pl', ing with a bond 
vvi.ich lie haJ all along declared had been uiijuftjy'" extorted flom 
bini. 


Havcocic 

Hancock 
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7'his bond was of fifty years Handing. 

Parkkr, Loid Chancflhr. 1 make no doubt but this bond was 
fniudiilLiiily extorted; but 1 know not how to come at it j for to 
alhnv a recital in the will of the tibi'gor, as evidence to overthrow 
a bend, may be a thing of da:ifS,er<.u,^ coniU'uencc. However 1 
think tiic bond h.is been fatlsfec ; and the :c.i(< u given v'hy he 
W'oiiM not declare it to be in laii'-f.iclu.n, .h.es veiy idainly amount 
to uo*.'claratiOii ol Ins inceii'ion, tii.*t heU;.l iiv.t deligu t(j niaVi, the 
g:its lie did, over and above the !.ej->lyinj; his honJ. 
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p 


Afgill agmft Hunt. Cafe 

ROCTSS in SPIRITUAL court for callin' a woman a prohibition 
^ vuhore** in Londn. After fentence, the court of king's Ucs to an iptr* 
bench was moved for a prohibition. 

ftntaxe given. 

But the prohibition was refiifed. 

The Court find, that it was a known rule laid down in books, 
that where it appears upon the face of the libel, that the matter is was not withia, 
of temporal and not fpiritual cognizance, there a prohibition may jurirdiAioi^ 
he granted after fentence; but not where it does not appear } for ®‘ 
there it muft be taken advantage of before fentence (a). Now *”•**][•• 
here the offence in the libel is certainly a matter of fpiritual cog- ^ ‘ 
iiizancc s and though it appears in the libel, that * the words were L 44^ 
fpoken in Lorn^n^ yet that would not takeaway the jurifdi£lion of I S>' 
^eTpiritual court, were it not for a particular cuftom, by virtue of J* 
which thofe words are puniibable in London : but this being a ,^ 1 , 

, Bunb. Sh 

(«)SMBaniftcrv.HoptoA, Antf,it. Hatchini, Cowp. 414. Darlcyv.CoTcnt, 

Spmn V. Sjfmn, t. Burr. 813. Paxton 1. Term Rrp. $53. Blacquierc v. Haw* 

V. Knight, 1, Burr. 314. jtexv.JtcAor kins, Dougl. 377. Ladbroke v. Ciuket, 
a^Bofworth, 1. Lil: Ray. 435- FuO v. a. T»nn Rep. ^3. 

particular 



Afoitt 

WyhT. 


Care2iS. 

A prohibition 
lies to the fpiri« 
tual court tu (lay 
a fuit for Enji>r 

•fcfii.g;t <;■ a 
fiijTiirftion 01 A 
culiom to pay 
them, aklK>u(;U 
fentence wa!> 
given ag'tinft the 
defendant by de¬ 
fault. 

Moor, 916. 

1. AoU. Kcp. 
*59. 

9arth. 33. 

Cro. Jac. 670. 
6 . Com. D> 

110 . 
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particular cuftom, the Court can no molt judicially take noticf 
of it, than they can of any other cuftom of the city of London (a)^ 
and if a caufe be removed out of the City courts by habeas corpus^ 
the cuilom muft be returned, or no procedendo can ever be 
granted. ^ 

(tf) The book of the town-clerk of proved in fuch a mwner as to paalnta'ii 
7 contains no arcoiiiit of any cilfhim .m j<ftion in ff’fpn Hall, bcatiilon 
to cart whores ;n the cit; of Z' vrf-r, and t\ Jones, Dougl. 38::. rent. 
it iS laid th.it this cuftom has revtr been 


Dr. Bows n^ahift Jurat. 

T^R. BOV.’S, vicar of New Romney^ brought a libel in the fpi-^ 
ritual court againJt the ccfei'.dant, one of his parifhioncrs, for 
Eajlcr efferinp 5 fuggefling that they had, time out of mind, ufed 
to bp paid in that parifli. ^ 

The defendant made no defence at al! in the fpiritual court; 
hut after fnitencc againft him, moves the court of king’s bench 
for a prohibition. 

The mot'u'n was granted niji. 

The reafen why the Court doubted, whether the prohibition 
was to be granted or not, was their ignorance of the praciice of 
the fpilritu:!! court. For the Court fecincd clearly of opinion, that 
if the practice of the fpiritual court was agreeable to that of the 
courts at l.iw, v/e. to take every thing pro conftjj'o againll a de¬ 
fendant that makes no defenep, and fo give fontenco for the plaintiiF 
without obliging him to prove the truth of his cafe, then the pro¬ 
hibition was not tv> be gninted j bt caufe the cuftom fet forth by 
the plainrift was not (Iciiicd by the defendant, and confequcntly no 
occafion for trial of the cuftom. But in caic the practice of the 
fpiritual court was, not to give fentence for the plaintiff", even in 
cafe of no defence made by a defendant, without proof made to the 
Court by the plaintirf of the truth of his cafe, that* then a prohi- 
hiiton was tt) be granted ; becaule tium the ft'utencc of the fpiritual 
court was fuuiuUd pLiiiiiy upon pr<t()T made before tbei^i of a cuf- 
toin, winch is not to he ncrniittcJ, becaufc the proof required by 
them is very liifrbrent fiom that required by the common law. 

Dr. PiNi oi n, who 
owned, that it w'as the 
proof. 

However, iiiF. Court llCok time to confidcr, and would not 
nnike the rule ablohue. 


Ipoke :ig.fmff the prohibition, ingenuouffy 
piaclice of the fpiritual coqrt to require 
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Upwell agai/iji Halfcy. 

T he claufc of the will upon which this cafe turned, vigis lhl«5: 
“ I make iny wife whole and foie executrix of all my por- 
« fonal eftatc; and my will is, that fuch part of my per- 
fonal eltatc as fhc fhall leave of her fubliflcnce, (hall return to 
« my fifter.” The intereft of thc.perfonal eflate was i:|pt iaffi- 
cient to maintain the wife. The wife after marries. 

The difputc was between the fecoiid hufband of the wife, and 
the fifter of the ftrft hulband. 

Sir Joseph Jekyil, Majier cf the Roi/sy before whom the 
caufe was heard, gave ic in favour of the filter. He f..id, that 
fuch a fenfe, if polfible, ought to be put upon a will, as is agree¬ 
able to the intention of thc^iarty, and confiftcnt with the rule, of 
law. And fuch a one he thought this wdll was capable of; for he 
underftood it thus: ** I devife the ule of my pcrfonal eftrte to mv 
“ wifeforhcrlife,wItha power” (the intereft not beingfufficientfoV 
her maintenance) “ to difpofe of as njuch of the principal as ftjall 
** be ncccfliiry for her fubliftence and his fifter to have the rc- 
fidue. He thought no flrtfs was to be laid upon thofe words, 
all my pcrfonal eftatc for thatii,s no more than vvhat the law 
implies; for when a perfun is made executor, * the i,;w vefts all 
.the pcrfonal eftate in him. But then it is true, that this gift, 
which by conftruftion of law is ablolute, may be qu.ililied by the 
declared intention of the teftator. Here it is reftrained to her for 
hft: lifcj but with a power, indeed, to difpofe of fo much of the 

piincipaJ, 


Cafe l iq. 

If a teftator de* 
vife all his per. 
fonal eftate a 
liis wife, and. 
that fuch pare 
thereof as the 
ftiall leave of her 
fubftftcncc than 
return to his 
fifter, the fifter 
(hall have the 
refidue alter the 
deutli of the 
wife. 

S. C. I. Peer. 
Wins. 651. 

S. C. a, Fq.Ahr. 
j^S- 34:- 
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principal, !is (hall be neceflary to her fabiiftcnce, over and above 
the intereft. 

An account veas accordingly decreed to be taken, with direc« 
tions fuited to this conftrudtion of the will (a). 

(«) See Aftlcy v. Fowls, i. Ve«ey, Bacon %f. Clerh, i. Peer Wmsj 47f< 
499. Beckhamv.Crof»,a Veacy,4fi. Kelly «. Bellew, i. BrOi F. B. aos. 

Meal V. Attorney General, Moleley, a46. 


Cafe ft20. 

If a teftator 
■take two exe- 
cston and give 
them fiftypound 
• pieoe,andbe> 
ttlHath other le- 

E icies to his re» 
tions, the cx- 
ccutixa fliali 
bctmfteesofthe 
Ittiidtic for the 
next of km. 

f. C. Free. Ch. 
5*6. 

k C. I Peer 
Wo». 544 
1 .1. a. £'] Abr. 
4x1.444. 440. 
a vtm 99. 
a. Atk. 18. 
a BrQ.C C. 

•s* 

9 Bio C.C aS. 
s PcirWms.y 
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Farrington againft Knightly. 

TESTATOR made two executors to his will, and gave 
* each of them a legacy of fifty pounds a-picce. He gave le¬ 
gacies likewife to all, or moft of his relations; and then there 
being a furplus of the e{hitc,to the amount of a^ut twelve hun¬ 
dred pounds, unexhaufted by debts and legacies. 

The queftion was, How.this furplus fhould go, vdiether accord'^ 
ing to the ftatute of Diftributions, or to the executors f 

Parker, Lord Chancellor, There are feveral ancient laws, by 
which the eftate of an kfteftate was made diftributablc, in a man- 
ncr, as it is now by the ftatute of 22. & 23. Car, 2. c. lO. So that 
law is in reality but declaratory of what the old law was; and yet, 
which IS very ftrange, before that ftatute, the temporal courts 
were ufed to prohibit the fpiritual court, when they went about 
to com{ibl the party ro make a diftribution, in conformity to thofe 
laws. As to the prefent cafe; it is more material, it may be, 
th..t the law fhculd be fettled and known, than which way it is 
fettled. 'I'he very examination of witnefTes in the cafe Littlehwy 
V. Bnckl^ (a)^ is a plain proof that the law is in fttis point very 
urfettled. * It may, perhaps, be of mifehievous confequence to 
overthrow the authority of the cafe of F^er v. Mount (h), and 
the fubiequent relolutions founded upon the authority of that. 
I'hough It is highly probable, that if in the cafe of Fofier e. 
Mounty the furplus had been Icfs conftderable, the refolution 
would have been otherwife i but the executor being an attorney, 
Mul a ftranger to the teftator, and the /urplus very conliderable, 
it feemed to be a very groft abfurdity to fuppofe, that the teftator 
could ever intend to give away fo very confiderable a furplus, 
from his relations, to fuch an executor. He further obferve^ 
that this will earned with it the fufpicion of being unfiniftied and 
Incomplete, tor want of the ufual conclufion, ** in witneft where^ 

1 have put my hand and feal a very ftrong circumi^ce to 
induce a belief, that this lurpluy was never defigned for the at* 
ecutors. 

He took further time to confider of his decree (r). 


(a) a. Vern. 674. 

(i) 1. Vif". 7j 

(f) The Lord ChancHor aftecwsrchi 
d kveied lk» c|iinion, that the executor, 
hsv ex^rt^i l.gacy of fifty pourxis 
lifCuU k» •ivftto. el Uk iur^lin 9! 


the perfooal efiace tor the sexl ef Uk 
kccording t* the ftatute of DfftKbatloM. 
»<-•€ S. C I. Peer Wmi. sja Mr. CogTIi 
note at the end ef the cafe | petit 
Srhith, I. Peer Wme. 7. and Carey m, 
••Wing, 3. Brown, C. C. no. 
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Anonymous. 

CIRE FACIAS in die court of common pleas upon a rece^ 
nizance taken in an afUonof debt} judgment for tbe plaintiff, 
and error brought. , 

It WAf INSISTED forth plaintiff in errors that the breach was 
wot well affigned; for diough it be a general rule^ that <* breach 
•^ned in the very words of the condition, is a go^ affignment} 
yet that rule does not hold, udiere the words are by law inter¬ 
preted contrary to their natural fignification, whicn is the cafe 
lune. For die words of the condition are, **■ that he (hould ren- 
^ der himfelf in execution of the judgment which words, in 
their natural fenfe, import an ad^ that it is impolfible for the bail 
to db, for it is die principal only that can render himfelf in ex¬ 
ecution of (he judraent; (othat the meaning of the words in 
t^diis cafe muR te, to render himfelf in order to execution. 
And therefore the pleading fhould not have been in the very words 
of the condition, but in fuch words as are expreffive of that 

fenfe, 


Cafe 221* 

hjm fum an 
a Rcosnizansa 
in an a^on of 
debt, affigniof 
thebircachinth* 
words of tha 
condition,** that 
**heiliouMKn- 
**der hunfelfia 
** execution at 
** the jodf. 
**ment,''i*sood. 
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Jtiiwwmtt, fenfe, that the words of the condition are, bjr operation of law, to 
be underftobd in. If there are two joint-tenants, and the one by 
deed grant ail his eftate to his companion, this will in operation 
of law be underftood and expounded as a releafc, riiat being die 
proper conveyance in law from one joint-tenant to another. But 
if the party had in this cafe pleaded quod canc^it^ it had been 
naught; lor though in a deed, rather than it mould be void, it 
lhalT be expounded a relcafc, It is not fo in pleading, where words 
mufttbe always underftood in a itrid and proper fenfe. 2. Saua- 
dtrsy 97. 

This objedlion was over-ruled by the Court, who were all 
of opinion, that the words in the pleading miifl be underftood in 
the lame fenfe, as when ufed in the condition of the recognizance. 

Advaabsecan- Then IT WAS URGED for the plaintiff in cn or^ that there 
aoi be ttktn of variances between the feire facias and the recognizance. 

variance be¬ 
tween The Counsel for the defendant zc\cnoyn\tA%t^ that there Were 

and variances, and material ones; but infilled, that the plaintiff could 

after omitting advantage of them; becaufe he had not, by demand- 

the court recognizance in the court below*, made it part of 

* * the record, and fo brought it before this Court; and that as it 

ftands now, the recognizance is no part of the rccoid. Salield, 
2B2. 264. I. Rollers Abr, 760. pU 1,2. 

And jHE Court being of this opinion, they gave judgment 
nlfs for the defendant in error. 
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Cafe 222. 


M’ 


■RS. 'I'rRTON, :i wlJow, being poflefled of an ePatc if by .narriag* 
in as her jointure, to the value of four hundred fettUmem, it i* 
pounds a-year, and having a fon at the age of twenty- ^ 

two years, and a barrilfer at l-iw, entered into a treaty of mar- 
riage for her fon with Alt'. Rctijon, 1 lie agrcemciy was, that wife, in conii- 
A'fr. Benjon (houUl give \\-ith his daughter a portion^cf hrcc deution of a 
thoiifandV’uii'Jsi and 1 n confideration of this fortune, Mrs. Turton jointure to be 
agreed to fettle innnedi.itely the four hundred pounds a-year, which 
file had an interelf in f.)r her life, as her jointure, upon her fon; 
and ihiee hniulrt il pounds a-year of this very land, w.is to be fet- ms tnotlur who 
tied upon Air. Ilrnfvi's daughter, as a jointure proportionable to treated for the 
her fortune. W'hen all things were thus agreed upon, and the miiriage, pn- 
arteftions of the young people engaged, Bcnjin, t\u father of the 
VOungSady, takes Tu'ton ^jie fon alide, and teds 1 m n, that his ctr- 
cunill:aiu;es would nt»t allow him to give three thoufand pounds icool. of the 
with his dau'diter; however he would do his utmoil, viz. give him pcr*i«n infwn 
two thoufand pounds, and let him have the other thoufand pounds 
without intercll U levcii years; but that he muif g.vc a bond for ^ 

tile re*payiTient of this ihouland pounds at the eiiu • of feven years , |i|.. ,,j,^ h.- 

and that unlcfs he complied with this, the matchIhouldnot goon, comiiiga bank- 
T«»7i7/, rather than the match ihauli be broken off, gives the rurt.benir.gncd 
bond. Afterwap.k a l.irlemeni, to which Mrs. ' 71 ', f.v, the mo- 
ther, was one ol the pi;tie,, w.i> prepared and executed, in pur- * [ 446 J 
fu.inoc of the UiMvem.nt, .md expiefly mentioned to be made m s.c i.Lq.Abr. 
confideration ct a puition of tiirec thoufand pounds, .and A/n.-jj- SS. 

actiully'r^ litL'l to Iv.T fon, the inlereil Iho had for her life, V"n. 

S. I . t’ici.. I'h s C. I. Strj. a.}^. S. C. 1 . Peer ''ms 4S<^ 
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Tmtan knowing nothing of this bond; and the mhrriage took eiFe«^> 
li'Jr. Benjbn owed Sir ^Theodore 'JanJen a conflderable liim, for 
*■*•'*'*• which he and his fon were both bound i but Sir Tbeodore^ not&tif- 
fied with this, procured from Mr. Benffon^ the father, an affignment 
of this bond thus procured from ^urtfin the fun-in-law, as a col- 
, lateral fccurity for his debt. Benfon the father, four years after the 
marriage, dies, very confiderably indebted to Sir Thtodare^ MrSf 
Richard pin, and others, both by bond and limple contrail. A ffets 
werclcft fufficient to pay the bond debts ; but not the debts by fim- 
ple contrail. Mrs. Benfon, the widow, tabes out adminillration. 
The debt to Sir Theodore was immediately difeharged; the fon 
being bound for it as well as the father. Afterwards theadminif- 
tratrix and the I’on enter into a deed of compofition with A^rs, 
Riebardfon, and the major part of the creditors. By this deed of 
compofition it was agreed, that theadminiilratrix ftiould payfinall 
debts of a triiling nature, as fervants wages, &c. to the value of 
about two hundred pounds that an oiHce the fatherhad purchafed 
for the fon Ihould be fold, and the profits arifing from the (Ixlc 
fhould be afiets; that all the creditors, parties to this deed, fliouM 
be paid in equal proportion out of the alfets, witliout regard iq 
the nature of their debts, whether bond or fimple contrail. Tf'hat 
the adniiniilratrix fhould do her endeavour to get in all the debts 
^ C 447 J * adminiftratrix ihould not be I'ued or 

molefted by any of the creditors, parties to this agreement. 
Whatever fhould be hereafter got in or recovered of the debts 
Handing out, was to be equally divided among the creditors. It 
was proved in the caufe, that Mrs. Richardfon, hearing that this 
bond was to be affigned to her, went to Mr, Turton to talk with 
him about it; and that Mr. Turton told her, that if he had to do 
with the family of the Benfons, he would never pr.y the bond, for 
he had, he was fure, law of his fide; but if it was to be affigned 
to her, he would not difpute it. This difeourfef was about fix 
weeks before tlie deed of compofition j but was pofitively denied 
by Turton in his anfwer. 

T HE QUESTION was. Whether Turton, the feven years being 
expired, Ihould be obliged to pay this tboufand pounds, for'which 
the bond was given, to the creditors of Air. Benfon ? , 

There were fcycral authorities produced to (hew, that bonds of 
this nature had been relieved againft in equity. The cafe of 
Kemp V. Colenufn ( a), laid down as a rule in equity, that where 
fon, without the privity of father or parent, during the treaty 
of the match, gives a bond to return, or refund any part of the 
portion, fuch bond is void. In^he cafe of Lord Hamilton v. Lord 
Mohun{b), one of the covenants was, that the intended hufband 
fliould, within tivo d.iys after the marriage, rclcafe to the guardian 
of the young lady, all accounts of the mefne profits of an eilatu 
belonging to her i and Cowper, Lord Chancellor^ held this co- 

fa) 1. Salk. 135. (i) I. Salk. ijg. 
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venant void, admittmg it obtained neither by furprizc nor fraud, 
becaufc it was for the private benefit of the guai^ian} and com¬ 
pared this fort of contrafb to brdcage bonds, but thernght them 

* of a more mifehievous confcquence ; and the rule mentioned in ' 

the former cafe was again Isjd down. In the cafe of GoUfmhh v. 
Banning (a a note for payment of fo much money was given to a . 
matd-fervanr, in confidcration of the endeavours fhe was to ufe for 
the procuring fuch a match } the maid-fervant marries one that 
knew nothing of the confidcration of the note, but was induced to 
have her upon account of the money h^ thought her entitled to by 
the note ■, fo that he might be looked upon a^ a purchafer of this 
note for a valuable confuieration, without notice of the rcafon for 
which this note was given; aivl yet the note was let afldc. In 
Lamlee v. Uaynnm mother agreed to part with her jointure, 

for the advancement of her fon in marriage; but took a private 
fecurity from her fon, to aflign over to her, immediately after the 
marriage, a leafchold eftate, that the Ion was entitled to, and pof- 
feifedof as his own. This agreement was fet afide in equity. In 
the cafe of Peyton v. Blaidwtll (ejy Blaidwell, upon the marriage of 
his kinfman, agreed to fettle upon him fuch an eftate in poflelfion, 
and fuch in rcvcrfion; but entered into a private agreement with 
the kinfman, that after the marriage took cfFcd, he ihould re«de- 
mife, he. : this agreement was fet afide in equity, and Blaidwell 
forced to account for the mefnc profits of what was thus re-demifed, 
in purfuance of the private agreement. In the cafe oi * Sloan v, 
Fowler fd)y Fowlery the father, told his fon he would not give his 
confent to his marriage with Sloan*s daughter, except he would 
enter into bond to pay him fuch a fum of money, as he fa: .! he 
wanted for a provifion for his younger children ; upon Which tht 
fon, rather than the match fhould go off, gave his father his be ad 
for the fum required; and this bond the fon was relieved againft, 
upon a bill brought by himfelf and his father-in-law. 

♦ The Counsel for the creditors infifted much upon the age 
and profclTxon of Turton^ the one twenty-two years, the other a 
barrier at law j but they feemed to own, that with refpeft to the 
admimfiratrix of uW, Benfony they ihould have had a hard cafe 
of it i but that now it being againft creditors, that would diftin- 
guifli this cafe from the reft of the cafes cited. They infifted 
upon the alfignment of this boud to Sir Tloeodore ; upon the ac« 
quiefcence of Tut tony during the life of Air. Benfony which was 
four years after the match; and upon the difeourfe that paflcd be¬ 
tween Turton and Ricbardfotiy which was an inducement to her to 
come into this compofitiou. Tftc cafo of Ellis v. U'arner (c) 
was cited, where an ufurious contratSt was held good, in favour of 
jm innocent perfon. 

(p)S.C.,. Eq. Abr. Rg. (rf) 

• (6) a Vfin. 4t»6, 499. (r) Cro. Jac. 3a. S. C. Moor, 754. 

(f) M*‘)>2. Viin. 5C0. S. C. I. Brownl. »5, S.C.Vdv.47. 
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The Cchjxsel (otTurtonj in their reply* quoted the cafe of 
Taylor v. JVheelcr fa) to fticw that an aflignee could not be in a 
better condition than the bankrupt; frotn whence it was inferred 
by parity of. reafon, that the creditors in the prefent cafe could 
not be in a better condition tlian Jl/fr. Benjon, or his adtninif- 
tratrix. 

Parker, Lord Chancellor. All agreements of tiiis nature are 
odiods, and have as conftantly been fet afide by this Court, as 
tlry iiave been brought before it, even in favour of thofc very 
pri fons that were pArtios {o the agrccnicnt (^). In this cafe there 
arc plainly two agreements; the one open and above-board, the 
other fecret and private, and derogatory of the former. By the 
firll tile fortune is three thoufand pouitds, by the latter it is re¬ 
duced to two; and this plainly to the deceit of the mother, a party 
to the fcttlemeiit, w'no, upon confideratioit of this fortune, ■* ac¬ 
tually quitted her jointure, jn order to make this^fettlcment. And 
if this bond be naught as to Benfon^ no ailigninent of his can make 
it good i for if it Ihould, there is an end at once cf the jurifdi^tion 
of this Court over frauds; for then no matter how vicious and 
fraudulent the agreement be} make but an aliignmcnt, and that 
will cure all {()• When bonds are afligned, the meaning is, that 
the ailignee is to have all equitable advantages that the alTignor 
could have had. Suppofe a bond is aligned, upon which both 
principal and i.itcreilare difeharged, Oiall theairignec recover th^ 
penalty, which the obbgec had no right to (^/) ? I do not fay this 
bond is fo void, as that no fubfequent agrceinwiit, upon good con- 
fidcration, could make it valid. But nothing like this is in the pre- 
fent cafe. As for Sir and the alignment to him ; his 

debt being paid, he is entirely out of the cafe, to the deed of 
(omf'ofttioriy as it is called, between the adniinillratrix and the cre¬ 
ditors ; there is nothing in it to influence this cafe, nor can there 
in the nature of it be found fo much as one reafon, drawn from this 
bond, to induce them to enter into it. It is only an agreement 
made between the creditors, for preventing the wailing of theafl'ets 
I u’.v 4.;vpeiiccs, and retraining the adniinifliatrix from giving 
'M'. • ■eteri.nco to debts, Uiat by law fk«; might. As for Turton's 
, 'V, 'life to Mrs. Richardjui^ it true ^for it is j'ofitivcly denied by 
/-'.‘ji/, how far in honour it may bind him i>« nothing tome. 

-aa . a promife made upon Aippoiiiion of an aillgnmtiit Uitit was 
‘■ver ntade; norcanflie be fuppofed to become a party to this 
upon account of this promife. The making of the 
r..»;u .riling from the falc pf the office is ailctSj the preference 


( -I'l >. ilk. 409 . 

» till's; blatiwcll, I.Vern. 2.10. 
t"..ir.a Itidnian, i. Vtrn. 

-ii. I,...ill., 1. Vcm. 475. L.iinMy 
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i "Vv-n. 55.S. 'S'. 
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the adminiftratrlx might have given to other debts, had (he re- Tvhtoh 
fiifcd, arc plain and good reafuns for her to come into it. Cre- 
ditors are, it is true, intitled to favour j but this is only with ro- ®**'»"«* 

fpcfl: to the eftate of the debtor (</), *[451! 


(a) This cafe was originally hc;ihl at 
the Rolls, in Micliaclmas Tt-rm 17 iS, 
4iul*tliv MalHr of the Rolls dtcrccd that 
the plaintilT IHould he relieved and the 
bond delivered up, S. C. a. Vern. 764. 
Oilb. Chan. zS8. fiom this deem the 
prefent c.«re was an appeal, on which the 
ibimer decree was alhrmcd, S. C. t. 


PeerWms. 498.-86? Webbefe'. Farrer, 
2. Brown 1 *. C. iiamd.un t-. • 

Mahon, t. I*ccr Wnis. iiS. Mor.tiliori 
«/. Montefiori, 1. Click. Kcp. 36^. 
Morfifon s-. Arhurthi-Pt, i Browif» C. C. 
^48. Jackman v, Uuchaire, 3. 'lerm 
Rep. 551. 


Bliindcn a^ainft Barker. 


Cafe 223, 


Bid. Mras brought by Air. Blunden in right of his wife, of the cuftom 
who was the daughter of tf^eteflatorj and by the widow t»f L»tdcn with 


of the faid tcllator, ag.tinrt Airs. Jhirkery who was tiic other 

daughter of Ibbet^mA ;ulniiniftratrix\vith the will anticxcd, to have ^‘'**^* 

a difeovery of the eflat-: of rite deceafed Air. libot,^ and to h.ive 

the v.’ill fet aflde, as far ns it was prejudicial to the right of his S. C. t. Eq.Abr 

wife, as a daughter of a eitizcMi of London j or to the right of the 

widuw) as the wife of a citi/.en. ^ ^ 


Upon the pleadings the cafe came out thus: 

% 

Ihhot^ the teftator, had by his Hrft wife ifliic Anne Btirkcr^ the 
dcl’cndant; andjby the l'ec(»nd (his prcl'eat widow, one of the 
plaintiffs), Ejlher Blunden married to the phtintiff, agaiidl the • on- 
fent of the f.ither. Upon the iiinrMagc of Air. IbbUj tl»c teflaic>r, 
with his fecond wife, now widow, there Were articles of agu: *- 
ment precedent to the marriage, entered into by Air. Ibbot and the 
jirelcnt widow. 'Ehc fubftanci: <;f which articles were, that Afr, 
Ibbot fhould leave her, at his death, an ellatc in land for her life of 
eighty-hve pounds a-ycar, four hundred pounds in money, and all 
her jewels i and that fhe IhouM enter into a bund of threerthou-. 
llmd uoiinds penalty, in trufl for Air. Ibbot ; the condition of which 
bonuwas, that if thefe tcTms were made good to her, flic would, 
within two muiul'.s after the death of A fr. Jbbet, releall* to his cx- 
ccuttrrs all right and title that fhe might have to any part of his 
cllate real or perfunal, by dower, cutiom of Londor^ or other- 
wife, 'I’he bond was entered into accordingly j and in the year 
1684 the match took cffedl. * In the year 1706 Mr. Ibbot mar¬ 
ried his cldeft daughter Mrs, Barker^ and gave her for her por¬ 
tion, as appeared by the marriagcVcttlemcnt,four thoufand pounds 
ill money, bciidcs lands and tenements (amongfl which there was 
the rcvcrfionary intereft of a Icafe) to a confiderable value. To 
this fettlemcnt, among others. Air. ibbot the father was a party ; 
and the certainty of Airs. Barker's advancement .ippeai ed no othi r- 
Vilc than by the father’s being a party to this fcult ment, wiicrcin 
no value was put either upon the ftecheld cflatC; o: the ruv. 

B b 3 itQn«!y 




Michaelmas Term, 6. Geo. i. In ClianccryZ 


Bl.Vf'WKM 
Bah ILL*.. 



ftonary inte^eft of a leafe fettled upon her. £ut precedent to the 
maiTiage, the father thought fit tlut Mrs, Barker his daughter 
(hould, before her marriage^ execute to him a releafe, to which 
the lawyer that drew the fettlement, and Mr, Barker the intended 
hufbandt fitould be parties; wherein his daughter (hould, in con- 
fideratioii of her prefeiit advancement, releafe to her father, his 
* executors and adminiilrators, all intcrefi, right and title, &c.^hat 
fhc had or flio<ild have to any part of his efiatc, real or peribnaF, 
byciffiom of the city, fiatute of Diilributions, or other wife { 
fave what her father (hould plcafe to give her by his laft will. 
AtiJ this rcleale was accordingly executed. Mrs. Barker.^ before 
this, had (bine final] rnattcr in loud and money left her hy odicr 
relations, the intcrefi; and profits of which were received by the 
fiithtT} but no account was ever made up between them. Some 
time after this, Mr, Blanden^ the plaintiff, married the other 
daughter of the teftator without his confent. Afterwards 
Mr. Ibbot made his will, which, as fur as is materia! to this difputc, 
was to this purpole: He gave to his wife during her life the in- 
tereft of fo much Bank and Eaji-India ftock as amounted to 
twelve hundred ptwnds a-year. He gave his two grandchildren 
by * Airs. Barker five thoi^fand pounds a-piece; then he gave a 
Icafelndd cflate in truft f<>r Air. Blunden, during the life of his 
wife, and after her dcccafc, in trufi for the children of Mrs, 
hiunrttiT^ ajul in default of fuch, in truft for his own right heirs. 
He gavaali his real cllatc to Mn. Barkery and likcwifc makes 
her refiduarv legatee of all his pcrfonal eftatc. Ibbol died, leaving 
a very confidcrablo cllatc, botii real and pcrfunal. 


The jx)int8 in this c.mfe were three: 

First, Whether A/rs. Ihhet the u'idow be barred, by the ar¬ 
ticles of agreement and i!ic Umd, from claiming her cuitumarv 
fhare? ^ 


Secondly, If fhc be barred, what is to be done with her cuf- 
tomary fhare, viz. \Vhether the hufband is to be confidercd as 
dying wiilu)ut a wife? and fo the eftate is to be divided into two 
moieties; the one moiety to go atnon^ the children, the^''»hcr 
moiety to be the teftamentary part of the tc{lat(»r. Or whether 
this agreement, by which the wife is barred, being foutufed u|xia 
the eonlidcration of a fettlement upon her of a real eftatc, Mr, 
Ihbat fhcnild not be confidercd as a purchafer of his wife’s third, 
and fu have a right to difpofc of two-thirds of his eftatc by will ? 

'Thirdly, Whether Mrs, Barker in this cafe was hatred from 
claiming her cuflomary (hare ?# cither upon account, first, of 
the rcicafc executed to her father; or, secondly, for want of a 
luflicicnt certainty of her advancement appearing under the hand 
of the father. 


In cafe the widow is barred, and the hufband is to be confidercd 
as a purchafer, and Mrs. Dm Ur is barred, Mr. Blundea, in right 

of 
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of his wife, will be Entitled to one>third of the pcrfoiial edatc of 
the teflator. ' 

In cafe the widow is barred, Mrs. Barker barred, and the huf- 
bund is to be conildercd, not as a purchafer, but as dying without 
a wife, then Mr. Blundett, in right of his wife, has a clear title 
to a moiety. 

... . * 

• ♦ But in cafe tlje wife is barred; and the huiband is to be con- 
fidcred as a purchafer, and Mrs. Barker not barred, then will 
Mr. lilundevy in right of his lady, be intiticd only to a moiety of 
the third part of the perfon.il eitate of the teftator. 

This caufe coming to a hearing before Sir Joseph Jekyll, 
Mdjler of the Rollsy he was pleafed to decree: 

First, That the wife was barred: But what the confcquence 
of that was, whether the hufband was to be conAdcred as dying 
without a wife ; or whether, in regard the wife was compounded 
off by the fettlcment of a real cilate, the liulband was to be 
conAdcred as a purchafer of his wife’s lliird i he font to the City, 
to be certiAcd what their cuftom was. 

Secondly, He decreed Mrs. Barker barred, both by the re- 
leafe, as a fubAftiiig agreement in equity i and alfo becaufe there 
was not fuch a certainty appearing under the hand of the father, 
as tlie cuftom of the city required to let her in to claim her 
(hare [a). And confequently he was of opinion, that Mr, Blun-^ 
den had in all events, in right of his wife, a title to one-third ; 
but in cafe, by the cuftom of the city. Air. Ibhst was to be efteem- 
cd as dying without a wife, then to one entire moiety of the ncr- 
fonol eftate of the teftator. ’ . 

Mrs. Barker not acquiefeing under the determination of riiE 
Master of the Rolls, 

The cause was again brought on before Parker, Lotd 
Chancellor, 

In fupport of the decree of the Mafter, and in favour of Air, 
IT WAS insi,sted upon, that the wife may by an 
aereement before marriage bar heHclf of her cuilomary (hare; 
and that when this is done, the hufband is always coniidcred as 
dying without a wife; and no difference made when the eftate, by 
which the wife is thus compounded off, is real, and wnen per- 
fonal. In the cafe of Hancock v. Hancock ( b)^ the wife was barred 
by a jointure of land ; and yet held exprcAly, that the ellatt; 
(huuld be divided into moicticiv In the cate of Ravjliufon v. 

f«) Butnot by II. C 7 >o. 1. c. iS.f. 17 . thnt day he unmarried, and not 
it Ihall be lawful for all ptrfons who, liive ilTue hy any tonner tnarti^Kt;, w 
'^fter toe firA of Jut.t 17*5, fhiU he- difpofL-of liieir pcifonal eltatc. 
roaie free of lb| city, aiul tW uUwhoat (b\ a. Vein. 665, 
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Rawlinfon (a the wife was compounded of^ut of a real eftate i 
and yet held* that the hufband rttt)uld have a moiety for his tefta- 
mentary (hare. In the cafe of Qare v. Auchmuty (b)^ the children 
Vrere all advanced in full} and it was held, that in that cafe the 
father was to be confidcrcd as dying without children^ and tho 
eftate was to be divided into moieties,* the one moiety to go to the 
wife, the other to be the teftamentary (hare of the father; and jiot 
at all confidercd, v. hat the nature of tlic eftate was, whether real 
torpcrfonal, out of which the children were advanced. 

It was urged, tliat as to the bond given by the wife, though in 
law it can bind no further than the penally ; yet in equity, tho 
bond and articles make but one agreement: and therefore not in 
the liberty of the wife, by incurring the pciulty ot the nond, to 
free hei fclf from the agreement. 

As to the rc'lcafe given by Mru Btjrk<'r\ it was acknowledged, 
that at law, as a relcafe, it wouM be v«»id; but it was urged, that 
it would fubfift as a good agreement in a court of equity. 


It was urged, that if a jointure made precedent to marriage, 
could bar a woman of hci dower; and that if a woman Of»uld, by 
an agreement precedent to marriage, b.ir herlelf of her cuftoniary 
(hare ; in nciiher of which cafes the woman has fo much ;is an in¬ 
choate right at the time of the bar : a f'/niori may a daughter re- 
L afe that right which a^ a right is already by her birth vclli d in hcr^ 
thiuigh notto take til'e^ in luiftelliun until the death of the father. 

As to the objecllon, that if the father be allowed to take releal'eS 
from his rliiMrt-n, it will have room for the father to impofe upon 
his children, by authority tljat a father has naturally over his 
child ; It a 111'A e red, lhar this was not the fafe here; the ♦ad¬ 
vancement was a Very handii.me and a very conlidciablc one ; 
and the iniciided hmbaiul and the lawyer that drew the fctrlemcnt 
wcie witiu'lles to the relcafe. Belides, it fathers cannot take rc- 
leates trom theii children, foriie way or othec, it will be a diicou- 
ragement to fathers trorn advancing children in their life-time. 
And in the laft place, the fatijcr has it in his power, as thccullom 
now {land', to cut oft* his children frofjr their cuftomary ftlarc } 
tor it IS but to give them Ionic incontiderablc advancenuint, and 
take care ttv)t to let it appear under his hand what the advancement 
V. 'i*-, and the th'mg is done ; it having been fettled in the cafe of 
I'C'.i K v. tli.it an adv.incemcnt in niaiTi.igc will cut a child 

oil', jiioviJed the c«:ruunty of that advauccmcnc docs not ap|i&ar 
Miiih r the liand ot the father. Upon all thefc accounts it was in¬ 
fer! cd, that the objcvlioii taken#againft: thefe releafes, from ih« 
power ir would give pareuts to impofe upon their cliildren, had 
Very little in it. 

A> to the cerfiiinty it was urged, that the decree of the Maftci 
v.a> tight: full, bc^aulc the lather being indebted to JLhc daughter. 


Tn.;. f,?. 
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for intcreft of money, and profits of land by him received at the Bivrtpxs 
time of this rcleafe, and this account having been ne\?cr adjufted, 
it was now utterly iinpofliblc to do it; and confcqucntly impcfliblc **** 
to know the certainty of that advancement, which was the re¬ 
mainder after the debt deduffed. 

Another reafon of the unc*ei tainty of tho advancement was, bc- 
aaofe no Value was put upon the rgverfionary intcreft of the Icafe,' 
nor of the freehold Linds in the fcttlemcnt. 

it had been Veryeafy for the father, to have put a value upon 
thefe things; but itfeems to have been omitted on purpofe to cor¬ 
roborate the relcafe, that upon fuppofition ;hc rdeai'e fiiould not 
prove effectual for the cutting her oft’, the uncertainty of tlie 
advancement in this fcttlenient might. 

• If it ihould be faid, that iWcertvm eji quod ctrtum red.H * [4^7 3 

and that this advancement, how uncertain foever it be upon the 
lettlemcnt, is yet capable of being reduced to a certaintv; 

It may be anfwercd, that it is true it may fo, I'lz. by the charge¬ 
able and dilatory wav of cither a trial at law before a j uy, or by 
an account before a Klafter; but this is not fuch a certaintv as the 
cuitom requires, which on purpofe to avoid thefe inccnveniencies, 
has fixed and prcfcribcd the way, by which this certainty is to ap¬ 
pear, viz. the hand of the father. Iftliis were not fo, the cuftoat 
as to the certainty would fignify juft nothing ; for tlierc is notlsi'i^ 
but may fome fuch way he reduced to a legal certainty. , 

If it be ohjctfted, that thecufforn not extending to land, the un¬ 
certainty of the freehold eftate is not niateiud ; tne anfwcr is, that 
though the cufiom does not extend to land, yet the real eft ‘e a> 
well as the perfonal, making part of the coiifidcr itic'U w’vi.M 
this rcleafe was given ; it fetin-; not rtaf »nable, that Oie fho- ! be 
relcaicd from the agreement, and yet ictain fo mateiial a part of 
the coiifideratiori of this ii'nveniem, 'I liis falls in with the equity 
of the cafes of jointures, where i: is htlii, that thoiigli a jointure 
oftcrmarriage, in eoin'ideratiou the v.oiiiaiifiiall quit lie; do'.wr. will 
not bind her from claiming her dower ; yet equity Wiii iu'-e:p,.iv, 
h®Ll.licr to her ckblion, and not let her have both. 

In the cafe of .dtiiiis v. fVaterf-.n^ a citizen of jciiif.ires 

his wife before marriage with land, to which the cuftorn did not t-juity j 4 - 
vxtend. LoT'd Cl'iJKullor fent to the city to certify, Whether this 
jointure did not bar her rf her ciitlo nary right ? It was certiiicd, 
that it did not; bccaufe n-'t made in bar of her cuffv)iiia''y part; 
but that had it been made in bar, it would have bound h. r. 

Parker, Lord C.hauielhr. It fcenis to me, that admitting rli? 
euftom of the city in general to be, that ’* the hnlband do.not * [ q - d 3 
become a purclialer of his wife’s third, when bdore nnrr.ag* irij 
agrees to accept of afeLtbment out of bnj\n bar ol lu r cuilomary 
lharc, any ni#>rc rhan he woulil in calc tho I'ottlcmen: had boeii vi' 
perfoiial eftate ; yet ivatw iihllandin;:, as thia pirticul.ir cale is eir- 
cuiuftauced, the hulband muft bo coidnicrod a ['uroli.if, r; and 

cotil -qui-t.tly 
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confequently will have two-thirds of his eilat^ for his teftamentary 
fharc. Sui^pofe, without any precedent agreement, the wife hao, 
after the death of the hufband, releafed to the executors of her huf- 
band all her right to her third by the cuftom, muft not the execu¬ 
tors of the hulband have had the benefit of the releafe ? No doubt 


they muft. If fo. What difference in reafon is there, when the 
^ fame thing is done in puffiiance of a precedent agreement, and 
Wtiere the huf- when without ? 'I'he notion, that in this cafe the hufband is to be 
*‘“^ ** *° confi^ercd as dying without a wife, does neceffarily fiippofc the 
j, wife’s third fo totally dcflroyed, as to have no more fubliftci.ce, 
wifcjand where cither in law or the confidcration of the parties, than if the teftator 
asapurchafci of had nevcr married : but here it is very plain, that the wife^ right 
her cuiloniury (o her cuflomary fhare does ftill fubfift, both in law, and in the 
**“’‘** confidcration and intention of the parties, as a collateral fecurity to 

the wife for the hufband’s performing his part of the agreement; 
becaufe, had he failed, fhe might have claimed her third. 


As to the releafe executed^by Mrs. Barker ; the meaning 
of the parties, the perfon applying to this Court to make the releafe 
bind, and the will, come to be confidered, I think it clear, Mr. 
Blundsn is not inti tied to reap any advantage from it. Airs, Bar^ 
ker^ in confidcration of her marriage advancement, rcleaics to her 
father “ all right, &c. that fhe fliall have to any part of his eftate, 

** either by ftaiute of Diflributions, cuftom of London^ or other- 
“ wife, fave what he Jhall be pteafed to give her by his lajl will.** 

* [ 459 ] Now wh^t * is to be underftood by this claufc, « fave, &c.” I It 
cannot be fave what he fhould give her out of his own teftamentary 
. fhare; for then it fignifies juft nothing, for the releafe did not ex¬ 

tend to that, nor could the parties think it did. It muft then have 
relation tq, fome part of the eftate, which, it was thought by the 
parties, the releafe did cut her off from. And then the meaning 
muft be this (and a very natural meaning it is), that inconfidera- 
tion of fo handfome a (ettlemcnt as I now make you, you (hall 
promife me to be content with fiich part of your cuftomary (bare, 
as I fhall think fit to give you by my will; and confequently it 
was the meaning of the agreement, that the father fhould be con- 
fidcred as a purchafer of his daughter Barker*s cuftomary 
And then the meaning of the agreement,‘which in a court of equity 
is chiefly to be confidered, will be equally prejudicial to Mr. 
Blunden*s right, as if it was left to its fate at law, where doubticfs 
it would be void. ■ As to the perfon that now applies to make this 
releafe good it is to be confidered, that it is nut the father to whom 
this releafe was executed, that comes into this court, to have the 
benefit of it; but it is a daughter married againft the confent of 
her father, that comes into this dburt, to fupport a releafe void at 
law, as an agreement in equity, in oi^er, in a great meafure, to 
break in upon the will of her father, to whom the releafe was ex- 
Where atuRree. ccutcd. It feems to me a very harfli do^frine, and what, it may be, 
fiKnt is vdd at was never done, for a third perfon to come into a cqurtof equity,^ 

•otewry it tato **'«**®® ^ petfon, and cwtrary to the mtaninj of the parties. 

f 
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to enforce an agreement void in law, in dircft oppofition to the 
meaning of the parties to the agreement. The father had during 
his life an abfolute power over this rcleafe, and might, if he had 
pleafed, have difchargcd his daughter from being bound by it. 

* The queflion is, Whether he has not done that which was equi- •[460I 
valent to it ? It feems to me that a will, whereby he has gtvenher 
all her cuftomary (hare, is virtually and in equity a plain dcclara-^ 
tion, that it was never his intention (he ihould be cut oft' from 
this (hare by virtue of her rcleafe. , 

If therefore, for thefe rcafons, the releafe will not (land in her certainty 

way, the next thing to be confidcred is, whether the certainty of ^ 

her advancement does appear under the hand of the father, in fuch norajmerr uiT 
a manner as the cuftom requires ; for if it docs not, then this ad- tier the 
vancement will cut her o(F from coming in. And here the quef- hand, it is cue 
lion is no more than this, Whether the certainty of her advance- hx>ni eJaim- 
ni«nt docs fufficienCly appear in the marriage fettlemcnt ? for, the 
father being a party to it, whatever appears there, docs appear un- 531^*4*7*"’ 
der the hand «f the father. As for the uncertainty of the freehold 2. Vern. 63a 
eftate, that is nothing to the purpofc; for the cuftom extends only -Advancrmint 
to peri'onal. The pcrfonal eftate in this fettlemcnt is fourthoufand 
pounds in money, exprcfsly declared in part of her fortune j and 
the reverfionary intereft of a icafe, without any value put 
upon it. 


The firft objc£Hon againft this being a fufficient ccitaint}', is *t •ippear nn- 
the uncertainty of the value of this reverfionary intereft of the father * 
leafe. In anfwcr to this, it is to be obferved, tliat the cuftom of 
the city is not, that the certainty of the value of tlio a-lvance-.'ient, th,[c! 
or the certainty of the fuin, hut the certainty of tlie avVanccnient vancement U 
muft appear under the hand of the father (a). It fecins toiri' (hat f“®cwntly esr- 
thcre cannot be a greater certainty, and Icfs pofTihiiity of fraud thouj-di the 
or collufion, than when the thing itfelf given to the ch.IJ appears 
under the hand of the father {!/), If a father fliould (h.y that* he 
had given a child fuch a diamond necklace, deferibing it, is not * t 4^* 1 
this better than if he ftiould put a value upon it ? It nray Ic more, 
h^ay be lefs tlian the true worth ? Uefidcs, had this r'*vcrficn:,ary 
intereft of this lea(e remained pai t of the teft.nor’s eftate trr.iptre 
mortiSf it muft have been valued, and may therefore as well 
now. 


The fecond objeftion againft the certainty is, that Afrs. Bar- 
iter had both money and land left her by another anceltcr; and 
that her father received in her ri^ht the intereft of the one, and the 
profits of the other, and was attlic time of the marriage a debtor 
to his daughter upon this account; and that therefore it is isnpof- 


{a) F»wk«nor *. Wattj, x, Atk. Vern. fcS. and the certificate made 
406. . in ttiii fc, 3 le, X. Peer Wms. 643 . serfs, 

H) fe« Dean «. Loid Deliwjr. 

fib!e 
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BitfHUkw fiblc to know the certainty of that advancemcyit, which is the re* 
mainder aft&r this debt deduiJlcd. The reafon why the cuftom of 
the city requires the certainty of the .advancement to appear under 
the hand of the father, is certainly in favour of the unadvanced 
children, that the whole of the advancement may be thrown into 
Where it np- hotchpot. If therefore it does plainly appear, that a child has not 
advanced more than fuch a fum, fur inllancc four thoufand 
vanc^l ;ilx)ve pouiids, nay, that the child haji'not been advanced quite fo muelr, 
fuch a fum, but hut ibis only uncertain how much lliort of that fum the advance- 
ibmtwint left ; mcnt was, by rcufon of a trifling debt to be deducted, that cannot 
the uaccitamty be reduced to a certainty; without doubt fuch an uncertainty may 
men* cnred, by the advanced child’s quittittg entirely this debt, and 

cured by tlic brin;;ing in the whole four thouflind pounds, for the unadvanced 
child’s hrn^jlns children cannot he prejudiced, by bringing more than the advance- 
Ac whole fuai mcnt was. Not to admit this for an anfwcr were to reduce the 
into lioteluxit. cultom of the city to this abfurdity, that when a man has a right 
to fo much and more, he fhall lofe th:it to which he has a certain 
rivht, becaufe he cannot tell how much more 'he is intitled to. 
* £ 461 ] * if. therefore, Mrs. horhir quits her debt (a), this objcclion is 
atanind; but it is cap.ablc of another anPvver, if this were in- 
fiifficient. A/rs. Ba) kcr^s marriage iKirtion conlilled both of real 
a.nd peifoiiul eftate. If now the freehold eftate, to which the cuf¬ 
tom does not extend, be eftiemcd to go in fatisfadlion of the debt; 
then the unctrlainty of the debt will not create any uncertainty 
in the udvanccii>utt, as far as the cullom of the city Is concerned 
ill it. And this fee ins agreeable to the juft ice of the Court in 
other cafes; as uhere a man indebted by fpecialties an.* fiinple 
contrai^l dies, leaving both a pcrfonal and real eftate, tills Court 
will not fufter the riebts l)y fpteialty to be flung upon the pcrfonal 
ift^te; and that being exhanfled, leave the debts by limplc eoniraift 
unfatisfied, the land not being liable to pay thtm; but will decree 
the debts by fpecialty to be latisfied out of the land, and the debts 
by llti'ple contract out of the pcrfonal cll.itc. Jf, in this cafe, the 
real eftate had not been fettled upon Alts, Barker upon her niar- 
r\ige, but left her by will, Air, Blundtn would have thuugiit it 
very hard, tliat this delrt (liould liave been difehargeJ out o f tk . 
peifonal el.ate, arid fo Itfien Iris wife’s ftwrci when her liltefTiad 
lo confideiable an eftate in land left lur, out of which tl>is debt 
Riiglit have been deducted. 

As to the demand of the widow, Mrs, ILlct^ that fhc fliquld not 
be bound further than the penalty of her bond ; tliera is very little 
in it, I’or 1 efteem the bond and articles of a|:recment before 
marriage, to rrralcc but one entire agreement; arid the penalty of 
three thoufand povmdr, as circun.itar.ces then ftoed, was ihoir/ht 
more than a fulEcieist penally for tiij enforc; inc.’ic of it. AnJ 


(.<) £cw Crcir. f. Crcfr, I\tr Wini. 
Wwi'v-i- fl'invij 


fvvs, i. At.';, (ij. 
thr)u*.>h 
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though this happenstto prove otherwife, by an uncxpe^cd incrcafc IRivuttn 
of the teftator*s eftate; yet certainly a court of equity will hold 
her to her agreement. 


* Upon the whole, it feems clear to me, that Mr, Blunden is, 
in right of his wife, intitled pnly to one half of a third of the per* 
fonal eilaep of the tcflator («}. 


•[463] 


[a) See the ot(!er x. reerWmt. 64$, 
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EASTER TERM, 

The Eighth of George the Firft, 

I N 

The Court of Chancery, 

Thomas Lord Parker, Lord Chancellor• 

Sir Jofeph Jekyll, Knt. Majier of the Rollu 


Lady Coventry, Widow of Gilbert Earl of Coventry Cafe 
deceafed, arainji The prefent Earl of Coventry, the 
youngeft Brother of Gilbert deccafed, and Lady Anne 
Carew, the Daughter and Heir, and foie Executrix, 
of tlic faid Gilbert. • ^ ] 

T his was a bill brought in the court of chancery to nold Tenant for life, 
and enjoy five hundred pounds a>year of the real eftatc of power to 
Gilbert late Earl of Coventry, purfuant to the power ^ 

referved by the will of Thonun the father, and the marriage-articles f«h"and* fuch 
.entered into by Gilbert precedent to the marriage with the plain- lands on a wife, 
tiff; or to have a fatisfanion out of the perfonal efiate of the Earl\ enters into mar- 
to have likewife a legacy of three thoufand pounds given her by the 
will of * her hufband ; and fome other provifions made for her fw^ml 
j!?inttire by thefe articles ; for as her portion was ten thoufand fdf and Ws heirs”, 
pounds, fo it was agreed in the marriage-articles that (he fhould &c. that he or 

have a thoufand a-year in land or money for her jointure. his heirs would, 

in purfuance of 

^ Thomas Earl of Giventry,^c father of the faid Gilbert, (cfAeA. this power, or 
his eftate by his will, bearing date March 24,1698 : which fettle- "herwife, fetti# 
meut,as far as concerns the prefent quellion, was to Gilbert his 
fon for his life j then in tail-male to the firft, fecond, &c. fons of tad«stflva!^^d 
Gilbert ; remainder to his fecond (bn the prefent Earl of Coventry a fettlcment 'i» 
for his life j remainder in tail-male to his firft, fecond, &c. fons; <itawn accord- 
and fo on. And further on in the will this claufe was added ; hisdi- 

« Provided nevertheless, that notwithftanding anything 
“ herciu-before contained, if (hall be lawful for any perfon or compritedwiih- 

- • in tlic powers 

Wit never exeemed. Tk* «.v»iition was, Whether tliis ihoold bind the renuinder-inan ? or. 
Whether the wife fltould have fatisfaAion made hcrout of theperfonat eftate ? AKp ptcaaKo, upon 
a fecond hearing, that the lands fhould be fettled—S. C. Coiny. 311. S. C. i. Eq. Abr, 

S. C. a. Eq. Abr. 673. S. C. 9. Mod. 13. S. C. Cilb. E. R. 160. “ 
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LtPT «t perfnns that fhal! become feifed of lands ordtcncments under, the 
“ limitations of this my will, by any writiiy; under his or their 
TME^EAiit or ** and fcal, to liinitor apjwjint any lands, not being copyhold, 

CovtNTEY ** leafed out for lives, not exce.-diiig in the whole five hundred 

AND Lady “ pounds per anfium^to any wife for her jointure, that (hall bring 
AamCaiew. ct |,gj. portion equivalent to tfuch jointure.” Gilbert 
• late Earl of Csventry entered into marriage-articles, bearing ^atc 
the twenty-third of June 171*5, by which, in conildcration of 1 
portion of ten thoufand pijunds paid, he covenants for himf-If, his 
heirs, executors, he. with Sir Stretijham Mailers^ the father of iHc 
pl.iintifF, his heirs, he. “ that he, or his heirs, Hiould, by deed 
“ indcnicd, he. at the rcquell of the father, but at the charge of 
“ the t..: 1 , his heirs, executors, Sic purluant to this power referved 
by tije will of his father, or otherwife, fettle upon the plaintift' 
“ for licr jointure, or procure to be fettled, lands of the full value 
• £ “ of five hundred pounds a-ycar.” * He further covenants to 

iettlc upon her, for an addition to her jointure, an annuity of two 
hundred and fifty pounds a-ycar during her liTe ; and that five 
thoufand ])ounds of her fortune fiiould be laid out in land, wherein 
flic was to have the term of her life fur her jointure, or the iiitercfl: 
of the money until the land Ihould be bought from and after her 
hufband’s deceafe. The marriage took effect, the portion was 
paid, and about two thoufand pounds laid out in prefents. Gilbert 
, the laic carl, immediately after Ins marriage, deiired one Charles 

ParfomjLo confult with bisllcwarJ what lands were the propereft 
to be feitlcd in piiifuance of tlitfe articles ; and upon a diligent 
, fearch into his dlate, and tiio fcttleiiicnts of the family, they could 

find no other manor but that of Waolvey proper to be fettled, and 
that wa.>» jjut four hundred pounds a-ycar. 'i‘his llew'ard leaving 
hislord’s fervice, and dying quickly .after, occafioned further delay, 
the new llcward being for fomc time unacquainted with the con¬ 
cerns of the family, lint the Earl often cxjirelled great uncafine/b 
at this delay. And afterwards, upon looking for another manor tu 
make up the five hundred pounds a-ycar, they pitched upon ono 
that had an incumbrance upon it tiiat was neccllary to be fipft 
cleared. Kut however, atl.ili, inftructions were given and fen^'t. 
London^ to be laid be fore Counlcl, for p«:paring a draught purfuant 
to the articles. I'he draught was prepared, engroll'ed, and fent 
down to the Karl^ to be by him executed in the country. ‘/Ar 
Earl, after the cngrolTmcnt of the deed, being told what lands werif 
to be fettled by this deed, approved their choice ; but the acSfual 
execution of the fcttlcmcnt was prevented, once bv an accidenia} 
vifit of A^r. Sandysy afterwards by illnefs, and at lalt by the fudden 
death of the Earl. When the Earl exprelled his uncafinefs upon 
* f 466 1 the difappointments he had met with in making this * fcttlcment, 
^ ■ he was told by Counfcl, he might be very eafy j for that if he 
Ihould die, a court of equity would efieem it as d<>nc. At the time 
when the AW/made his will, which was the day he died, there was 
i man and horfe feni to the (Icward, who happeiivd to be fifty railcS 
e.T, and had the keys of the place whe^e tnc engrofied deed, lay} 
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(at:before the ftewarti could ctfme, the Edfl died. By the will he Laot. 
yiaVe his iiirife, over arid above what was agreed to be fettled upon 
ner^ by the marriage-articles, a legacy of three thoufand pounds. 

The defendant l^ady Anne Carew, daughter of the Earl (who cLuntut 
died without iflue male), and executrix of his will, fwore in her and Ladt 
anfwer, that in cafe the five* hunUred pounds a-ycar was to be Ann* Car aw. 
flune;* as a burthen upon the perioral edate of her father, there * 
would not be alTcts enough to anfwer all the demands of the pl-.^n- 
tiiiv 


Sir Robert Raymond, Sir Philip YoRke, Serjeant 
Cheshyre, and Mr. Mead, OjunfA fer the plahUff"^ and the 
defendant Anne who joined with the plaintiiFin order 

io throw the burthen off the pcrfonal eltate, argued, that thell* 
forts of powers redeive always in a court of e»pjlty a large and 
favourable conflrudion ^ being powers given to tiiol’e who, had it 
not been for fuch fetilemeftts, in which thele powers are contained, 
would have been tehants of the fees therftfelves. I'iiis was ufed as 
a reafon, by Chief Jujl'ue Holt, for a large interpretation of thefe 
powers, in the cafe of Sir Charles Orhy v. Lord Mchutiy in Loro 
Cowper’s time. It was tiblerved, that thefe marriage articles 
want but one circumflaiiCc, vix. a certainty of the land*:, to inalcc 
them, in point of law, a pcffecf execution of the power ; but that 
this defect, vix. want of certainty, was now remedied, at Icait in 
equity, by * the Heps that.had been taken, in the molt folcinn and ^ 
deliberate tTiRnncr. towards the execution of this ILttlement. 

It was faid, that a court of equity will look upon a thing cove- 
. nantedto be done, and intended to be done, as done *, and in cafe 
of a legal defodt in the execution of it, aid and allilt tf'^ defect: 
but indeed this muft be undcrllood of fettlcments, executions of 
powers, die. founded upon valuable conftderations, not v duntary 
ones. The prefent cafe is the cafe of a jointure, which is always 
favoured, becaufc it comes in lieu of dower. The cafe of 
Onions v. Tyrer (a) was a cafe before Lord Cowper, where a 
former will appearing to htive been Cancelled for no other reafon 
becaufc the teilutor thought he had made another to the fame 
client, which proved not tow be duly executed, it was determined, 
that equity would fet up the former will again. In the cafe of 
Parker v Parker (h)y a man having power to charge lands for 
younger children, by a writing under his hand, atteited by three 
witneflcs, did in fear of fudden de.ith, and being abfent from home, 
by a paper attefted by two witneiies, charge his eftate with I'even 
thoufand pounds for his children; and this defect was fupplied, 
becaufc (xrcahoned by his being abfSnt from home, and fu not being 
able Co have a fight of the deed where this power was contained. 
Lithe csiCc of Smith v. Ajhton (r), the power w.is to charge lands, 
by deed or will in writing under hand and leal *, the deed in which 
this power was,^was a voluntary one t and in the execution of this 
• 

(tf) z. Vern. 741. (.) t. CU Csfc, 

(t) Rep. Eq. 16S. cUeci Stra. r)C4 —- 
See *ifg Thwaitei v. Day, 2. Vein fie. 

aod Pewel on pgwen, 1S9. ^ 

VoL^X. C 6 power. 
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Lawt power, th« ctrcumftance of a feal to Ae will was wanting} yet 

®*’^*^*'*^ defcd was aided. For circumftances are but cautions to prevfiit' 
i-hs^eTTl or inapofition, the fubdantid part is to do Ae Aing ; and Aerefore 
Coventry when it is clear and indubitable Aat the thing was defigned to be 
AKD Lady done, the neglect of circumftances Aall not avoid the a£tiri equity. 
AnkeCaxew. * jt, (lie eafe of Hgig ivas faid, that if de fa£Io the 

• r . ^1 power had been executed, cqyity would have Applied the de&£te ^ 

^ *' for|Circum(lanc:es are only annexed to powers to prevent frauds* 

In toe cafe o( Peach v. iFlnchelfea (A^,Lord Cowper feemedto 
be of opinion, that in cafe of a covenant to convey land, the money 
being paid, a judgniem confefled to a creditor, between the time 
of the covenant and the conveyance, Aould not afFc£l Ac pur- 
chafer ; bccaufc in rquity the land is efteemed to be fold from the 
time of the covenant. Jitfiice Powell, in his argument in tho 
cafe of Bath v. Afruntci^u (c), admits, that even in cafe of a revo¬ 
cation, which is not fo much favoured^ a court of equity may 
intcrjH)fc- in a cafe of dilahjlity i as if the Du^e of Albemarle had 
taken the deed over with him to "Jamaica^ and there, having an 
inteniion to revoke it, had gone ns far us he could, by making his 
Will with fix witneii'es, tliat thi.'i Hiould have been made good, 
though none of the witnelil-s were peers, bccaufe of the difaDili^ 
he was under to get peci;;. It was argued, that though poffibly it 
inightbcobjedcd th.it the prefent cafe did not come direiStiy wiAin 
the authority of the tales quoted, bccaufe here theplaintiif did not 
come uito equity to eilablini a cunveyftnee already executed, and 
only attended with fame trivial legal defect, but to fet up a convey- 

• aitcc that had not been at all executed ; yet it did within tne 
rcafju of theft* cafes; for all the preparations that were from time to 
time taken, in order to tiic olecution of it, manifeil: as fixed and 
refblvcd an intent to have executed it, a.s if it had adually been 
done. And to Ipeak. pri'}K*rIy, a deed or jiowcr executed but 
defedlively in fome legal circumUancc, is really not executed in 
point of law at all ; fb that in that cafe, a court of equity may be 
laid to fet up a conveyance nut executed, bccaufe in point of law 
the whole execution is mill and void. * Had this draught 
engrolled been a will, it h.id been a good will within the flatutoSf 
32. Hen. 8. c. I. and before the llatutft of Frauds ; for thatftatute 
does not require the will to be of the hand-writing of tlfe teftator, 
but only to be rcduccil to w'l iting by his dired^ion. A covenant 
to fell and convey is fo far conficlercd in equity, as that the Court 
will compel the heir to join in the fale, though this be to bis dif- 
inheriAn ; for the money will go to the executors. It is true,r 

where a tenant in tail cui|trads for the fale of land, and dies 
Ilf Arc execution, the Court w'ill not carry this into execution 
agiainfl Ac iflue. But the reafon of this is, bccaufe it is contrary 
to the intention of the firft donor, who defigned, as the ftatute ae 
Donis fays, that the efiate Aould rcmiain in the blood, &c. But yet 
if a tenant in tail, having a power to make Icafeo for three liveSf 
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.fiu>u}4c(^enftnt to make fuch a leaTe, and die before execution. 
Court would c^rry this into execution againil thetheir, though 
ehey would not a (jilc. The cafe of Barkham v, Barkham was a 
cafe' in the Loan Someus’s time, wherein he decried adcfo£tive 
jointure to be made good againd; thofe that claimed under a 
marriage-fcttlemcnt, and within the confidcration of the marri^^je- 
fettlcmeiit.* I'here may peflibly be caf s where a court of equity 
‘•has refufed to do this, vtz. to fupport or make good conveyances 
defedfive in fome legal circumdancc; but then this has bc'MbAvhen 
it was demandfd in favour of voluntary provifions. 'I’his five 
hundred pounds ^er annum jointure is but a I'mall incumbrance in 
comparifon of what the eftate of the prefont carl is able to bear i 
and he is one that v/ill be the lefb favoured in this court, upon 
account of his being a volunteer. * It was furthir urged, that as 
accident is one great branch (•! the jurifdiotion of this court, no 
cafe could ever come before it attended with more and ftrangcr 
■ incidents of this nature to be entitled to relief, than the prefent. 
1’hc great dilTiculty of finding out kinds free from thofl- incum¬ 
brances mentioned in the oiiginal power, death of the flcward, 
fear to come up to London on account of the linall-pox, the acci¬ 
dental vilit of Mr. Sandysy the illncfs of the £.arl^ his laily’s ten- 
deriicfs for his health not futfering him to be difeompofed by bufi- 
nefs, and the fuddainefs of his death when the phyficiaijs thought 
him out of danger, arc all fo many accidents concurring to prevent 
the execution of this deed, and which cry for relief in this court. 
It was likcwifc faid, tiiat the opinion of Counfel in this Odfe would 
be confidered as a favourable circumftruice, who all informed the 
Earl^ he need not be uneaiy ; for if he died, a court of equity would 
conllder this deed as exccu;cd. 

• 

Mr. CowPER, Counfel fo-,- the prefeut Earl. The queftion 
here is not, whether a court of equity will fupply f ine flight 
dcfedls in the execution of a power, but whether this court will 
entirely fupply a non-execution ; and ilirit in favour of a perfon 
not without remedy. For ihe has a covin.uit th.it I intis the heir 
at law, and theperlbnal ettate that the heir .as executrix is intitlcd 
^o; which, we lay, will, upon inquiry, be found to amount to two 
thoufand pounds over aad above the live thoulbnj pounds covc- 
nantcd*to be laid out in land (wherein the plaintirF is only to have 
her life), and the two hundred and fifty pounds annuity, bo that 
it cannot be pretended, th.it in this cafe here is any want of provi- 
lion ; there is one almolt adequate to the fortune, though flic 
ihpuld notfucceed in what (he now pi :'\s againlt the prclcnt carl. 

* aief JuJl ice Holt, in his argument in the calc of Bath v. i 
AlountagUj Itrongly inlifls upon' it, as a hxed and fettled point in 
law, that powers are to be lli idlly purfued ; bec.nufc created by 
owner of the land, in which cafe flat pro raticne voluntas. 
*tWhen a court of equity decrees conveyances to be made and 
powers to be/;xccuted, it is always in cafes attended with circiun- 
'*llanccs of fuch weight as to make it appear fit and proper to be 
doxic in the judgment of niankinJ} and without fuch circum- 
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ftances, a court of equity will never do it },it being 
depiirture iftad variation froitl the common law. As to a furrena|J^ 
in .cafe of copyholds; there is no doubt but this Court may fupply -'; 
a defective furrendery or defcree one where there is nolic at all} 
but though the Court may do this, furcly it is not bound to do this# 
and in all cafes, and only becaiife itri* aiked. No » it is to be 
^one upon particular circumftanccs (as equity cafes turn upon 
circumftanccs), and in favour'of pUtchafers, or perfonsthat inlaw 
or c\^ity arc confidercd as purchafers j aS a wife and cbildren un¬ 
provided for. 'I'hcrcfore Lord SoMERSi in the cafe of Kettle Vm 
Tmittfend (<7), decreed a conveyance of a copyhold in favour ofa^ 
grandchild unprovidod for; but the hoiife of lords fcverfcd the 
decree, as thinking the Court had gone too far in extending" this 
power to graiidcliildren. And this Court has refufed to fupply a 
defedtive* furrender in the cafe of a wife provided for before. 

If the cafes quoied for the plaintift be re- confidercd, fomc cif- 
ciimlhuices will be found attending up >:i them as will turn them 
into I’o inai'.y :iuih.-riii«.s hi favuur of this carl now defendant* 
A-s to the cafe ot Siiiith r. ///Itun {!•), (d.'ic/ yvjVtce Holt takis 
notice of it, in his argument in the eale t»l Hath v. A'htnitogu ; anti 
accerding to him, the iiuhilgancc a court of equity ever (hews to 
provilioris made tor younger childrf-n \v.ls the chief ingredient In 
the cafe. iK'lsdes, one very maieruil cireumflancc, as it rtl 
reported in i. Churx.Cnj^Sy 265. wasomittL-d,\vhenquoted by the 
Co-vinfel for the plaintiff, whicdi was, that an iiTuc was direiElcd to 
be tried *at law, Whvtrn i fuch notes in writing were part of the 
Li'l will of Ralph Alht'.n r and being found by tlic verdict to bjehie 
wl!, and in f.ivonr tf younger children thus provided for, the Court 
tlfcreed t]i ■ jMjwer well executed, though the circunillance of 
ivaling wa^ wanting. Hut is this an authority that tae Court 
rnciild in the prclent cafe, in favour of tme lo amply provided for \ 
otherwile, cieciee die '•\ecurion of a power aborigihe^ where it was • 
not c.KCCutfvi at ail r A" for the cafe of I Lie v. JHJey it is indeed th# 
cafe ofu jointure, but asiliere is no decree in it, the authority of it 
cannot be great; and tile Counfcl in quoting it feemed to niakf. 
ute of it uiiilcr the hea4i of accident, liut certainly the pretence 
tlic plairtiti’ lets up to be relieved in thi<i court, under the head of 
that braiii h of V'.c juniUidionof it (Accident), is the mort^rouiid- 
I. lsi:i die wo; Id. 'J*hc articles were made in the year 1715# 
f!'t Earl died in 1719* four years and a hall intervene, and yet, 
accordiitg to them, it imiil be ellecmed an accident that he died 
before he could make the fettl.uneiit in purfuance of the articles i 
4:Td to liippor* this pari of the cafe, the evidence gives us a hillo^ 
i t his itew.m!, iiis gout, the dodfor, and the bath. If it mult 1^ 
looked upon as an accident that a man dies in four years, why noi 
III eleht ? n:.y, in eighty ? 1 know not where to put the bound?* 
^V\•rc it proper or convenient to enter into tJie particular circuin« 
Hances of this noble family, it would appear, that ti)i« prefeut ear] 
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'1(j(:tl(il^ Co amply provided for, confidering all the incumbrinccs upon Lap-t 
■ 1 ^' ellate ; and therefore it would be iUlt harder for this Court to 
interpofe to his prejudice, and in favour of one otherwife fo well , 

provided for as this lady is, *• In the cafe of Sir Cfjarlfs Orby v. Cwvkntav 

LordMobufif where Lord (JJowpER v/as aflifted by anpLady 

Hoi.t and other Judgess, a bill was brought to have a dcfedtive^f<N»-<^A»*vr. 
liMcecticion e»fa power ofmalcing leafes fupplied. In the pow’e^t a. Vern. 531. 
was exprefsly enjoined, tliat the ajicient rent ihoiild be referwd ; S<-»- 
in the cxecutioji of the power the ancient rent was referved, 
but not faid what (he ancient rent \vah. i'lus, though fuch a 
defedas this Coint bv fending it to a maflerji'ight havefupplicd,! 
yet this Conrt would not ijiicrpofe, becinil'e to the prejudice of a 
third perfon, the ieiiiainJcr-in.in.'rhi5in</lI certainly I'*a precedent, 
that what is now deitred of the Court is a difcreilonary power, to 
be excrcifcd by this Court as the circumdanc: s in every particular 
cafe (hall dire«^. The cafe of Piggot v. P. itri.i (.?), iu^ORn R<p. of Cafriin 
Cowper’s tiinc,*in the year 1717, was tins: A wife haying * 37 * 

pow'er, in a fettlement (he had made in tavour (tf her hiitband, to * 5 ®- 

revoke the ufes and limit new ones, writes tooite to prepare a deed 
to revoke the ufes, and fettle the fame upon fuch a relation; in 
which letter lire takes notice of this p().wer in the fettlement that 
did enable her fo to do. Falling ill. Hie fends anotlier letter, 
prclling the preparing of this deed, for that it was her abfoluie 
will to revoke :hc ufes, and give her eftate to this relation. In 
this cafe the Court declared, that they would not interpofe ; that 
they mull jud"e by w'nat ftie had done, not by what Ihe intended 
to do. Had me been hindered from the exercife of this power by 
the act of herhu^liand, then, the Court faid, they wo'.:!.l have in- 
teriJoftfd. So poflibly in this cafe; had the execution of tfiis power 
been prevented by the art and contrivance of the prefent cail, itha J 
^ been a reafonable groutjd for this Court to interpofe. 


* Mft. TALBOT. It mufl be admitted, that the K,mitation by ^ - 
which the prefent carl enjoys is a voluntary conveyance; but then L 47 *^' 
|t muft be conllJorcd, tliatlie claims under the v. ill of the father of Amc, 496* 
tiic late carl ; and fo by a title paramount to that of the late earf_,^ 
who. was himfclf a volunfeer; and then I do not fee, how one 
vo'unte^ deferves more favour than another. It is faid, that the 
. prefent earl claims under a limitation clogged with this power, 
which is true. And had Gilben been pleafed to execute 
that power, which he was perfectly at liberty to do or not, the 
prefent carl mulf have liibhiittcd to it j hut lince the power is, 
unexecuted, it is juH the fame as*i^ there had been no power at all 
ever created. 'I’lie c.vcuting, or not executing,of this power v/as 
a mere contingency ; and as //a- P.arl mull have becii bound, if 
the lefs favourable conting^'iicy had happened, it is very reafonablc 
that fuicc the more favourable contingency has happened, he fhoulJ 
enjoy the benefit of it. 'I’heelhue of the prefent earl is already 
Slogged with two confiderable jointures now fublilfing, and other 
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‘I'abt incumlirances ; fo that tvere the intention of the creator «f i 
power of any weight, it is very probable he would not choofe Ite'- 
or eftate of the family incumbered at once with fo many 

CovEKTRY jointures, which does not fo well atifwcr the end propofed b;^ him 
akb JLaoy ■ in creating the intail, Wz. the fupptfrting the honour and'dignity 
%KKE CAREvr^f the family. It has been faid, ih.it thefe articles are,.even in point 
fcnte, 466. ofHaw, an execution of the po’wer. If this were fo, the plaintiflT" 
mull! take her remedy at law, not in equity. But there is not the 
leaft colour for this. For it plainly appears, from the wording of 
the articles, that however it might be primarily and originally the 
* ^ ^ intention of the parties to have made this* fcttlcmcnt, in * purfuance 

of the power in the will, yet that they never intended to confine 
and reitrain thcmfelves to it. The covenant is, “ that Earl 
« Gilbert^ or his heirs, at the reqaeft of the lady’s father, &c. 
** fliall, by d«ed indented, &c. according to the power referved by 
“ the will of the fiid carl’s fatlicr, or othenvife, fettle, or procure 
to be fettled, lands of the value of live hundred pounds per annmriy 
for her jointure.’* The words “ or otherwife” fet the articles 
loofc and at large as to the power ; for it is very evident that the 
fettling of any lands, though not within the power, would have 
b"en a good performance of the articles. The covenant is, that 
Enrl Gilbert or his heirs fliall do it; fo that if the heir did*it, it 
would be a good performance of the articles: but it is inipofnbIe> 
that a power given to any perfon claiming under that fcttlemeiit 
to jointure his wife, can b-..- an authority for a fon (the heir) to 
jointure his mother. It is fiid, the plal]:iiffis a purchafer : it is 
true, (he is fo, but of wlnt ? Not of any l.inds romprized in’the 
will of AV.'"/ Thomm^ and to which this power extends. All that 
{he is a purchafer of is a right to a jointure; and as a fecurity for 
the performance of it, fire lias rtlicd upon the perfonal covenant 
which binds Earl Gilbert and his hcir,s; and if there are alTets- 
AifEcicnt for that purpofe, thefe arc proper t(j be applied in fatif- 
faftion of this covenant. And to make the largcft and muft 
favourable conflruclion for her, {he can only be elfecmed a pur¬ 
chafer with refpcift to us prb tante as the aflets tail Ihort of this fivS 
hundred pounds per annum. It has ^een faid, that whatever a 
man does not give away from himfelf remains in himf and that 
whatever powers arc referved by the aonor (being part of the old 
dominion he had over his ov/n eilate) ought to receive a large and 
benign interpretation. 'I'his rule, though true, is not applicable to 
the prefent c.'ifc ; for the perfon agninll whom this power is defired 
* £ 476 3 to be executed is one that receives his eftatefrom ^ the fame bounty 
' that he who {hould have excrciicd it did ; and confequently> Uncft 

both claim under the fame title, and from the fame donor, the one 
cannot cbollenge more favour than the other. It is a matter of 
the higheft importance, that rules of law, the boundaries and fences 
of property, {hould remain fixed and fettled, and he never broken 
in upon but with very gcod reafon, and that too as feldom Sa 
pofEhle } and confcqucntly, a court of equity will not be forward 
*. Vcm. 6j. it i® favour of volunteers. Tliei efore in the cafe of yfruudei 

V. Philpst^ 
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. V* f^)i mcntipncd in the cafe of Bath v* Mountaguy where 

■'}i^e&t was a fcttlemcnt, with a power of revocation, upon the tender t^®’'***!*^ 
it^aguinea j the plaintifF, claiming under a latter fetilemcnt made or-, 

inpurfuance of this power of revocation, could not prevail to fet coventut 
aiide the firft fcttlement, even in a court ofcquity, for want of being anoLaht 
able to prove that little circvmftance of the tender of a guinea; AxMCAEtw, 
but tciiig a volunteer, was fent to law to have it tried, revoked o^ 
riot revoked. Indeed, at law, the pitrty was lo fortunate as to p^e 
the tender. Tenant in toil covenanted to le’l (/>), rccciveathe 
money. Hood in contempt to this court for not futfering a common 
recovery, and died in contempt, without doing of it; yet this 
Court would not compel the iflue to do it. it is laid indeed, that Ante, 469, 
the reafun of this is, becaufe it is in derogation of the intent of the 
donor. But this, though fpecious, and what might have held at 
■ the time of making the ftatute de Douis, cannot be laid with any 
rcafon at this day ; for whoever gives an eilate tail muft be pre- 
i'umcd to intend to give it with all the lethal ailvantages. And as 
everybody is prefumed to know the l;fVv, the donor mult be pre- 
fumed to know, that by proper ways and methods the tenant in tail 
may difpofe of his eftate, and be willing he fhould. * As to the * 477 3 

power exercifed by this court in marfhalling of all'ets; this court 
never does it in favour of a refiduary legatee ; and where it is 
done, it is done for the fake of paying debts, and in fuch a manner 
as the creditors might have done thcnifelvcs *, and therefore w'hcrc 
the h^ir at law can have no reafon to complain. 

It was iCepi.iei> far ihe plaintiff that notW'ithftanJiug what 
has been &id to the contrary, this is a favourable cafe, being that of 
a lady who brought a great portion into the family, and will other- 
wife be ftripped of a great part of lhat jointure Ihe co\eNantcd and 
paid a valuable confidcration for. As to tiie objcilion raifed from 
thofe words in the covenant or otherwife,” it is capable of two 
anfwers : first. That it is a common caution or phrafe made ufe 
of by conveyancers to prevent any danger that may arife from 
miflakes or mifrccitals j or, seconui.v, it may relate to the man- 
• ner or form of the conveyance ; for it is very improbable that it 
Hiould relate to lands jiot comprehended in tlie power, the carl at 
that time having no otHbr. In the cafe of Smith v. AJhton (c)y Ante, 467.471, 
the do^rine is fully laid down, that circumllances annexed to the 
execution of powers are but in the nature of cautions to prevent 
furprize ; and therefore when the intent is pl.iin, a court of equity 
will difpcnfe with them. And as that cafe is quoted by Mr. 

Justice Powell, in the cafe of Bath v. Alountaguy it is entirely 

put upon the accident of death«prcventing the execution of the 

power. The cafe of H^le v. Hele (d) was a cafe of aiion-exe* Antf,46J.47R 

Cution of a power ; and though there was no decree, yet THE 

jiORQ Chancellor, by diredling the plaintiff to amend a fault 

J (rt) *. Vfrn. #9. (»•) I. Ch. Cafes. 

(j) Lanyon t>. Williams ; Wcalev'. {d) x. Clu Rep. 29. 
j^iAWer i PowcU v. PoweJ. 
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difeovered in the bill, plainly declared what hig fenfe wai*.. * Tfep ; 
diftindtiou Hias always been taken between fcttlements perfei^ir . 
voluntary, and thofe founded upon a valuable condderation. M;a. 
CowpER has indeed advanced another, of provifion andnoprovi- 
don ; but cited no cafe in maintenance of this difliniStion. In the 
cafe of Staitb v. jljhtsn (a) tlicfe wai^: a collateral providon ; and 
fo it is an authority agaiiilf that didinflion. Indeedj in cafes ot 
ViJiUntary ct'nveyanccs the Court has thought the matter of provi-T^ 
dor^%.'r no provilion fir to be regarded; but never in conveyances 
fpunded upon a valuable condderation. As to the objeiStion, that 
had this j>ower boLU referved to the party himfelf, it would have 
icceivcd a large interjirctation, but being to a remainder-man it 
muft have a Itiicf cjie ; it m.iy be anfvveied, that this is a power 
referved to a fen, who without this fcttKmeiit, being heir at law, 
would have had the whole fee in him ; and therefore is intiticd to 
the fame favour; which is a r?afon allowed of in the cafe of Sir 
Charki Orly r. Lord Mohun (h). Indeed, as to the cafe itfelf, 
it was faid to be dt to be left to the law ; becaufe a voluntary and 
pcovilh execution of the power. The cafes of Pigot and Penr 
rice (f), and Arw'.dd v. Pbilpat (d)^ were cafe§ relating to powers 
of revocation, nut fo much favoured by this court, and voluntary-; 
io that though the Court denied relief, they did it upon grounds 
that we admit of. As to the cafe of tenant in tail, it is contrary 
to the intention of the donor, at lead tiie primary one ; though the 
law gives rhe tetkant a power to defeat this intention in a proper, 
nianner. * It is contrary to the ilatutc de Usnis^ ma4e in fupport 
of this intent of the donor ; and though this ilatutc has been fq 
expounded, as tl>:it by feigned actions, &c. yet if that particular 
w:sy clialkcd out by the law be nnt ccmnlicd with, a court of equity 
may refufe'to iuterpofe. * Ip the cafe tf Lody Clifford v. Earl 
of Burlington (.•), Lord Clifford hat| a power to limit a jointure 
tif one thoufand pounds fer'annum on lands in Ireland. Upon his 
marriage he covenanted accordingly to fettle a jointure of one 
thoufand pounds per annum^ fends to his fteward ip Ireland for 
particulns, which were font, and the conveyance made ; but after 
his death it was found, that the lands ('id not amount to more than' 
hundred pounds per annum> A bi]|, was brought againft the 
irn.aii'.der-man to have the jointure completed •, and decreed by 
k'lP. Ni%. ■ •)! .x*: Wright agaiiift the remainder-man. That 
. fiufc ,1. tb-: lil <»f Earl Cidrrty wherein he gives her three 
tii.',u!'b:id ; over and above what was fettled upon her by the 
arr’cl-i a ;d;un proof that he did look upon the articles as a good 
exccufioii .f liiv. pfiwer by way of appointment. As to what was 
uid, th.at tiii,' r..le cannot fall undtr the head of accident, bccaufc 
ifii Earl livdl it) long after the marriage ; it is cafy to anfwer, 
th .t f(jur- v.us or more may be as much apologized for and 

(tt'i I. r ? A*-- 345. 1. Ch. C:.f:.s, (<) SftPowtllon IVvrfi, 157. 160. 
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' foven4 by accident as one ; and whether the prefentcafc be not 

. jQicli a one, muft be fubmicted to the Court upon the evidence. c«vciiT«if 

Parker, Lor/I Chancellor. As to the five hundred pounds ^covemtb*^ 
a-year, the Lady Coventry has certainlv a very ftrong and a very am* Labit 
^ vourable cafe ; there can be no queftion whether, though there AB»i*Cik*«Et 
may from whence, flic ought to have it. It does not appear to n^ 
but that the heir at law may litcrany perform this covenant yarn! 
then the controverfy will he only between the prefent carl ailra the 
heir at law. 1 do not believe the defendant in her anfwcr looks 
upon the five thoufand pounds depofited for a purchnfe as nficts ; 
whereas the plaintiff being intitlcd tointcrefi only for her life, the 
reverfion is aficts. * Suppofe the plaintiff'had brought her aftioq • [480I 
at law, upon her covenant, agaiim the heir at law itdelervcsto ** 

be confidered, whether the heir at law could have come into this 
court to have been relieved againff the remainder-man, and to 
have had this land fettled in ca^ of his perfonal effatc, and dif- 
charge of the covcn.'int laid on him by the anceftor. It is abfurd 
to imagine, that the words ** or otherwife’* ihould relate to the 
manner of the convepnee; or that the fettling of other lands, to 
the value of five hundred pounds a-year, than thofe comprehended 
in the power, would not have been a full performance of the cove¬ 
nant. And it is iinpofiibic that the heir making a fettlement upon his 
mother could be fuppofed adting in purfuance of a power enabling 
a man to fettle land upon his wife for her jointure. This is a ca^ . 
of great importance. Marriage* fettlemcnts and executions of 
powers are of daily ufe } and therefore 1 flinll be very cautious of 
making precedents. I will not determine it without the aififfance 
of fomc of the Judges; in the mean time I wijl dirccl pn inquiry 
into the aflets, that fo I may know Iiow far Lady Coventry is con¬ 
cerned in the quell ion. 'I'he prelent earl being only ten.uit for life, 
no decree that 1 can make will bind the illue ; aqd therefore it is 
more fafe for the Lady to have a latisfacfion out of the aficts upon 
the covenant, if there be enough to anfwcr all her demands. 

N: B, When fhe capfe came on again, tfie Judges that the 
Lord Chancellor called Ko his allifiance were of opinion, that the 
marriage-articles entered into by Earl Gilbert, together with the 
deed of fettlement drawn by his dfreclion in purfuance of the faid 
articles, was fuch ah execution of the power referved in the will of 
Earl Thowas his father as was binding in equity. 


And accordingly it was decreed, that the plaintifF fhould 
have '* for her jointure the lafids mentioned in the (aid intended * r 4S1 1 
(ettUment. ^ 


HiU 
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Cafe 215. againjt Filking and his tWife. 

A^ifeofiandi * GRANDMOTHER haviDg no children, but only a grand*' 
*^5/**^ **.’ fon and granddaughter, and being a Roman catholic^ (he made 
ttnder eighteen her will on the 8th of May 1716, by which will (he devifcd her 
years «f age at elf ate to three truilccs, whereof two^wcrc Roman tatholict^ the 
Ae death of the third a p'itiJlanU She dcvifcd the cifatc to be fold for the pay- 
leftator, and of her debts; gave a hunth ed pounds legacy to her grandlon, 
mOTtiB wh^was her heir at law j and directed that the furplus ftould be 
after attaining paid to her gj-.mddaughter, at her age of twenty-one or marriage, 
that age, purfu. provided (he married with the cunfent of the two popilh truflecs, 
ant to IT.the proteftant trullee being to be unconcerned in that aiFair. 
*'*'*^od d*Arifc * Having made this will, (he died in 'July 1716. In Augujl 1717 
i!x *he granddaughter married a proteftant, by theconfent of the popilh 

^ * truftees. At the time of the death of the grandmother, the grand- 
8.C. 9. Mod. was but nine years of age, and educated in the Roman catholic 
8^. Cafes Ch. religion. 'I'he granddaughter, at the time of her marriage, was 
’ fifteen, and likewife educated a papift, and profelled tliat religion at 

S. c. %. Peer, the time of making the will, and of the death of tlie grandmother, 
Wtns. 6 . gt the timeof themajrriage. Both grandfon and granddaughter 

^ conformed, taking the oaths, &c. before they came ta 

JIOTft 922* , /» • 1 ^ ^ 

the age of cightcciu 

It was the perfuafion of witnefles examined in the caufe, that the 
true motive that prevailed with the grandmother to dilinherit her 
' grandfon„hcr heir at law, and give her eftatc to the granddaughter, 
was, that the grandfon being but nine years of age, flie did not 
. know but he might eafily be brought up a proteftant; but the 

* r 4S2 ] * granddaughter being fourteen years of age, and fo better 
^ ^ grounded ki her principles, Ihe hoped would firmly adhere to thq 
Roman catholic religion. 

Though the popilh truftees confcnicd to the match, and that 
■with a proteftant, yet nothing was fettled upon the wife but barely 
her own fortune; and that toofubjcdl to a power of revocation by 
the hulband and the popilh ti uftecs. 

The queftion now before the Court was, Whether this devife 
to the granddaughter was not void by th6 11. & 12. /if 71 /. 2. c. , 
and fo 5 ie grandfon intiiled to have the truft of the refiduc, £crccd 
to defeend on him, as heir at law, and having taken the oaths, &c, 
as that aef requires, within fix months after the age of eighteen ^ 

This point depends upon two claufes in that ai 5 f. The iirll 
claufe cnadts, « That from and after the twenty ninth of Septotn-, 
« her 1700, if any perfon educated in the popiin religion, or pro- 
felling the fame, lhall not, within fix months after attaining the 
« age of eighteen, take the oaths, &c. fuch perfon lhall, in refped) 
of himfdf only, but not in rcrjicd of his heirs or pofterity, be 
difabled and made incapable to inherit or take by defeent, devife. 
V or limitation, in polTeflion, reverfion, or remainder, any lands, 
S* tenements, or hereditaments: and tlut during thq life of liich 

“ perfon, 
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' ^ *■ 

' peribn, or until h£ or Oie {hall take the faid oaths, 8 (c. the next tint 
'' ** of his or her kindred, which ihall be a proteftant, {hall have 
** and enjoy the faid lands, &c. without being accountable for the .^*^*‘**J^* 

« profits.” 

The ficond claufc enaits* ‘‘ That from and after the tenth of 
** 4 p>'fl 1700, every papift, or perfon making proftllion of the 
popilh religion, {hull be difabled* and made incapable to pur^jde 
“ cither in his or her own name, or in the name of any othci per- 
“ fon or perfons to his or her ufe, or in trult for him or her, any 
“ manors, lands, profits out of lands, tenements, rents, terms, or 
‘‘ hereditaments, &c.’' . 

* It was argued for the grandfon^ the heir at law, that it *[483! 
cannot be difputed fince the cule of Roper v. Radcliff (a)y that 
though the eftate be devifed to be fold for the payment of debts, 
yet as to the refiduwrty it muft be cojifidercd as a devife of land, 
ft mult llkcwifc'bc admitted fince that calc, that the word ** pur- 
** chafe” in the (econd claufe does include devifes, and all manner 
of ways of coming to cltatcs in oppofition to defeent; and conle- 
quently, that if the granddaughter be a perfon that falls under the 
fccond claufe, this devife to her would be void. A s to the delcrip- 
tion of the perfons to which tlie word “ purchafe” iji the fecond 
claufe does relate, it is only a papift, and one profelfing the popifh 
religion. And certainly the granddaughtcci who is proved to 
have been educated in, and to have profeilcd the popilh j'eligion afr 
tlie time when the will was made, when the teftatrix died (the time 
when the right to the nfiduim vefted, though it was to take eiFedk 
infttturotV\T..'jA the age of twenty-one or marriage), nay at the 
time of the marriage, tmd fo zealous in her religion <is to declare 
Ihe would be torn to pieces by wild horfes before {he would turn 
heretic^ muft be efteemed one that comes within the dc-feription in 
the aft, “ a papift, or perfon making profellion of the popi{h 
“ religion.” And though {he has fince conformed, yet {Ince {he 
did not do fo at the time when the teftatrix died, the time when 
her intcreft vefted, the fubfequent conformity will not replace that 
intereft which is now vefted in another. All this is (b plain, that 
itcou^d not in the leaft he controverted, were the queftion fingly ta( 
be determined upon this claufe. But it may be objefted, thaf 
there is another claufe in this aft, and care muft be taken that 
fuch an interpretation be put upon both thefe claufes as to makn 
them confift with one another, which I own muft be done; but the 
* putting of this conftruftion upon the fecond claufc will not con- ♦ f aSa ^ 
tradift anything enafted by the firft. For whoever confidcrs the L 4 4 J 
aft well will fii\d, that the law-makers intended, by the firll 
claufc, to have regard to the eftates that then wenc, in being. 

And as to thefe it is plain, that the aft never intended to break in 
upon, or interrupt the courfc of, the defeent; but only to create a 
^mporary fiicapacity or difability of taking the profits, removeab^ 

Afltf, 93. *34. 

by 
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Witt by conformity before fuch an age. And thougli the word ** devili^* . 

r^iK *** claufe, yet it muft be underftood of fuch devifes a» artt 
*^®%ned to prevent the defeent; and confequcntly muft relate to 
' fuch dcvifecs who, being heirs at law, would have taken bv defeent 
had it not been devifed to them. And had they not done this, 
they had dojtc nothing; for the ail m\^ht have been evaded with 
3)1 the eafic imaginable. As by the former clauro the ft3tutc pror 
vidtt* for eftates then fubfifting, by the focond it intended fo. jpro- 
vide againft all new acquifitions by perfons profclTing the Roman 
catholic religion. And here the legiflators thought it rcafonable 
to provide againft this, not by creating, as in the former, a tempo¬ 
rary incapacity, rcj^iovt’ablc by conformit)-, but a total and abfolutc 
incapacity to take at all. As the grarddaughter appears thus 
plainly to have been within the dclcripiion of the laft claufe, 
fo it is IK) Icfs plain, that the grandfon, being heir at law, has, by 
his conformity within the time preicribcd by the afl, in the Hrit 
claufe of it, put himfelf in a capacity (^'taking by.dciccut, as heir 
at law. 


*[4853 


It WAS ARGUED /«favour of the grandchiughtcr., thatthe great 
defign of this aift of parliament was to encourage Roman catbolhs^ 
to turn protijlantsy by making it their intereft fo to do: whereas 
this interpretation would be a great difcounigcmcnt} ftnee by 
turning they were to receive no advantage. And therefore it wa^ 
* infilled, that fmee this laft claufe was in that rcfpe^l tnorcievere, 
and created a total incapacity, witiiout reftoring them upon thcii* 
conftnmity, it fbould not be extended to any that could poftibly 
come within the former ; and that therefore, as the firft; claufe re- 
fpedlcd perfons under the age of eighteen, fo none ftiould he deemed 
perfons profeffing the pf»pllh religion within the fecond claufe, but 
fuch as were above that age at the time of the purchafe : and that 
the firft claufe may extend totlic granddaughter is plain, the words 
being “ to take by defeent, limitation, or devife.” 


Parker, Lord Cbnnceihr. The grandfon feems to me to have 
a ftrong cafe. It is admitted, that the granddaughter is within the 
exprefs words of the fecond claufe i (he being proved to be a perfon 
profciiing the popifli religion at the time k)f the making the will, 
and of the death of her grandmother, and of her mafriage. 
But it is faid, that this iccond claufe muft, as to the perfons to 
whom it is tp relate, bereftrained by the iirft, fo as not to extend 
to any comprehended in that claufe j for otherwife, as the difabiii* 
ties created by thefc two claufes are difterent in their nature, the 
one part of the would contradi^i the other. The meaning of 
the firft claufe in this a£t has been very niiicfi iniftaken. It has 
been imagined, that this claufe has relation to the age of the perfon 
at the time of the defeent; whereas the a£l fays nothing at all to 
that matter. For it is plain from the act, that the age of the perfon 
has relation entirely to the time of taking the oaths, &cf not of the 
defeent: and therefore though, when ttie infant comes to the age 
of eighteen, the defeent has not happened, yet then it is that the 

time . 
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time pt’elcribed by t])e a£t for qualifying! &c. commenqte, in order 
to become capable of what may hereafter defeend to him. 
In cafe he flips this time, and * the land defeends afterwards, the ^ 
incapacity by the adt takes place; nor is this any hardfhip, fince 
he had it in his power, by a timely conformity, to nave been capa¬ 
ble of taking it. I'hC firft claiifc in this adl of parliament has 
refpcdl to old fubfifling eftates ; but whereas the law-mak^ 
plainly forefaw, that if they (hould 'only ufe the word “ defeeWd,’* 
the adl would fignify juft nothing} tliercfore the words “limita- 
** tion and devilc” were added j the firft to comprehend all thofe 
eftates where the prefent pofleflbr bting only tenant for life, tho 
fon in remainder was to take by limitation ; the other of devife, to 
prevent the interrupting the defeent, and fo evading the adV, by 
devifing to the heir at law. 'riie fccoiid claufe has relation to 
eftates to be created in fuiuro. And as to thefe eftates, tht 
Icgiflators thought it reafonablc to create not a temporaL 
incapacity, rein9veablc upon conformity by a certain age, but 
a total and abfoiutc difability to take af ail. From this view of the 
adl of parliament it appears, that the words in the firft claufe, 

“ devife and limitation,” have a proper ufe and fignification, 
without breaking in upon the fccond claufe} for they extend 
to all fuch devifes and limitations as are not made void by the fecond 
claufe, of which many iriftances could be given. And thus it 
appears, that the fecond claufe, being entirely diftindl from the 
firft, the age of eighteen is entirely immaterial. Evgn in the 
opinion of the Counfel for the granddaughter, the Icgiflators did not 
think prtjper to lay perfons over the age of eighteen, and profefling 
the popilh religion, under the temptation turning proteftants 
by giving them their eftates upon conformity; and ti.vicfore the 
argument drawn by the Counfel for the granddaughter, from the 
intention of tiic legiilators to encourage papifts to turn /teftaiitS, 
by giving them their eftates again, is of no farce; for in the firft 
* claufe it was their inteniit>r., but in the fecond moft evidently it 
was not. 'J'he only remaining queftion will be, to fix the time 
when a perfon may be feid to profefs the popilh religion ; and this 
indeed will be extremely diiiieiilt, and perhaps impoffible, upon 
account of the difleroMce vi c.ipacitj-, education,&c. I can be fare, 
that at one, two, or three years of age, a perfon cannot be faid to 
profefs any religion at all, and confequently not the Rmtin ; fo at 
eighteen and befoie L can be fine, that peifons may profefs the 
jrcRgion they arc (»f, and confequently the Rsinjw This tne 
makers of the acl plainly fuppofed, when they enaeded, “That if 
“ any perfon profelling, £cc. fljjall not, within fi.x mtmhs after 
attaining the age of eighteen, &c.” jBut for the exact bounds, 
it is impofliblc to fix them ; and they muft therefore be left to the 
difcretioii of the Judges, who will be very indulgent in this matter. 
T'hc calc Is a new orw; a(id lh'..'i;(orcL 1 will luve thq afliilance of 
the Judges, t 
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Vttt 

Fii-XlK* 
M*i9 xiiWirs. 


But his lordfiiip dire^d Tome ilTues at i^Wj to brintg the cel^ 
more fully *bcfore the Court (a), ', : 

(•) TW« cafe came on again in the LoaoMAccixtnzt.Byinfavour of the 
month of yune 1725, upon the amended defendant—See S. C.polt. 536. a. Peer, 
bill, before Kjkc, L»d C.l>ai:cdl*rf who Wmsl 13. netis. 
elccreed, contrary to the opinion of ^ 



Cafe 226. 


Mills' againft Eden. 


Care of court of 'T'DEN being indebted to Mills in the fum of five hundred 
equity to fee Hi pounds, for his.better fecurity confefTed a judgment to him. 
latw^^ d** nlOnth of July 1712, Eden made his will, and devifed his 

^ ■ land to truftees to be fold for the payment of debts, and died. 

Abr'* !^*** The truftees being dead, or refufing to art, admiiiiftration with 

■ the will aiineJtcd was granted to * the phiintifF ?AUb^ as being the 

* £ 488 3 largcft creditor, and that by judgjtjeiit. Mills brought this bill 
agaiiift the widow, and others of his creditors, to have an account 
or the eftatc, difeover incumbrances, &c. 


What was fpccial in the cafe was this : 

Eden made a fettlcmcnt upon his wife after marriage, of the 
Ihnds that were then his father’s, in bar of dower and tiiirds ; his 
father joining with him. 'I'lic ufes in the fettlcmcnt were to the 
u(e of his father for his life, then of the mother for her life, 
remainder to the ufe of Eden for his life, remainder to Mary Eden 
his then wife (the defendant) for her life, for her jointure in bar of 
her dower, thirds, &c. remainder, &c. 


I'hc fifther was alive at the lime when the defendant Eden put in 
her anfwer, but died before the hearing of the caiife. She by her 
anfwcr waived this fettlemcnt, as being made after marriage, and 
not to take cfte^l, in the original creation of it, immediately upon 
the death of her hufband, as the ftatute about jointures requires; 
for the father might outlive the hufband, and in fart did ro,and fb 
might the mother; and though they are fince dead, yet that will. , 
not make the jointure more binding. 

She therefore infifted upon having her dower. * 


*1:489 3 


But THE Lord Chancellor feeing in the cafe, that if fhe 
waived this fettlcmcnt, thefe lands would go to the heir at law, 
notfubjert to the payment of any debts, fince it was never part of 
theteftator’s eftate, the father outliving him ; and that if flic w'as 
to Iiavc her dower, there would f.ot be aftets to pay (as the Counfcl 
faid) five (hillings in the pound i and fo that the wife did this, in 
favour of the heir at law, to the prejudice of the creditors ; 
* HE DECREED, that file ftiould take this eftate for her life, under 
this fcttlement; but that fhe ihonld allign it over in truft for the 
creditors, whofhould convey to her a third of the Jind of her huf^ 
band for her dower, free from incuinbiauces. He faid, that this. 


wa» 
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iiQ RVdre than wjiat was agreeable with what the Court does In Mitaa 
other cafes i as in decreeing a judgincnt-creditor, wholias his elcc- 
• tion at law to relbrt for his feti&fadlion to either real orperfonal ***<" 
eftate, to make fuch an elcdiion as fimplcocontract creditors 
may not be defrauded {a), 

(«] See Sagittary v. Hyde, x. Vim. Lsnnoyv. Duke of Atliol, x.Atk. 4C6. 

4.5 Torcy r, Afaiih, z. Veto. tSz. 4. Fontbkinquc'i Equity, joz. , ^ 


Cock a^ainjl Goodfellow. 

TTT ALTER COCK devifes by his will one-third of his peribnal 
' ' eftate to Ills wife, the other two-thirds to be equally divided 
among his children, with the advantage of furvivorfliip, in cafe any 
of them died before they came of age. He made feveral, and 
among the reft his wife, guardians of his children. He dire^ed, 
that the eftate of the children (hould be placed out to intercil, or 
other way of improvement, by the confeiit of the majority of the 
guardians ; and he further dircdled, that his wife fhould have the 
advantage of the improvement of two-thirds of the eftate of the 
children, without any account, for their maintenance ; and that 
the intereft of the other third fliOuld go towards the increafe of 
their fortunes. He makes Ins wife executrix, and dies in Augujt 
y: 712, leaving behind him a very confidcrablc eftate, both in money 
and the ftocks. 

His wife proves the will, aiid takes pofleffion of the eftate. 


Cafe 227. 

A rieed mad«^ 
a tnder two 
months bc£or»- 
an a{k of bank, 
ruptcy commit¬ 
ted, forfccuring 
the fortunes 
children out of 
truft-monies in 
his hand, is good 
againlt the cre¬ 
ditors. 

S. C. a. Eq. 
Abr. zoo. 


h\ May 1714, loiter f ov/./irwr?/;, one of the wife’s brothers, 
died, and left in money to the 9!iildrcn about * five •’nd twenty ^ p 
hundred pounds, which money came into the hands of their L 4 - 9 ® 
mother. 


It was proved by the book-keeper, that immediately upon the 
death of the father, an account of the w’hole eftate was taken, and 
an exact eftimation made of what each child’s lharc came to; 
and that the accounts ot every child, with the intereft and income 
belonging to his fortune, were, with great exa^nefs, kept feparate 
and dilUndt until the year 1710, when, upon carting up the 
accounts, the whole eftate belonging to the children was found tQ 
amount to about four and twenty thoufand pounds. 

In Afay 1720, Ah's. Cji, the mother, treated of a matcli for her 
cldcft fon with a daughter of Lord Ti ever j and by marriage- 
articles it was agreed, that live^ihoufand pounds Ihould be paid by 
the mother, Mrs. Ceck. ai.d ftvf* thoufand pounds b) Lord Trevor, 
into the hands of truftix?, to he laid out inland, and fen led in the 
ufual way of marriage-fetifemcnts. Airs. Cock covcnajited befides, 
that (he would purchafe a hundred pounds a-ycar, and fettle it tQ 
the fame ufes^as the former, except tlic jointure. 

’ About this time AL s. C:ek lays out about ten thoufand feven 
hundred pounds in a pur^liafe of land of one Sect. 

Mrs, 
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A il/rj. Cfci all this time carried on a vary great trade* III, 
*72.0* her brother Vandermafh^ in Holland^ fent her VitoriLN. 
‘ that though he had in efFc£ls more than enough to anfvrer all 
demands, yet fo great was the run upon him, occaftoned by thia 
fuddcn fall of credit in Holland^ that unlcfs Ihe would fupply hiih 
immediately with money and credit to'the amount of forty thoufand 
fiourfd^ h 6 could not Hand it. 

Mrs» Cock complied with his defire; but at the lame time, viz, 
the nineteenth of October 1720, Ihc makes ad^ed, wherein, taking 
boticc of the will of her hulband, and what was left thereby to her 
children, and of the will of the uncle, and what he left them, and of 
the fum that appeared due to the children upon an account taken 
id the year 1719, and of the marriage-articles of her fon, by which 
* C 49 * J thoulana pounds was to have been paid to * trullees for, &C. 

and a hundred pounds a-ycar purchafed, &c. Ihe covenants that, 
for the better feCuring what thus appeared to be due to her children, 
(he would itnmcdiattdy transfer to truftees, &c. all that Ihe had in 
the fevera! funds; and whereas the books of the South-Sea Com- 
fany were then Ihut, lljc declares, that as to the South-Sea Ifock, 
Ihe was but a nominal truftce fcT her children, the (lock having 
been bought with their money ; and that as fnon as the books 
were open, llae would transfer, &«. And in the fame deed, the 
cflate that Ihe had for her life was cojn'cyed to the truftees for 
iiinety-nine years, if Ihe Ihould live fo long, as a further fecurity 
for her children: the eftatc likewife purchafed by her of Scotj 
with a view, as flie f.iid, to have made good the marriage-articles 
of her fon, was conveyed to truftees for that purpofe. 'I ne truftees 
(the children’s demand fatislicd) were to Hand feifedpf thefurplus 
to the ufe of the mother. All the ftocks that were traiisferrabic 
Were transferred next day. 


The fixth of Decmher^ Mrs. Coe I became a bankrupt; the 
childien of Mrs. Cock bring their hill to iiave this deed eftablifhedy 
And to have the preference of A!rs. Coci*s creditors. 


It was Ait(>UED/« favour of the children^ that this deed being; * 
made two months before any ait of bankruptcy, and for fecuring 
that to which the children had <1 juft demand, was a gasHldeed. 
It was faid, if the (pecilic ailets or her hulband and brother had 
remained ia her hands, unblended and unmixed with her own, and 
then this mUfortune had befallen her, tJicrc could have been no 
queftion, W hether the children’s eftate could be fuhjeil to the 
mother's debts ? and therefore ihg t]uuftion can only aiife from the 
mother’s having blended and mixed thole alllis belonging to her 
• £ 452 ] children with her own eftate and traile. * And fince this was an 
ait that it was impofliblc for the children to prevent, and from 
whence they could not receive the leaft poHIbillty of advantage, but 
might be very great fufferers, the mother, if Ihc has been guilty or 
it, lias broken the truft repofed in her. Kow if the mother, being‘' 
* fcjillbie ot tbis, has by this deed ci.d.avuurcd, us in juftice arra 

coiirciemc. 
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eonfclence fhe ough(, to prevent any inconvenience ^hey might Coes 
otherwife have been liable to, from that wrong Aie had done them, 
in mixing their eftate with hers, this, as it is an a£l of juftice to *^“®*‘'**'*-®'*^» 
her children, will be always favoured in this court. It would be 
very llrange to &y, that if Mrs. Cock has been guiltv of a breach 
of trufi, the afliances, who %nd in her place, ih»l take advantage 
of ii^ when fhe nerfclf could not} and that in confequence of thi^ 
the eftate of the children (hall be vefted in the aflignees for thetr 
advantage. This deed has done no more for the children thanpof- 
fibly what, by a bill brought in this court, fhe might have been 
compelled to. The cafe of Taylor v. IVheeler (a) was quoted, as a- Vern 564. 
a ftrong cafe in favour of the children. I'hcse a copyholder in fee 449 - 
furreiidered to the ufc of the mortgagee in fee j but before the 
prefentment of the furrender became a bankrupt. LordCowper, Ldcur/tlwu^jh 
upon the queftion brought before him, Whether the aflignees of by defcAivc 
the commifTioners of bankruptcy fhould be preferred, or thc“«v®ya"«, 
mortgagee ? decreed in favour of the mortgagee j becaufe the 
aflignees ought not to be in a better cafe than the bankrupt, who Ihcc^muSm- 
was bound in equity by this dcfcdlivc conveyance. So in ^e fame cr$ of bankrupt- 
manner as to the flock transferred, Mrs. Cock being bound in Jaw cy. 
and equity ; and as to that untransferred, in equity, the aflignees 
who ftand in her place inuil be fo too. 

* Argument /// favour of the a(Ji?ne€S. As to the accounts ran''! 
that were faid to be kept feparate and dirtindf •, it was fuid, that as •• •* 

'thefe accounts were n(;t binding <.n one hand with refpeit to the 
children, lb on the other hand they ought not to prejudice the 
creditors, I befc accounts were kept merely dor the mothcr*s 
fatisfadtion, and vvei e entirely under her power. No nart of the 
eftate whatever fpeeificaied by them to the children ; anj’therefore 
they are not In the cafe. Then it was argued, that the deed was 
void from the time, miturc, and end of it. As to the tinK i it was 
made but two months before an adlual bankruptcy, which in all 
probability fhe then forelaw. As to the nature ot the deed ; there 
)sin \xfuggcJliofalft \ for that part <'f it wherein fhe fejs, that the 
• Hock was bought with her cliildrcn's money, is entirely fdfe; nor 
is the price mentioned at winch the flock is bought. So likewife 
what ike fays, that fhe is but a nominal trullee fur them, i<^ all falfc; 
for it dods not at all appear, that this part of the eftate, confifting in 
the flocks, was anyways appropriated to the children before this 
deed. Another badge of fraud in this deed i*-, that file plainly 
appears to be putting cvery-thing out of her own power, ami 
covering every-thing by it j for .her eftate for lih* in land is by it 
veiled in truftccs, RS a further feewrity for the children. As to the 
end of the deed; it is to give an undue preference to her cliildren, 
who muft be acknowledged ro be cieditors. And as fer as the 
preference is undue, tanto it is to defraud the rcll of the credi¬ 
tors. And then this deed itfelf amounts to an ad of bankruptry ; 
jfbrit falls direClly within the defeription of 1. c. 15. of a 

.(f) * Abr. 12a. 312. 2. Vein. 564. 2. S..!k. 449. 

VqL. a. D d ft.iuduleiit 
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* fraudulent deed, made on purpofe to defeat or delay creditois. 
Befidcs, this deed is plainly a voluntary one j for flie was at a 
* perfect liberty whether (he would or would not make it. And it 
is made to prevent that equality which in a court of equity is 
always accounted the greateft equity. As to the flock untranf- 
ferred; it was faid, that the aflignccs were within .the common- 
Kl{lc of equity} that having law ^d equity of their Ade, they Ought 
to prevail againll the children, who had an equitable right only. 
As to the cafe of Taylor v, Wheeler (a) } it was faid, that cafe 
differed from this. For firft, there the money was lent upon that 
very fccurity of the copyhold land ; and there being an inchoation 
of a legal eftate, complete fuead the mortgagor or furrenderor, 
there was, as Lord Cowper obferved, a lien upon the land, and 
the mortgagee might have compelled a fpecihe performance ; 
which ill the nature of the thing is impofliblc here, one hundred ^ 
pounds flock being as good as another. And fecondly, it did not 
.appear, that thefurrender was made upon a view, of his becoming a 
bankrupt. As children will reap the greatcfl advantage from their 
parents undertakings, fo it is rcafonable that they fhould, at leafi as 
much as creditors, fhare in the misfortunes of their parents. 

It was replied in favour of the children^ that no deed could 
be a fraudulent deed, fo as to amount to an a6l of bankruptcy 
within the flatute 3. 'Jac* i. c. 15. but what would be efieemed 
fraudulent againll a purchafer, by 27. £//z. c. 4, which it can 
never be faid that this is. The deed in the llatutc 3. Jac. I. c. 15. 
is fuppofed to be a deed of truft for the advantage of th? bankrupt, 
and to avoid * the payment of debts *, but this is a deed in trull for 
creditors!, and for the payment.of debts. Nor will the preference 
created by this deed make it fraudulent, h or an executor may by 
law, among debts equal in their nature, give a preference to wnich 
he pleafes j nay, by confelling judgment to a creditor by limple 
contrail, he may give him a preference to creditors of a fuperior 
nature. Every man by paying a debt, when he owes others, gives 
that creditor a preference. If paying of the children, if they had 
been of age to receive it, had been lawful for the mother, as molt 
certainly it had, the giving fecurity/or the doing of it mull be 
lawful too. She was fo far from being a bankrupt at the execution 
of this deed, that it is plain flic did not think of becoming one at 
the time j for if (he had, fhe never would have fent her forty 
thoufand pounds to have fupported her brother’s credit. The cafe 
of Taylor v. Wheeler, reported by Salkeld {a), is a ftrong cafe ; 
for there the mortgagee had no rtiorc eftate in law in the land than 
the children have here in the 'flocks untransferred. Articles of 
agreement for a jointure have been held good againll aflignees, 
though legal eftate in them. 

P AR K E R, Lord Chancellor, after giv ing a narrative of the ftate of 

the cafe, obferved, that the claufe of the will that dire^ the 

« 

(«} Salk. 449. 


children’s 
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^iMISren** fortunes to«be placed out by Mrs. Coci^ with the confent Cock 

ombe. major part of the guardians, to intereil, or other way of 

improvement, muft be underftood exclufive of^trade ; fo that it Gooi)iri.itow, 

was plainly never the intention of the father, that the fortunes of 

the children Qiould be hazarded in the wr.y of trade. He obferved 

further, that .whoever traded Itrith her knew that ihe had but one- 

third.of her hufband’s cflatc ; and therefore gave her credit upoQ 

account of • that third only. And for her to have hazarded the * f ][ 

fortunes of her children in trade had been a plain breach oftruil in 

her. He took notice, that upon the death of the father there was a 

great part of his eftatc in the public funds ; and that in the year 

1720 (he had a great deid of money in the* futjds, which as to 

a great part of it might be the very original flock of her hulband, 

or at leafl flock replaced in the room of it. It is plain, that as her 

ruin was owing to the bankruptcy of her brother, ihe hoped this 

might have been prevented by the fpcedy fupply of forty thoufaud. 

pounds, which ih» font him at this time, if flic had not thought 

this, it was direiflly flinging away fo much money. So that this 

deed cannot be faid to have buen made upon a certain view of her 

becoming a bankrupt. Fears, indeerj, flic could not but have} 

fhe might think, that though her brother did aTure her that this 

fupply would fupport his credit, yet poflibly it might not. 

And therefore at a time when {he was ftriking this bold 
flroke to fave her brother, it was but juft and prudent for her to 
rcfolve in all events to fecure what was due from her to her chil¬ 
dren. The objeftion againfl this deed, that it is a fraudulent one, tat. i. y-c. x. 
and within the ftatutc of i. Jac. i. c. 15. bccaufc made fo near the 
a£l of bankruptcy, is a very frivolous one ; for the deeds meant by 
that flatute arc deeds made to defraud creditors, whercaj this is a 
deed made to fecure a juft debt. But it is objedted, that this deed 
is made to give an undue preference to her children. 1 know not, Fonblanquc * 
what law or reafon there is to favour this objeiflion. Anybody Equity, 414. 
may make his creditor executor, and then the law gives him a 
preference; and not only fo, but the law allows this executor 
»to give any other creditor, in equal degree, a preference. Jt is 
true indeed, fometiines this Court will interpofe, bccaufc thefe 
powers may be an inlet toPfraud; but this Court *' will never take *1497] 
from tHfe executor himfelf this preference the law gives him. ^ 

Is not paying of a debt giving that creditor as great a preference 
as giving fccurity ? And yet it was never pretended, that paying 
of a debt Ihould be held an aft of bankruptcy, bccaufc but two 
months before the bankruptcy. , But it is faid, that this is done for 
children } and they are the Httclbpcrfons to fuil'cr in their parents 
misfortunes. Cafe of children is always favoured in a court of 
equity i they are efteemed as creditors of the parents by nature. 

If a man by his will give copyhold lands to his younger children, 
the Court will compel the heir at law to furrender to them. 

^Very ftrange*dotflrinc, that the plaintiflV, becaufc creditors by 
nature as well asjuflice, (liould be In aw'orfe condition than other 
creditors. Very flrange, tliat it Ihould be cilccsncd a fraud iu a 
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eocK parent to follow the voice of nature; efpecially when in doing dfis, 
••gautfl jjjg jjjgj jjyj juty and juftice require from her, as thfir 

CeoarcLiow. guju-^j^n and truftee. If the mother had been going to f^aiuliuud 
made this provifion for her children’s Security, me yery (kme 
objedlions might have been made. A man who knows he muft be 
a bankrupt may by law pay off any of his creditors. And this 
power, as it may be abufed, fo, on th&'Othef handj may be- very 
properly executed; there may be particular obligations in point of 
gratitude, &c. Affignecs can take nothing but what the commif* 
noners can aflign; and the commiilioners can ailign nothing but 
what the bankrupt could honeftly alfign to them. If Mrs. Cock 
had transferred (iubfequent to the deed) this fiock, for a valuable 
confideration, to perfons without notice, it lutd been a valid but 

* f AoS 1 hnaviih adf. The cafes of an * agreement tp transfer ftock, the 

* L 49 J transfer wanting, or agreement to lurrender copyhold, the furren- 

der wanting, are both alike; and therefore, as the Court will 
compel a furrender, fo it will a transfer. He laid, that a purchafer’s 
being decreed to hold the land againft a judgment, confelled 
between the time of articles and the^conveyance, was a veryftrong 
cafe for the plaintiffs. He called the deed an honourable deed j 
and eflubliihed it throughout. 
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Cafe 228. 

L e croy bought nine hundred and ninety pounds South- The queftion 
Sea (lock of Le Grandi but not caring to have this (lock was, whether a 
in his own name, it was at his defire transferred to the dc- Semb- 

fendant; from whom the plaintiff took a note, declaring that he 
was a truftee of this (lock for the plaintiff; and that he v^ould be <,f 
accountable to him for the flock and produce. Afterwards when when fold by 
the flock was fold for about fix hundred per * cent, the p^.intiffde* *«"» i oronlybo 
fired that the defendant would transfer the nine hundred and ninety for 

pbunds flock to him : The defendant accordingly transferred five ^„ds?j^cWv^ 
hundred pounds of this flock, and told the plaintiff that it would in favour of the 
be inconvenient to him at that time to transfer more, but that it truAee, upon 
was all one, for he would be accountable for the flock; and ad- circum- 
I vifed the plaintiff as a friend, not to part with that five hundred 
pounds flock, which he had transferred to him, for he was very 
fure flock would rife verwconfidcrably; which advice the plaintiff ®*^ 
admits he fo far followed, as that the five hundred pounds was flill ^ * ' 
unfold, believing the defendant to have a greater infight into thefc 
matters than himfelf. Upon the fall of the flock, the plaintiff 
brings his bill againfl the defendant, praying that he might account 
for the fbur hundred and nine^ pounds flock at the price the 
flock then went, viz. fix hundrejd pounds, infifling that when the. 
defendant told the plaintiff, that he would be account-able for th# 
flock, he undcrflood him to mean at the price the Hock then 
went 


It appeared by the defendant's anfwer, that the defendant had, 
> fome time after he was a truftee, mortgaged a thoufimd pounds 
flock to the South-Sea Company for four thoufand pounds, and 
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*•* that after^rds the defendant fold out all tho ftock he ha(f in 

£as?ham. «ame, except eighty pounds, but that he had more than fto« 
enough in another perlon’s name to have anfwered the truft,' if 
the plaintiff had infiffed upon a transfer. And he now offered to 
transfer to the plaintiff the four hundred and ninety pounds ftock 
and produce. ' 


Parker, Lord Chancellor, It is not material to prove at what 
rate the defendant fold the flock, for the fale was at his own rifk» 
If the flock had rofe, he would flill have been accountable for the 
flock, not the money j and therefore as he mull have flood to the 
lofs in cafe of the riu; of flock, it is reafonable he fhould reap the 
advantage upon a hill, indeed, if the plaintiff' has fuffatned any 
lofs, by the truftees meddling with the trufl flock, he ought to 
[ 500 3 have a fatisfaflion for it; but nothing of this appears; * on the 
contrary he, believing the flock would flill rife, has the five hun¬ 
dred pounds flock actually transferred by him unfold to this day; 
as probably for the fame reafon, he would have had the four hun¬ 
dred and ninety pound flock flill by him, in cafe that likewife had 
been transferred to him. It is extremely hard to conceive, that 
when the defendant told him he would be accountable for the flock, 
he fhould undci (land him of the money arifing from the fale of 
the flock ; when it is plain, he took the defendant’s advice of not 
felling, and believed the flock would rife; and therefore would 
naturdly defire, as in reafon he might, that the defendant would 
be accouhtable for the ftock. I take it to be very plain, that the 
defendant has not fold, but mortgaged the trufl flock. For fince 
there is no fpcciffcating one hundred pound South-Sea ftock from 
another, a court of equity will never adjudge a man to have 
broken his trufl in a higher degree, when he may with equal 
reafon be adjudged to have done it la a lower; and therefore the 
ftock mortgaged mufl be efteemed the ftock of the plaintiff, the 
flock fold that of the defendant. The defendant mufl only ac¬ 
count for the ftock and produce. Let both fidcs bear their own 
colls. In calc the defendant had failed, atid the flock been worth 
redeeming, he thought the plaintiff would have had a clear title to 
redeem; but tlurn the Company muft iiavc had notice of the. 
trufl. 

• [ 501 ] 


Caic 229; Gore ogahiji Gore. 

A devife to "I^ILLlAM GORE had iffue 7 hsmas and Edwardy and being 
cniftecs and ' ^ feifed in fee of certain lands; he devifed his lands to two 
•***" * truftees and their heirs for the tcrrA of live hundred years, for the 

of fifty pounds a-ycar to the cldcft foil during his life, 
the p^mrnt of remainder from and after the determination of the laid term, to 
an annuity to his the ufc and behoof of the firft fon of the body of the (hid Thsi/ias his 
eWrtl fon forirfe, eldeftfon to be begotten, and the heirs males of the body o/the fii It fon ; 

from and after the determination of the term, to the ufe of the firil f'jn of the Ixidy uf fuch cldeft fon 
to be begotten, Ac. and for default of fuch iffue, remaindir ov't ihr rtmainder it good by 

way of rrrr«r*ry drvi/e.—'S. C. 9. Motl. 5. S. C. 2. Petr iS. s. C, 2. Eii. Abr. i-io 

S. C. 2. Ear. 2cy. 229. 355 S. C. 2. Sua. 99S. 
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remainder to die fecund, third, and fo on to the tenth fon over in 
tail; and for defiultoffuch ifliic, remainder to E(htfard^i%kconi 
foiL 

N. B. When the teftator died, his eldefl fon TTiomas had no 
iflue; but fince his death had iiTuc a daughter, and very likely to 
, hav e more children. • 

Parker, Lord Chancellor^ madt a cafe of it, and fent it to the 
Judges of the king’s bench for their opinion. The Judges cer¬ 
tified their opinion to be, “ that the devife to the firft fon of 
“ Thomas Gore was void; for it could not take efteil: as a remain- 
** dcr, bccaufe there was no freehold to fuppprt it; nor by way of 
“ executory devife, becaufc it was not to take place within that 
** compafs of time the law allows for that purpofe. 'I'hey de- 

dared likewife their opinion to be, that the remainder to the 
** fecond fon was vefied in him on the death of the tefiator.” 

When the caufe, upon the certificate of the Judges, came back 
into chancery for the dirc£fion of the Court, 

Sir Robert Raymond, Attorney-General^ was going to argue 
againft the opinion of the Judges i but was * flopped by 

The Lord Chancellor, who told him, that he thought he 
muft be concluded by the opinion of the Judges. He admitted, 
that in caie he had fent for the Judges to have afiifled him in the 
hearing of the caufe, and the reafon of the Judges had, not con¬ 
vinced him, he mufl have a£fcd according to his own underfland- 
ing, for it was to be his decree, not theirs (and this Lord Not¬ 
tingham did in the cafe of the Duke of Norfolk), but that here 
he was not at that liberty; having not heard the arguuwnts at lav/ 
before the Judges, nor been acquainted with the grounds on 
which their opinion was founded; and that he looked upon the 
Judges here in the nature of rcferrecs. 

The Lord Chancellor, upon further debate ef the cafe, faid 
it was as undoubtedly the intention of the teftator, that the ifiue 
of the eldcft Ion ihould not be difinherited, as it was that the cldcfl: 
Ton fliould: That the intention of the teflator, if it could poflihly, 
by rulbs of law, ought to be fupported, being a very rcafonable 
one i and that Judges have been commended for being ajiuti In 
doing this. 

Upc» this it was faid, if the fon of the cldcfl fon Ihould take 
when born, it muft be % way of executory devife; and then the 
confequence mufl be, that the aldefl fon would take until a fun was 
born i whereas the teftator plainly intended him nothing. 

Loro Chancellor. I do not know, whether this be a ne- 
ceflary confequence. And whether 1 cannot take a middle way, 
and as theit is a precedent term, decQee that after debts paid, the 
truflees fhall be accouOUble to the after-bprn fon for the profits. 
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Let it ftand over. 

Afterwards the parties agreed before anything more was done 
in it (a). 


(a) Bot afterward, the ton of Tiomai 
Cert brought this matter again into Chan¬ 
cery, and King, LmJ Cbiii,ic!lir,fmx,it 
a lecond tune to the king’s binch, where 
Harpwickx, Cti^f Juftiti, 1’aok, 
1‘ro«yv, and Ltr., Juflim, were of 
opinion againft the opinion of their pre- 
decttHiis, that this was a good executory 
devile, and not too remote; for that it 
iiiuil in all event'!, one wav or otht r, 
happen upon the deaili of Con, 

whether he fliouM have a fen or not, and 


cither upon the birth of the Ton, or npon 
his death without iflueinale, tlie freehold 
mud veil; and accordingly they certi¬ 
fied, ** that the devife of the mandrs of 
“ Bari mu and Smthy to the firft fon of 
tt Thmtt Gere, is good by way ofexecu- 
tory dcvifc,and tlrat the freelioid of the 
faid manors, at the death of the de- 
“ vifor, vefted in his heir at law.’*— 
S. C. a. Peer Wins. 64. S. C. a. Strau 
SiS. 


• [ 503 3 

Cafe 230. * Lewis agahifi Lord Lcchmere. 

Bill for fpecific 'T^HIS was a bill brought by the plaliitifF for a fpccific per- 
ptrformaoec of * forniaucc of articles, bearing dale ihc thirtieth day of Augujl 
articles for the whereby Lord Leekmn eirAA covenanted to purchafe fuchan. 

years purchafe; provided the plaintiff did, on or 
with rafts} he. before the tentn day of November following, lay fuch an abflradl 
eaufc the title of the title before Lord Ltchmere's Counfel, as they fhould ap> 
was not laid be- prove, 
fore the vendee’s 

Counfel within Thc bill was diriiuflcd with cofls; bccaiifc the plaintiff had not 
the time limited, laid his title before Lord Lcchmere's Counfel within thc time 
S.c.tt.Eq.Abr. limited by thc articles; which time, THE Lord Ckakcellor 
»{i. 6Sy. was pleafed to fay, was very material; thc price South^Sea ftocic, 
from whence thc money for the purchafe was to be raifed, being 
upon the tenth of November two hundred and fixty per cent, and 
at tlie time of the hearing the caufc, but ninety-two per cent. 

Though this was that, upon which the Chancellor was 
pleafed to found his decree; yet there were fcveral other things 
ill the caufe. 


Whether it be 
confiftint with 
the rules of i- 
quity CO deciee 
a performance in 
fpic.e of i'o ex¬ 
travagant and 
unreafonabij a 
bargain as a (I.le 
oi l.md at fo: tv 
years pm 'jKiff > 
This (}u:r.t not 
detein.inidlicK, 
hut fee a. Vein. 
4 »j- 

• [ 5'’4 ] 


It was insisi'ED for the defendant^ that thc greatnefs of thp 
price, doubl • ilie value of thc land, wa^ realon enough for a'court 
of equity not to interpofe, fo as to Infurcc a fpceilic pcrforniancc; 
that bei.'.ir iiair-. ly a diibretionary power, and what the Court ex 
dchko jujihi.f is nf.l IiounJ to <!o. Il vv.i- acknowledged, that no 
decree liad In:-n rt.a'c j ioily upon this point; but it was feid, 
there W( re f v- nl where this c*;i( uniflance hud great weight 
with ilic Couit. In tl'.e e.tfc of rJnu"/r-j. J‘'ylct(a) of the uft 
Term, where tli.‘ vr.idnr bronght liis bi’l for the money, though 
thc decree was fouia! '! tipon the vendor’s not being *able to con* 
vey a manor, accordin g to his coveinnt; yet it being i.cknow- 
Icdgcd, that ihi^nranor was of little or no value, it is evident, ibag, 

{ej 2. E.j. Atr. ;e. 
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the odier circuixiftance in the caufcj the unreafonableneis of the Lxirt« 
priccy was that which really inclined the Court to lay liold upon 
z, pointy too incotiGderahle otherwife to have been taken notice of, 
in the cafe likewife of Hicks v. Philips (a) of the laft Term, 
which was a bill brought by the vendor for a fpecific performance 
of articiesy tiie bill was difmilTed; becaufe the vendor had cove- 
n!<r.i.ed to convey frecholdy and one acre or two proved copyhol^..;>'' 
even though the vendor offered to'procure an enfranchifement of 
this landy or make any compenfation in the price} which (hews 
the regard had by the Court to this other circumftance attending 
the cafcj viz, the unreafonablenefs of the price* 

As fo this point it was anfwered by THE CouNSkL for tbt 
plaintiff, that if a court of equity were to fet afide agreements 
upon this account, it would make all tranfadions precarious and 
"'uncertain, and inveit a court of equity with a very arbitrary 
power; the value Of money and land being always various and 
uncertain. That if any nieafure was to be laid down in this cafe, 
the point to be confidcred inuft be, Whether the contract was an 
unreafonable one at the time it was made. And accordingly upon 
this ground, it was lately determined in the court of exchequer, in 
this cafe of Keen v. StuckUy (b), that they would inforce a (peci- 
fic performance of thefe contra£ls, if the price was reafonable at 
the time the contrad); was made, how difproportionablc foevef 
after accidents might make it. 

It w'as insisted by theCounfel for the plaintiff, thatrihe claufe 
making void the articles, in cafe the plaintiiF did not, by fuch a 
time, lay fuch an abllraft of *■ the title before the Cuunfcl of the • f ^ 
defendant as they fhould approve, had been obtained ' fraud and 
furprize, and was an unrcul'unablc claufe. As to the fraud and 
furprizc, they failed in their proof; but infilled upon th- ’.inrcafon- 
ablcnefs of it; bccaufe though the title was never fo clear and good, 
yet if the Counfcl of the defendant (hould difippruvc of it, or give 
no opinion of it at all, the articles muil be void. 

fiuT TO THIS it -was anfwered, that the meaning of this claufe 
was no more than that the plaintiiF (hould make out a good title ; 
for if the Counfel (hould be fuppofed to a«^ unrcafon.rbiy, and to 
difapprovc of a good and clear title (fuch a title as a court of law 
or equity would take to be a good title) yet the dclcniiaiit would 
be bound, notwithilandiiig thedifapprobatton of his Counfel. 

It was said ly the Counfcl for the defendant, that though in Not the feme 

cafe of articles entered into for the purchafe of lands, the vendee 

* mittinj; the ven> 

dor to come Into cqiity for a fpccific performance, a;: there is for the vendee; f:nce the one comes 
there to obtain tliat ter whibli he no rdnerly at law, vm. the land; but the othtr wants nothing 
but the money, which he may recover at law in damages But this was determined in favour of the 
vendor; bccaufe upon mutual cuvenanb there ought to be mutual remedies. 

• 

(а) Tree. Cl'. 575. 2. Eq. Abr. tS. chrquer was rcTcrfed in the houfe cf 

688 . . lords, Gilb. £. R, sty.—Non t» ftr~ 

(б) But this decree of tlie courrof ex- mr U’iU.n. 


may 
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It*^* may undoubtedly exhibit his bill in equity for the fpecific per* 
fermance of thefc articles j yet it might admit of a doubt, whether 
MCKiisfta. vendor might do the fame. As to the vendee, though he has 
an ad^ion at law upon the articles, yet that founds only in damages % 
and therefore he may come into equity for the land, which on 
^eral accounts may poflibly be mor*; defirablc to him than any 
^cuniary compenfation. But for the vendor, he only defircs to 
have the money; and that, whether it be recovered at law in da- 
*tjo6 ] mages, or in equity, is but money ftill. * If it be faid, that at 
law the jury may at their own liberty and difcrction, give him 
what damages they upon all the circumftances of the cafe think 
reafonable; whereas upon a bill in equity, your lordfliip has no 
power to vary from die fum contra^ed for m the articles, be the 
circumftances of the cafe what they will; this feems to be a 
very odd reafon for coming into a court of equity, and the reverie' 
cf uriiat generally intitles people to relief in equity. 

But to this it was anjv'eredy that upon mutual articles there 
ought to be mutual remedies: that if the vendee had a remedy 
both in law and equity, the vendor would not be upon a par with 
him, unlefs he had fo too: that the remedy the vendor had at 
law, was not a remedy adequate to what henad in this court; for 
at law they only could give him the difference in damages, whereas 
he might for particular reafons Hand in need of the whole fum. 
Bcildes, by tlie articles the land is bound, and the vendor is in na¬ 
ture of a Itruftee for the vendee; and whether a recovery in an 
adioii of law upon the articles, may make him ceafe to be fo, is 
. not entirely clear. 

The Lord Chancellor wlis of opinion, that the remedy 
the vendor had at law upon the articles was not adequate to that 
of a bill in equity for a fpecific performance. 

However he difmiffcd the bill, upon the point above mentioned 
at the beginning of the c^e. 
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* Hobfon and his "Wife Trevor. Cafe 231 

T his was a bin brought for the fpecific performance of BiU fbr foe x* 
an agreement, made upon the marriage of the defendant’s performa^' 

Haiiahter with the nlnintifl*. * 


daughter with the plaintiff. 

The calc was this: 

TVfwr gave encouragement to* the plaintiff, a young gentleman 
under age, fon of Sir Charles Hobfon^ eftcemed a man of very good 
fubftance, to make addrefs to his daughter } and promifeu him, in 
cafe he would marry her, that he would fettle upon him and his 
daughter, the third of whatever eftate fhould come to him, upon 
the death of his father the Majier of the Rolls ; and did accord¬ 
ingly enter into a bond to him, before the marriage, in the penalty 
of nve thoufand pounds, whereof the condition was to this effed: 
“ Whereas it is agreid between the defendant and the plaintiff, 
« that tn cafe a marriap intended to be had between the defen- 
** dant’s daughter and the plaintiff take effed, the defendant fhould 
within diree months after the death of his father, fettle one third 
<< of whatever eftate fhould come to him * upon his daughter 
and the plaintiff for the terra of their lives, and the longeft liver 
<* of them; remainder to the ifliic of the body of his daughter, &c. 
** and for default, &c. to the right heirs of the defendant Trevor : 
« Now THE o«iroiTiON of this obligation is fuch, that in cafe 
« fuch fcttlement fhali be made, &c.*’ 

Upon thc«icath of the mafter of the rolls, Sir fehn Trevor^ fb 
eonfiderable an eftate fell to the defendant, as that the thirdamounted 
for wife ipd ehildren, could nevertve fatisfied by the forfeiture of the penalty, which 
huIbuKlV—S. C. (. Stra. 53]. S. C. t. £q. Abr. xi. S. C s. Petr Wms. 191. 

to 


I T.lneonfidbn- 
I tionof/f.'smar- 
ryinghisdaugh. 
ter, enter* into 
a bond to £1. to 
feulc, dec. one 
third of what¬ 
ever eftate 
fhould come to 
him upon the 
death of his fe. 
ther. Decreed 
that the oondi- 
tionofthis bond 

•[508] 
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n«»toN to about fixteen hundred pounds a>year. And therefore die 
plauitiffs pAyed a' fpecific performa^ftc^ of thh articles,' ihfifting 
forfeiture of the pen^ty would not anfwcr the end of th^ 
* agreement; for that being money, would go as money to the ex- 
V ecutors of the hufband, and be entirely ifnder the hutl!^nd*s p6wer$ 

whereas the intention of this agreement, by die nature and manner 
udUt, was to make a lafling provifiOn for wife and children. And 
it was infifted that this bond was a plain ahd fufficient evidence of 
this agreement. 

It was insisted far the defendant^ that this a'grc^ent was 
not abfolutcly to fettle, fee. but to fettle, or in cafe he did not, to 
forfeit the penalty of five thoufand pounds. The penalty of the 
bond, in the very luturc of it, feems to be a fum ^ed upon by 
the parties themfclyes, upon the payment of which the party bound 
fhall be loofcd ftom hiS lAiligddon. And if this is to be intended 
in any cafe, it feems reafonablc to intend it here, where not a (hil¬ 
ling is fettled, or agreed to be fettled by the hulband; fo that this 
whole prnvifion is on the defendant’s fide a perfedt bounty. It 
was laid, that the father of the young gentleman, though once a 
rich man, had the misfortune to lofe mod of what he had in the 
hands of a banker that failed. It was urged, that i^rcemcnts to 
make fcttlcments tn the life-time of parents, and before any eftate 
• defeended, were of ill confcqucnce, and by no means to be favour* 
I ^09 3 ed or fupported in a court of equity. As to the objeflion, that 
the forfeiture of the penalty would not anfwer thedcfign of the 
parties, wliich was to make a lading provifion for wife and chil¬ 
dren j it was aiifwercd, that fince the penalty of five thoufand pounds 
came in lieu of the fettlemcnt, it would be in the power of this 
Court, upon a proper application, fo have the five thoufand pounds 
fettled in tlie feme manner, for the benefit of the wife and chiU 
dren. 


But it was strongly insisted in behalf af the plaintiffs 
that the agreement of the parties was to make the iettlemeht j and 
not to make the fettlemeut, or forfeit five thoufand pounds. That 
this plainly appeared, by the recital of the bond, to be the agree¬ 
ment. 'I'hat the end and defign of the agreement was the making 
a provifion for wife and children, which would not be attained by 
the forfeiture of the penalty; fur that would be a debt due only to 
the hulband, and fubjed entirely to his difpofal. Very grange to 
imagine, that the defendant ihould infill upon a provifion for his 
daughter and her iil'ue, in cafe lels than fifteen thoufend pounds de¬ 
feended to him from bis father; but in cafe more than that, he 
ihould take no care at all of her, but leave her entirely to the 
mercy of her huiband. Fur this is the plain confcqucnce of fup^ 
pojing the agreement to be, cither to make the fettiement, or for* . 
felt the penalty; fince in cafe the defendant choofes to forfeit the 
penalty, then the only provifion for the wife and children is this 
penalty • which being a debt due to the hulband, the court of 

^ chancery 
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chanceiy cannot oUigc him to fettle it, in die fame manner as the Hotaaii 
land. If the circumflances of things as they ftood at the time 
pf making this agreement, and the nature of this agreement be 
conildered, it will appear not only to have been a reafonable agreer 
ment, but an advantageous one on the Hde of the defendant. ^ 

* The plaintiff was the for# of Sir Charles Hshfon^ a very rich ^ £ 5^0 !) 

raaa ; and though he had ypry cojifiderable lo/I’cs afterwards, yet 

it does not appear in the caufe, but that this might be after the 

time of the agreement; fo tiiat tliere was a fair expectation; and 

his fon was put out to a whojefalc linen-draper, a very good trade, 

and requiring a very good {lo.ck to fet up with. As to the (cttlc- 

ment from the plaintiff, there was none to be expct^cd, he being 

under age; but in confequence of his trade, he was to be a freeman 

of Londm^ and that would be a provificn. As to the defendant j 

'it is well known, that though he was cldefl fon to the late mafler 

of the rolls, yet he was under his father’s difplcafurc, and fo not 

likely to have anything at all, or at Icaft but a trifle, from h s father, 

And this is another plain evidence, that this agreement was to fettle, 
not fettle or forfeit; for his expectations being fo fmall, the penalty 
of five thouiand pounds muft have been cflccmcd by the parties 
as a fufficient fecurity to inforcc the performance of this agree¬ 
ment ; and it is impoifiblc to fuppole, that the defendant could be 
then providing in his thoughts for that election now infifted up;:!!. 

As to the nature of the agrccemcnt, it is highly reafonable. A father 
upon the marriage of a daughter, his only child (and v<;ry like to 
continue fo) agrees to fettle a third of his eftate upon a double 
contingency: First, The death of his father before hiiu; for if 
his fa^er had outlived him, the whole agreement is void. 

And secondly. In cafe any cllate came to him fromdiis father ; 

for in cafe none came, as there was too much rcafon to frv, then 

tlie agreement was likewife void. Upon this double contingency 

a father agrees, upon the marriage of his daughter and only child, 

to fetde one third of what he fhould have upon the deatli of his 

father, upon'her and her hufband for term of their lives, and the 

longeft liver of them, then to the iflue * of that marriage in tail, *£511]! 

reverfion to his own right heirs. Here is nothing agreed to be ^ 

fettled but upon hisowif child; the very reverfion is to his own 

right Heirs. The hufband has only an eftate for life; and in cale 

pf iflTue, the law itfelf had done as much for him, in making him 

fenant by courtefy. This is an agreement made by one ot full 

age, and not a child; a father upon the man i.ige of his daughter; 

and'thercfore not like the cafes.of ycung heirs, unwarily drawn in, 

in the life-time of their parents, to part with reverfions. 'fhe 

defendant himfelf encouraged the match j looked upon it to be lb 

advantageous, as that he thought it reafonable to have fettled half 

inftead of a third ; and bragged how well he had pr.ividcd for his 

daughter, in cafe his father fhould die and leave him nothing. 

Parker, Lord Chancellor^ decreed the land to be fettled pur- 
fuaiit to the condition of tl^e bond; and dccl.ucd, that it the agree- 

meat 
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Kmi6k ment had bun to have made the rettlement« or forfeited the pe« 
Baity, it would have been a debt due to the hu{band,and not in the 

tSSm. ‘ and children, 

* A by ordering the nve thouiand pounds to be fettled. 


\ 


^ of <WS| it coming in lieu ^of the fcttlemenh 
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The Ninth (jf George the Flrft, 
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The Court of Chancery. 

Thomas Lord Parker, Lord Chancellor* 

Sir Jofcph Jckyll, Knt. Maficr of the Rolls* 

% 


* Cartwright againjl Cartwright. 

J S. dcvifcd to truftecs and their heirs, for the life of Sir Charlts 
Cartwright^ and two years longer ; and then taking notice, 
• that the children of Sir Charles CnrtiviiffJjt werp all be¬ 
yond the feas educated Roman Catholirlcs, directs, that in cafe any 
of the fons of Sir CbafUs Cartzvriglt fhould within thofe years 
become a proteftant, and receive the ficramcnt accord' 'g to the 
ufage of the church of England., then the trultces were to hold the 
eftate in trull for fuch fon in tail j remainder over, &c. And in 
cafe no one of the fons Ihould conform; then in cafe any one of 
the daughters (hould within thofe two years become a proteftant, 
and take, kc, in truft for that daughter in tail; remainder over, 
&c. And then he charges his eftatc with fomc annuities, payable 
to the fons and daughters of Sir Charles. Sir Charles died; no 
one of his Ions did within the two years become a proteftant, or 
receive the facrament, &c. but one of the daughters did within the 
two yekrs receive the facrament twice according; to the ufage of 
the church of England^ and the truftecs * adtuaily permitted her 
to receive the rents and profits of the land. 

This daughter brings a bill in equity, againft the truftees, and 
all the children, and one in retnaindcr being an infant (who had 
a right to the eftatc in cafe the daughter was not well inriticd to it) 
to compel the truftees to convey to her, in order to enable her to 
dock the entail, by fuftcring a common recovery, and fo make a 
good title to a purchafer. 

The truft<!ts by their anfwcr own, that they had permitted the 
plaintifF to receive the ren^ and profits, conceiving Ihe was well 
ixitidcd thereunto, by having received the facrament, &c. the tell 

pitched 
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CAtT«tt»T pitched upon by the teftator, of die Ancerity of her converAon | 
sgaaifi p^y jjjgj ^ receiver jnay be apppinted } and that they may be dif- 

A»<R.WBICHT. 

The children all by their anfwers eonfent to the falc of the eftate, 
and that the tri^ftecs may convey *, the daughter having given a 
'’^4‘ond to pay the fum of Aftcen bundled pounds in fatisAi^tioii of 
the annuities given to themi and charged upon the ellate. 

Parker, Lord Chancellor. I am not fatisAcd of the reality of 
the converAon of the daughter. As to the prwf oifered for it { 
it is no more than the bare aft of having received the fafnment 
twice; an aft very common for Roman Catholicics to do upon ^ 
worldly mptivc, and then we hear no more of them. It is remark¬ 
able, that the witnefs who fwears to her converAon docs not fay 
that he believes her now to be a proteAant; but that four years 
ago Aie was one. The readinefs of the childrep in their anfwers 
tp do what is dcAred of them, looks very fufpicious. As to the 
bond given for the payment of Aftcen hundr^ pounds, I much 
fufpeft a defeafance in cafe this bill mifearry; and, indeed I do not 
r 5^4 ] * f®® conAdcration for the giving it; for the annuities charged 
^ upon the land, are certainly proAts arifmg out of land j and the 

children being all Roman Catholicks, the devife is void as to that. 
Indeed, if the daughter had had a clear title, and her converAon 
been out of doubt, there was no occafion for coming here; for if 
the daughter had fuflfered a c(nnmon recovery, or levied a fine of 
the trult in tail, it had been binding in equity. 

Let a receiver be appointed j I will confidcr further of the 
decree. 

It was prefled by the Counfcl, that in the mean time they might 
have liberty to give further evidence of the Ancerity of her con- 
vcrlion *, and they quoted the cafe of Raiuiinfon v. Rawlinfan (a 
before Loud Cowper, where that liberty was indulged. 

Lord Chancellor. I will do nothing now, 

^4} Tree. Chan. 537. 
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The Tenth of George the Firft, 

I n' 

The Court of Chancery* 

Thomas Lord l^arker. Lord Chancellor, 
iSVr jofeph Jekyll, Knt, Maf.er oj the KoHs, 


Parks tigalnji Wilfon. 

A AN'D B. brother and fillf'r; B. the lifter has Ifluc two 
jOL^ daughters, and one )ba called A/ttfruy. A the brother 
being leifeJ of an eftate of copyhold, and inicndin >, that 
not his fiftcr, who was his heir at law, but Anthony her fon, Ihould 
have the land, rel'olved to fanvudcr it to the ufe of his will, and 
devife it to Anthony \ but the olHccrs of tlie comt being o--*- of the 
way, and a furrciider not pr.idicablo, tlic mother conlente^ to enter 
into a bond to her fon, that ftic would at any time, upon ihc pay¬ 
ment of two hundred pounds, and u|ion the requeft of Anthuny her 
fon, furrender the eftate to him. 'I'his bond was executed in 
November 1713, about which time A. died. After his death, 
Anthony the fon received and enjoyed the rents and profits of the 
eftate during the life of the mother; but no furrender was ever 
maJe by the mother to At.ihony in purfuance of tfi* condition of 
the bond j nor was there gny requeft for her fo to do. * Anthony 
dies without llfuc and inteft.itc, .nid his mother out letters of 
adminiftration j and likevvilo i.fur his death, ftie got hcrfclf ad¬ 
mitted, and entered upon the land, and received the rents and pro¬ 
fits; and then devifes the land to one of her daughters and dies. 
^I'hc other daughter, and lifter of Anthony^ brings her bill againft 
her fifter the devifec of her mot^civ praying to have a decree for 
a furrender, and proper conveyance of a moiety of the Lmd, which 
fbe would have been entitled to, had her mother furrendcred to 
Anthony her brother, as (he ought to have done, in purfuance of 
the condition of the bond for that purpofc entered into. 

^ It was argued in favour of the the nature 

of the cafe, it appeared plai^ily to he an agreement between A, and 

Voi.. X. E e his 
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PA«Ki his After, that her fon fliould have the land j. and that in a court of 
equitjr, this bond would be interpreted as ah undoubted evidence 
iLtoN. agreement; and that there were fcvciial inftances, where 

bonds had been confidercd in this light by the Court. It was faid, 
that in the cafe of ^Thynn of Egham (a)^ a perfun, being made ex¬ 
ecutor upon an antecedent promife, that he would not thereby 
^ake any advantage with refpetft to any part f»f the perfoiial eftate, 
but let fuch a one have it; it'was held that ihis pro.uife made him 
a truftee in this court.—It was further iiirillt;! upon, that the mo¬ 
ther's permilAon of the foti to l oreive and enjoy the proftts of the 
land, was a carrying this agreement into cxetution, which made 
it a much ftrongcr i.aie. Ami then if Authofif himfclf had a right 
at any time during Ins lilo «o h.ue come into this court, surd 
infifted upon the Ipccthc pcrl.irinance of tins bond, certainly 
death, thcacl ot God, lliall not in this court put liis heir in a wurie 
condition. 


*[ 5'7 


*[5>S 


* It was iKsTtTFD for thr Jtfifithriiy that-by the evidence it 
did indeed appear, that it was once the delign of the uncle to have 
given his nephew t:ii> land; but that afterwards-hc' changed his 
mind, ao.d gave hhn this bond in the rooincf it. It was laid, that 
this bund, being gone in law, upon account that Anthony being 
dead intellate, the mother t'ae obligor had tiken out letters of ad- 
nuniftralion ; and alfo by rvafon that theie was no teepteft made by 
Anthony^ during his life, for the furrender; ought not to be kt 
•jp in equity, it was fai^V, that pofilbly, Anthony having by his 
mother’-S conAnt enjoyed the profits uf the l.iiul, without having 
ever paivl the t-.vo hundred pounds, might for tliat reafoii make no 
v/ill; as conceivini^ that the bond iK'iivr thereby cxtiintuifhcd, there 
would remain no obligation upon tire motiie: to fnr<.nder. 

pAUKEft, EorJ Chancellor. It is plain from the laitureof thi.s 
'r.rniaction, that it was the fixed intention of the uncle, that, one 
way or other, ins nephew fbould have the land. In order there¬ 
unto he attcrupted more than once to furrender to the ufe of his 
will, rcfolving todi.vife it to iiis nephew; but a furrender not 
bdiig |)raotic..l>If, l,y leafbn tlie acciduiits ft fuith in the evi¬ 
dence. he then bad recoiirfc to this bund, as the next hefl method 
to fecurc it to him. So that tills bond is nut to be eonlidcred as 


] 


I'uincthing given in lieu of the land, which the uncle once intend¬ 
ed him, but as another rnedn'in of tecuring the land to him ; and 
nn the part ot the niuther it aujuunts plainly tu ati agreement that 
the Ion fhould have the land. '1 he confequence of which will 
very plainly be, that the mctlicr* niufl be contidered by this Court 
:is a truftee P’r her fon; and then 1 fhall ijjve no ie<. n d at all to the 


niceties of L:vv, ui the bond’s being cxtiiignilhcd and gone cither 
by the ob!ig<ji's bving adminiflratiix to the ubiigre, or for want of 
a requeii; (A). 'I'hc authorities arc many in tins court, that bonds 


(ii) 1. Vein 7 -jft. PiwH", 1. 1 'cerWi' s..cj; 3. Walkinst'. 

(Aj See frajc V. Aftr.n, Com. 67. Wn'l .i.-., 2. Atl.. y;. 2'. Beards 

Act'.n T-. IVirc*-, i. V?iii. ^Sc. 1 J..U ■«. j. A .K. 7a. 

.S;i)it..v un, a. V'ciU. 151. Caiinrl v. 


have 
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have been conildercd as evidences of agreements, and obligors 
held to a fpeciiic performance {a), and not allowed to forfeit the 
penalty.—There mufl be thcrcfoic a furrender and conveyance; 
But then the plainilfF mull pay the two hundred pounds with in- 
tereft from the death of the uncle} Jtnthony having during his life, 
by the confent of the motlicj|, received and enjoyed the profits of 
the land. 

• . 

(a) Ld. Ray. 683. a. Vern. 14. 540. a.Pc^rWm*. Sot. 3. PeerWros. 
a88. 3. Atk. 547, 


Atcheriey Vernon. 

I^R. VERNON made bis will ihe feventeenth January 1711, 
and by this will he veiled the bulk of his ellatc, real as well 
as perfonal, in five trullccs, for the ufe of Bowater Vernon^ l^c. 
and alfo he gavo the rcliduc of his perfonal eftate to the fame 
truftecs, to be invefied in land, and ibttlcd to the fame ufes. 

He gave his*wife five hundred pounds, to be paid her prcfently 
by the tniftees; and a thoufand pounds a-year free from all taxes 
but parliamentary ones, in full fatisfadlion of dower, jointures, 
and all demands out of his real efiate, to be paid by the truftecs. 
He gave her alfo all his plate, and his London houfe, and the goods 
and furniture ; he gave her lilcewifethe ufe of his houfe at Han- 
bury^ with all the demefne lands and park that he kept in*his own 
hands, with all the goods and furniture, togetlief with the books, 
for her life. 

• 

He gave his fiftcr and heir at 'law, Mrs. Atcherlcy^ two hun¬ 
dred pounds a-year for her feparate ui'c; and his niece K.:titia 
Atcheriey one thouland pounds. 

After the making of his will, hcpurchafcd fevcr.d eftates in land; 
fome of which purchafes were completed, and the conveyances 
executed in his life-time; * but in fome they were oidy contratfl- 
td for, part of the purchafe-money paid, but no conveyance ex¬ 
ecuted ; and in fome the time limited by the articles for executing 
the conveyance was not A>mc. 

He purchafed likewife a copyhold eftate; but that purchafe was 
completed, fave that he was pleafed, that the vendor’s name 
fhould be made ufe of in iruft for him. 

Mr, Vernon being feifed of t!ic manor of Ilanbury in fee, out 
of which there was payable tothi crown a fee-farm rent of thirty- 
five pounds a-year, purchafed this in, and took a conveyance of 
this fce-i&rm rent to himfclf in fee. 

Matters ftanding thus, Air. Vernon^ on the fecond of February 
1720, added «a cod^icil to his will ; in which codicil he firft takes 
* notice, that he had made Ins will, bearing date on or anout the 
feventeenth day of January 1711, and ratifies and confirms this 

£ e 2 his 
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bis will in erery part thereof s lave what alteration he Ihottld 
make by that codicil. * . 

He further takes notice) that he had by hill will given his lifter 
and heir at law two hundred poands a-year to her feparate ufe» 
during her life, and a thoufand pounds to his niece I^etitia 
nAtcherUy ; and by his codicil makes the two hundred pounds lour 
hundred pounds, in cafe Ihe furvived her hulband : and inCrcafes 
the fum of one thoufand pounds to llx thoufand pounds, to be paid 
his niece upon day of marriage or twenty-one. And then 
declares, that his will and meaning is, that the refpeflive legacies of 
two hundredpoun'!s.,a-ycar,and the fix thoufand pounds,betaken and 
accepted of by his faid filler and niece, in full fitisfai^ion of all 
manner of claims and demands they or cither of them had or might 
have upon any part of his eftate, real or pcrfonal; and upon condi¬ 
tion that they do rclcufc unto his executors and truftccs all manner 
of claims and demands upon any part of his eftate. 

* 7 'hen he goes on and fays; “ Having thus provided for my 
“ lifter and niece, [ no nr.viSE all the lands purchafed by me 
“ llnce the making my will, to the truftees in my will named, to 
** and for the fame ul'es and purpofes as the manor of Hanbury 
“ llands fettled by my will. And 1 do hereby revoke that part of 
“ my will wherein 1 make A, B. and C, three of my truftees; 
“ and I do deiire 'J. S. and y. N. to be two of my truftccs, and 
“ dodjjvile my laid real eftate to tliem accordingly.” 

Upon this will and codicil, the firft point infifted upon by Mr, 
Atcherky in right of his wife, lifter and heir at law to Mr. yernony 
W'as founded upon 'ihat part of jhe codicil, “ I do thereby revoka 

It was iNSi.'JTbt), tliat he had by thefe words revoked that 
integral pait of the will that related to the truft, and the ufes thereby 
limited. Had he not intended to have done fo, he would nothave 
ufed thofe words, «that part of my will,” but would have ufed 
Ibme other words that would have manifefted his intention toiiave- 
related only to the perfons of the truftees. It was faid, that if he 
had intended only this, it was very ftrangc that he ftiould repolc 
any truft, as to the ncvv-purchafcd lands, in thofe very truftees thus 
by him put out; yet that he plainly docs, for he devifes them to 
the truftees in the will named, vix. all five. As the former 
meaning feems to be the more literal one,.ro it is the more favour¬ 
able one to the heir at law, whp will otherwife be difmheritcd by 
the will. And it is likcwife an interpretation that makes the codi¬ 
cil uniform and confiftent with itfclf. For immediately after this, 
there follows a new devife of all his eftate to the two new truftees; 
which ciaufc, fuppofmg the former not to be a revocation, is plainly 
inconfiftenr, nnd itfclf a revocation. And as there is no new truft 
appointed by this new devife, the law implies that, and fays, to 
the ufe of the heir at law. * But^admitting, that the devife td 
ihcfe new truftees, by virtue of the word “ accordingly,” (hould 
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be taken to be, to and for the fame ufcs and ptirpofes as arc men- ATCKcii-ay 
tioned in the will ; yet inafmuch as the lands are devifed to the 
truftceS} only oinittmg the words “ and their heirs,” they can 
take only an eftatefv life; and an cllate for life cannot fupixx t a 
ufe In fee ; at lead the reverlion upon the edate of the trudccs fur 
life will defcciid on the heir at law. 

It being foeefeenby Afr. jfn/jgrUy*s Counfcl, that the claufe of 
the releafe to be given by the fifter and niece would be urged as a 
plain proof that it was the teftator’s intention that his heir at law 
Ihould have nothing more ; they endeavoured to obviate that 
objeftion by faying, that as the fifter had then a fubfifting demand 
upon the eftateof A/r. Vermn (as it was admitted Ihc had), it was 
probable, that the releafe was diredfed by the teftator with a view 
to that only, and not to any further claim ; it being very unlikely 
to fiippofe, that a man who is mailer of his own eibte, and may 
difpolc of it where he thinks fit, (hould order his heir to releafe, 
in order to cut him oft* from the cflate, wh.' ti the very ileviling of 
it away does that as eft'edually us five hundred rdcafes poilibly 
can. • 


On the OTH1.R SIDE it was faid, by the Counfcl for jWr. the Jefend- 
JiQ’vatir Vernon.^ that a revocation was no more to be prefnmed ant. 
than the difinhcrilbn of an heir. I hat the only ufe of wills is the 
ilillnberiting of heirs, and preventing that defeent which would' 
otherwife fall upon them. It is the bullncfs of all courts fo to 


conftrue a will, as that the whole may be confiftent} and revoca¬ 
tions arifing from inconfiltcncics will never be ailmittcd but where 
the inconlillcncy is plain and unavoidable : * ’rherefore if. in tlic * 
beginning of a will, land is devifed to J. S. afid afterwaruo in the 
fame will the fame land is devifed to y. N, the law will mdkerhem 
jointenants rather than the latter part fliould beeftcemed artvoca-i 
tion of the former. But it is fo far from being doubtful whether 
the teftator did intend to revoke the difpofitions in the will by thisi 


[52^1 


codicil, that it is very plain, from the whole tenor of it, that ho 
intended the contrary. In the very beginning of his codicil he 
takes notice of the making of this will, and then ratifies and 
confirms it. Then he makes an additional provifion for his fifter 


aud niecf j and then direfts that they accept the fame “ in full 
“ (ktisfaiftion, &c.words that very plainly and ftrongly import 
that he Intended them nothing more. But if this intention of his 
can be plainer, he has made it fo, by the releafe he has dire^ed 
them to give. Fpr though, poilibly, he might principally have in 
his view |he demand ho then knew his fifter had upon him; yet 
when fuch general words are ui8d as comprehend every thing, it 
amounts to a demonftration, that he did not intend them the bulk 


of his eftate. And it is not at aU abfurd to fuppofe, that ix>t being 
able to fnrefec what difputes might arife, what points might be 
ftarted, how frivolous foever, he might even, to prevent thefe a$ far 
as in him lay, direil and appt)int this releafe. After this he goes 
00 thu^ having thus provided for my After and lucce, ^c. 

£03 words 
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words plainly again implying he never intended them any other 
provifion.* The exprciTion in the codicil, “tftrccof mytruftccs,*' 
plainly implies, that the teftntor thought th| re remained more 
truftees wrio had tnifts repofed in them ; all Ivhich could not be 
fo upon ruppofitjon of a revocation. The following cxpreilion, 
** to be two of my truftees,” corroborates the foregoing obferva- 
tion. * But this obfervation ftands yet further ftiengthened^ 
from his appointing no new truft» for the new truftees. For 
upon fuppofition that the teftatnr did fuppofe, as it is evident he 
did, that his will was to continue, and that fume of the truftees in 
will were to continue fuch, and fo the fame ufes and purpofes 
in the will mentioned, then was there plainly no occaflon to declare 
any new ufe, but the bare making them truftees was abundantly 
enough} though if more were necefl'ary, this one word “ accord- 
“ ingly,” being a'relativeword tothculcs in the will, is tantamount 
to the repeating them in the codicil. Befidts all this, his devifing 
his lands purchafedrinccthc making of his will to the fame ufes as 
his manor of Ha.ilury ftands limited by the will, plainly proves, 
that the teftator imagined that thefe ufes were continuing ufes } 
and tliat he was very well plcafcd with them. Add to all this, 
that by interpreting this to amount to a revocation, the provifion 
of 4 thoufaml pounds a-year made for his wife is quite overthrown, 
becaufc it takes away the fund out of which it is lo arife. 

As to the objcdliim taken from the omifHon of the word 
“ heirs,”-in the devife to the new truftees, it was obferved, that a 
will IS alv/ays to be inteqjrctcd according to the intention of the 
party ; and ihat there is no legal form of words whatfoever nccef- 
fary in a will (as iiifd deed there is) to pafs a fee-fimple j but 
whatever'words make it plain the teftator intended it, vviil be 
fufiicient for that purpofe. And therefore here a fee Ihall pafs to 
the truftees, without the word “ heirs,” bccaufe it is impoHible 
tl'.at any ether eftate could fupport tlie ufes for which the eltate 
was given them. 

It is .alifurd lo the l.ift degree to fuppofe .a man fliould, in one and 
the fame breath, viz. the fame codicil, ratify and confirm his will, 
and forrner d.fpolition of his ellate, and tl^eii overtm n all at once ; 
and this m favour * of his heir at law, for whom he had bcttii pro¬ 
viding in this very codicil, and declaring very fully and cxprcfsly^ 
that he intended nothing clfc at all for her. The imaning.of Afr, 
Verntn is fo full and cle.ir, that no pne but a lawyer could ever 
have ir.iftaktn it. And after all, in order to niiiiakc jt, it is 
neceiTary tp vary from the literal ir^aning of his words; for had he 
meant and intended what the otiicr fide would have had him, he 
Ought nor to have faid, I heieby revoke that part of my will, but 
that claufc 5 for if it be afticd. What is that part qf the teftator’s 
will whereby A. B. and C. are marie truftees, is not the anfwe^ 
barely their rianits ? So tiiat in a literal fenfe, which isriikewife the 
real and natural fenfe, no piai t of the ^ill is hereby revoked but 
that part of the will where thefe truftees are named, vix. their 

names 
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names. The bare naming them made truftecs, and the revolting Aichia/lit 
the naming of them aiuts. them out of ihe truft. • 

VtJLXCV. 

This point was llcarly decreed by the lord chancellor 
ill favour of Mr. Ptrnon, 


In the arguing of this point, the cafe of Vachel v. Fachd (a) 
was cited by J'/r. /trKo.v’s (Jounfcl j wheie, upon a bill brougiit 
by the cldeft fon to have his diftpibutory fh.ire of the perlonal 
eftate, it was decreed againll him upon this ilngle i^iicumlt.incc, 
that the teftator, by giving him a fliilliiig in faiisfa^tiou of every 
thing he miglit claim out of his cflatc, hadmanifefteil his intentien 
to be, that he fhouU have nothing at all. 

Another point infifk'd upon by Afr. JtchnUy^s Counfel was, 
that the tec-farm rent of thirty-live pounils a-ycar, ifTuing out of 
the manor of Hcjibury^ and purchaA d in by Mr. Ferhoiiy did not 
pais to the trullci;s by the word “ lands.” 

• 

It was faU!, that an heir at law is never to be difinherited, 
but by very clear ami plain words (b) \ that ihcrtfore the word 
“ laiKl” (liould never bo exteii'Icd lucomprehend fee-farm rents, 
to the dilinherilon of an heir at law, unlcfs where the word can 
relate to nothing eUi:, and fo oihcrwife be totally void. And upon 
that dillinotion went the cafe of huhly v. Rohinfan (c). 'I'he 
ilcvifor being I’eifed of a fee-farm illulng out of tlic manor of 
Fremington., ami of no other land whaifoevcr,deviled histnanor of 
FrcmiugtdK to J. S. And it was there held, that the devife of the 
manor of Frefiiinrte?i were words in a will lutTicient t. pafs the 
fee-farm rcjuill uing out of that manor ; for t^e devifor being feifed 
of that rent, and nothing elfc in that manor, it was plain, taat the 
tellator meant the rent, and could mean nothing die : lu that 
otherwife tlie will mull have been entirely void, 
mull have bten void, il.e ttllatcr hiin^ Ivj'cd ot iiotli.ng rife in that manor but the 


iH v.le of a l.'iil. 
liny to an 
l>n, inlatsiac- 
I'fallriaimk, 
liridiufncicnt to 
('^<.Iude him 
t:(,m his diilri- 
bun ry Ihare cf 
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jiirfuTial I'Udte. 

2d point. 
Whether a fee- 
f.inn rent fiiouhi 
pjs in a will by 
the- woni ? 

* C 6-5 3 

ForthcpIjintifF. 
There mull ei- 
ther be exprefs 
words in a w:II, 
or a nictlTity 
implie.ation to 
djiinhri it an 
licir at law. 

2. Vein. 57 r, 

3. Salk. iiS. 
Whtre a deviie 
of the manor of 
F. paired a fee- 
farm rent iifulng 
out ot that m». 
nor i hccaufe o- 
ihcrvi’ifc tilt win 
fcc-Lirm rent. 


•To THIS it was anfivcrcd^ by the Counfel for Air. P'ermn^ that For the dcfciwl- 
Alr. Vernon the tellator being feifed in fee of the manor of Han- ®‘’*- 
bury^i out of which this/ec farm rent did ill'tic, had .merged the 
rent iifthc inheritance, by taking a purchafe of it to himfelf in fee. , 

But it was further infill etl upon, that Ibch a rent would very well 
pafs by the word “land,” 'I'he cafe of huhlyv. Robinfon proves, 
that the word is fullkient to pafs it, where the intention of the 
tellator is plain that it Iliould gals ; for the word “ land” is cer-^ 
tainlyas comprehcnilve as tlv vtords in that cafe, vi%. “the 
« manor of Frennngisn nor could the circumlbnce of the 
teflator’s having nothing die to pafs more llrongly fhew the 
intention of the tellator that it fliould [)afs in that cafe than the 
rdcafe in the prefent. W here a man had a portion of tithes in fee. 


{0) (c) 2. Leon. 41. 3. Leon. 165. 

It) SceDcnn«. Calkin, Cir.vp. 6»t. 

E c 4 held, 
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AreHiitiT held, that that fhoiild pafs in a will by the words “all my free 

s true, the teftator had in that cafe nothing elfc j 
' but that is a circumibnee of no weight, an]|! * further than as it 
[ 5 ^^ J ferves to (licw what the teftator intended^ which the relcafe 
dire«fted does abundantly in the prefent caft*(rtj. 7 'hc word 
“ livelihood” will pafs land in a will^ Fee-farm rent is extendible 
upon an and yet the words (jf the ft.itute tlut gavf the 

flierifF authority are only “ LviJ” meAictut.'m Urrii'. 

Lord Chancellor. Merged in the inheritance, and 
purchafed by the teftator with a view that it {liould he lo, fiendes, 
the woid “ lands” is fuflicient to pals it; cfpeciallv in a will, 
and where the intention of the teftator is fo very plain, as here it 
is, that it ftiould pafs. 


jd point. Another point infilled upon by A/r. Jtcherhfn Counfel 

Whether lands was, that the lands contraLlcd for where no conveyan. ■ w,iS e.vc- 
eontijrted for, aj,j cfpecially thofe land.-, where the verv time hiveu bv the 

ed, ihouW pafs ^trticles for executing Conveyance t was not come at the timci.l uic 
by 4 devife in a making the Ci.dicil, did not pal's by it, and confy.qucnily would 
codicil of all the dcfccnd to thc hcir at law. 


lands purchafed 

iincetheiiukiug It was admitted, that if there had been no other lands pin rlinlt d 
the Will.* lirice thc making of the will, \vht?re thc convcya.Mces had been exe¬ 
cuted, there, poflibly, rather than this claufe fliould be entirely 
fruftrated, they (houli p.ds : and in that cafe, thc vendor would in 
a court ofcqiiliy be confidered as a truftee for the pinch.ifer ; for 
Maxim ofequi- equity always confiders things that ouglit to be done in the f me 
»/• light as if they were done, liut here, there being otliei lands pur- 

* chafed fince the malqh’J of the will, where the eonveynnees have 

been executed, the words of tht codicil being faiisficd by thofo 
lands ought not to be extrude*! any further ; cfpecially to the dif- 
inheriting of an hedr at law. Nay, in cafe there were no other 
lands, this rule of equity could be extended no turrhrr than to lucli 
• r C2 7 1 purchafes, where though no conveyances were actually * executed, 
i. <5 / J fjjjjg f^xed by the articles lor the exe'cutioii of them was 

paired J and then thofe lands where the time limited for the exe¬ 
cuting of conveyances was not yet come will not pafs, but dcfccnd 
upon the heir. If the teftator had inteeded otherwife, he might 
have made this very plain by exprefling hinti'clf thus, “ lands 
•* lince purchafed or contra«.‘icd for.” 


Jfvt the defend- I** answer to this it wasfaiJy that upon all thc circumftanccs 
ant. *of thc will and codicil taken together, nothing could appear plainer 

than that it was the intention of the teftator they Ihould not de- 
feend to thc heir at law, but pafs by thc codicil. And if thc inten¬ 
tion be plain, it cannot be controverted but that the words made 
ufe of by the teftator in thc codicil, viz. “ all thc lands purchafed 
“ by me ftnee the making my will,” and “ my faid leal efiate,’* 
are large enough Co take them in. 


(«} Stiks, %(ix. ^ 


u 
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It was admitted by the Counfel of the other fide, that the words Atck»i»«» 
would have pafled Ilicm, in cafe there had been no other lands. 

And why is that ?IOnly bccaufe it would have been then evident **•'■'***' 
the tcflator had iniKnded them to pafs j and here the rcleafe ordered 
by the teftator fpeaks this full a$ ftrongly- 

As to the difference taken between where the time limited for 
thcSixcciitiiig of thi fe conveyances.is pill,and where yet to come, 
nothing at all in it; for that relates only to t!ie terms of the 
trull repofeJ by ctpiity in the vendor. A inaterijl circuinllunce, 
that in every one of thefe conlradts part of tlic purchafc-moncy 
was paid. A known and eftablifhed rule in equity, that from the 
time of the contract the vendor a truftec for the vendee. Upon 
this foundation it is that a bill lies in equity againft the vendor for 
a fpecific performance. Nay, Ihould the vendor afterwards fell 
this hind to another, having n<»ilce of this precedent * corur.r.l, J 

equity llill transfer.-* the trull ; and the Iceond ver.dce may in fuch 
cafe be cuinpellefl to a fpccilie performance. 'I’hefe w'ords “con- 

trailed for’' and “ purchafed” are very commonly ufed pro- 
niifcunufly, * 


llcfides, if this w’cre not to be confidcrcd as real eflatc, then it 
tnuft be perfonal cllate, for there is no meilium ; and if lb, it is 
given to the trufteesto be by them invcfled in land, ami fettled to 
the fame ufes : but if it be to be accounted as real eflate, and apr 
fuch tklccndible to the heir at law, then it is devif.ible, and will 
pafs by the words of the codicil. 


Uales quote! to thi.s purpofe were, Sottroy^'wi Lonn ui*n 

Harcour t’s time : A man by^ his will g:We all his l:uid in the £o^,i''t'ViaLeu 
county of li-rA-and kingdom of and huti no Jan<l-'.at the i..j. 

time of his death, but only had obliged himl’elf by m.:.riage-SfeRe)* oic»f 
articles to purchafe lands to tae value of fourteen hundred pounds. r.quity, 

And held that this fourteen hundred pound-, fhouid beconfidcivd as 39* 
real cflate, and was well palled by th'- will. In that cafe, the c.tfe 
of Jtkins V. Jtkins («), in Lord Jr.i-KRi-.ys’ time, was quoted. 


The cafe of JFoo^ierv. Grecnhill{b)’. Freehold land w'asdcvifed Vfm 1*71, 
to truflccs; the land was^rontratleJforbctoie tlicwill,‘:'/s:. in April ; Rep. of 
the wil^was made in 'Juncy lime fixed by articles forthe conveyance Equity, 77. 
was at Michaelmas ; yet held, by J.ord H arcouR'i , that the land 
pafled ; he being of opinion, that had the tcflator died before the 
conveyance, and made no devife of it, the heir might have claimed 
it as land, and compelled the executor to have paid for itoutofihtT 
perfonal cfl.ite; and confcqucntly, if the devifor had fuch an in- 
tereft in the land contracted for as was dcfccndibic, it wasdevifable. * [ 529 ] 
And Air. Vernon the prclent teftator, being of Counfel in that cafe, whatrver isdsw 
inftfted very much upon the abfurdity of fuppofin^ it neither real Xcendible to the 
nor perfonal cllate; * for if perfonal eftate, it muft not defeend to hfir at law at 
the heir, W’hlch all held it would ; if real eftate, and confcquemlv t«ilenau,»de- 
defccndible, then it was w|ll devifed. ‘ 


(a) ( 1 ) 1. Eq. Al'f. 17^. a. Vern. 679. Rfp. Eq 


Mif 

4 * • 
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ATcnttLRT Cafe of^Prideaux v. Gibbon {a): A man having contracted 
eftate, u'evifes all his land to be fold for^the payment of his 
" ’ debts i and after the making of the will, thej land was aCtually 
conveyed to him in purfuance of the antccc^mt contraCl: the 
Court decreed the land to be fold for the payment of his debts. 
And if the teftator had power to devife an eftate coniraCled for, 
bcsforc conveyance, for the payment of his debts, he might certainly 
have devifed it in any other' manner. Said in that cafe,^ by 
the L(»rd Chancellor, that where a mail devifes his land to be fold 
forp.iyment ot his debts, and he afterwards pnrehafes lands, equity 
will decree a f.de, ihoiigh there were no articles entered iiito pre- 
ccvlent to the will. 

'rni: Lord Chancellor was of opinion, that all the lands 
contracted for by the tellator, .as well as thofe which had beeti 
actually conveyed to him, did pafs by the codicil. 

Cor«lK>M lativls I’ni-.N Afr. jftcherlifs Counfel infifteJ, that ^be cojwhold land 
rfiV.iaMc jjy tlic codicil. *Buc held clearly that it did. 

|1 the tclUtor Uas oniy ■»!> ‘ ^uiiaMs., ami not the legal cllate. a. Vern. 62o.—See tlr ftatc of tlic cafe 
ante. 


d* r 


L D-i 


o 


■Whtthermanu- TiiEX it was infiftcd upon by Air. Jickerky^ that forr.c manu- 
l t*o "the reports of cafts in chancery, found in the Lemhn Ivjul'c, did 
beloin; U) the heir at l.iw, as guardi.m of the reputation of his 
aneeiior. It was laid, that it the tomb or monument of an 
anceiior be defaced or deliroyed. an action lies for tlic heir at law j 
and ti'.r.l by paiiiy of rcafoii, as thofe manuferipts were intended by 
* liie tetlau/i as a inoniimcnt to tianfmit his Laming and reputation 

j to poilern)',>iiv; law \?’ouLl inrruitthe heir with the care of *theiii, 
that they ihoiild be prir.t..d in fneh a ni.inner as would be moft 
fr;r the honour of Air. niemory. The printing, or not 

printing, thefe papers, may as nun.h atVei> the .reput.ation of Air. 
i’t’n.cn as any uicmiment or tomb. i’oJiibly, they are ncjt lit to 
l.f: printed ; poihbiy they w'erc never intended To be printed. 
'I ids i^ncii:'. the nature r-f the thing frucluary; and will not tiicrc- 
Li;e f.iil witl'.iii tlut clanlc that gives the rcliduc of the pcrfolial 
eliate to the tr'iftces. Suppofe a man onearning fhoiild have the 
jiii'ifr rtuise ro die in debt. Can the creditors come into this court 


a:id pray a difcovtrj' of ail his p.ipcis, t.hat they maybe printed for 
the pay .nent t-l his dt bts r And ifereditors cannot do this, a forti¬ 
ori n.it the trt: ftecs in the prefent cafe. If a miniftcr of ftate Ihould 
<lie, lu’ may hav c a great number «)f papci s ih.tt may be very curious, 
may punt, and fell well ; yet lurc;ly tln-fe will not be conlidercil 
a.-, pel fonal eftate, and go lo ti'.e executor. As therefore papers 
found in a man's ftudy, not being in their nature fru£luary, are not 
coididercd as nerfoiidl eftate, and in cafe of no will would not 
have gone to the adminiftrators of Mr, Fernon j fo it was argued, 
that tnev' did not pafs under that claulc where the rrftdiie of bis 
perfonui is givui to the truftec^ It was rcfolvcd in the 


p ) z. Chun. Caft'., 144. 
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pari of Northumherland*s (a), that notwithftandiiig all his 

jewels were devifed ko his lady, yet his garter and collar of SS 
ibould go to the h'eil. 

On the OTiiEir side it was ftrongly infiftcd upon, that It was 
perfonal eftatc, and was devifed to the truilecs by tliofe words, 
the refiduc of my perfonal «itate.” 


/iTCHCtSirt 

aga.nfi, 

VtllNOX. 


* It was insisted in behalf of tie ■widow-, that (he ought to ^ [ 531^ 
have them, us included in Uic devife ol *■'■ houfliulu goods and fur- 
“ niturc.” 


The Court decided nothing in this affair, bccanfe all confented 
to have them printed under the direction ol’tiic Court, wit.hout 
niaScing any profit of them. 

Thofe points being thus deternnned againft Air. /fLherley^ATr* 
Pernon's Counfcljin virtue of a erofs-bill brought fbi that purpofe, 
prayed, that the .Court would decree Airs. Atclerhy ami her 
daughter to rclcafe in the mod cfli;clual manner, or clii.: to 
waive their legacies j for vvhicli the cafe ofTkorold v. Ihon J (b) 
Was cited. 


This, as highly reafoiiable, was dirc»fled by the Court. 


There was another point contefted by A'Irs. Farnsjt the 
widow, which was this : Sir Anthony Keck, Airs, Vernon's father, 
.did, by his will made in 1695, devife the fum of two hundred 
pounds to his daughter. Airs. Vernon., in thefe words, viz.*'^ lo be 
by her laid out in what fhc fliall think fit in remembrance of 
** me.” He gave alfo another legacy of fifty pounds to the 
deccafed A'lr. Vernon, and made him one of ifis cxccuto'"^ 

It was faid, that taking all thofe circumftances together it muft 
be intended, that the telfator did plainly defign this as a legacy to 
the feparate ufe of his daughter, though he docs not ufe thofe very 
words ; and therefore, as the tcltaror never defigned that this 
money (hould be funk in the cllatc of her hufband, the cflate (>f the 
hufband ought to be ffill liable Co this demand, in thef hands of the 
jtruffccs. 

And *T was decreed accordingly for Airs. Vtrnon, 


A legacy of 
2col. g;ivcn ta 
/^.’swife hy her 
father, to he laid 
uut by her in 
what Hie lliould 
think fit in tcm 
meinbrance of 
him. Decreed, 
the fliould have 
tlie aocj. over 
and ahova tho 
provifion mado 
for her by her 
huIband’swiU. 


* [532] 


* Note, It is a point of law very well known, that if a man A devife of all 
devife all his perfonal cilate, and die worth double the perlbnal the perfonal 
effate he had at the time of the making the will, all his perfonal 
eftatc will pafs. But if a man devil'es all liis real effate, no land 
purchafed after the making of tht will ihajl pafs by it. tertatordiesptf! 

. f.flldof 

This difference the lord chancellor was plcafed thus to ^ 

account for, that the ffatute which made lands firtt devifablc (c) this d.ffcrcnce 
ufes thefe words, a man ‘‘having lands.” So that the parliament in devife* of real 
feemed to cbiffidcr devife as another inffrument of conveyance ; perfonal c. 
• and therefore tiie rule has always been, that a man can devife 
nothing but what he might by deed convey. 
f«) Oyrtn, (r) Sut. 32. /f.ti.S. cap. i and Hat. 

y) 3+' * 35- kk-"- ’-■ar- i* • 

• ^uare. 
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^are of. this. For admitting that a will is to be confidereda* 
a conveyance, yet like other conveyances thA are not eflecmed 
valid until fealcd and delivered; fo a will ought! not to be reputed 
as a will until the death of the teftator) when il|takes elfc<^l; and 
it might not feem unreafbnabte to conflder a will as wrote every 

day of a man's life that it lies by him unaltered. 

#• 

The true rcafon of this difference,as feems tome, mull be tajeen 
from the fluftuating nature of^ perfonal cltate ; fo that death is 
the only time when this is capable of being reduced to a certainty ; 
it being next to impoflible to difeover what the perfonal cflatc of 
theteflator amounted to^ or confined in, at the time of making hi% 
will. 
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Ofgood cgalnji Stroud, Cafe 235 , 

B y marriage-articles it was covenanted, that land if a father, io 

{houid be fettled upon hulband for life, wife for life, then of 

to the iifuc of that marriage in tail, remainder to the fourth 

fon of the hufband’s father. This fourth fon died, leaving behind j,;, fifft 

him a daughter married to the plaintiff, who brings his bill, the life, lemainder 

eftate-tail being fpent and no fettiement made, to have the articles wife foe 

performed fpecifically, by fettling, &c. in ojPpofition to the defen- 

dant, to whom, as heir at law, it would defeend in caft of no fet- * 

» * ' Mil, wiui re» 

tiementa mainder to his 

It was argued for the defendant^ that though thefe articles the*^ fo*rth”fo^ 
were founded upon the confidcration of marriage, yet they mull be on the death o£ 
efteemed voluntary fur fo much of them as tliat confidcration thehufbanda.-HI 
would not reach or cover j and a court of equity will not, in favour '"'‘fc without if- 
of volunteers, aid a dcfc£livc fettiement, much lefs decree one 
where there is none. % 'Fhe plaintiff, who is a remainder-man fomwccof^tWs 
after the limitation to the ilTue of the marriage, is certainly a fettiement. 
volunteer; and then the queftion is fingly, Whether the Court Ante, 469.471. 
will interpofefo fiir in favour of a volunteer as to carry a covenant 476 * 
to fettle into execution, to the prejudice of the heir at law, up^ ♦ r j-a. “I 
whom it would otherwife defcfnd. That the Court would nottBe L •* 
following cafes were cited : Tdie cafe of Rebinfon v. Kirfaire [a ); 
the cafe of Themp/'en v. Lord HaVerJbam (i), before Lord Cow- § q zf peer. 
l*ER ; the cafe of Bellingham v, Louthtr (r). This laft cafe was wms. 245. * 
much relied upon. 

For TiiJj plaintiff ittvat faidt that trufts, though voluntary, 
muft be performed ; thayhey may be created as well by articles 

(«) Free. Chan. 475. (») (i) x. ChaD.CafW|243. 

as 
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as otherwifc, and as well hy marriage-articles as any other way ; 
that here, there being a covenant to fettle, S\c, the queftibn was. 
Whether this not being performed bv the smccflor, an implied 
triift to do thi.s w,is not devolved upon the lt;ir- In the cafe of 
Jenkins v. Key mi reported both in H/irdte! (aj and the Chancery 
'Cafes (/^), it is exprcfsly affirmed by Loro Chief Baron Hale, 
that the confideration of a marriage-portion will extend and run 
through all the tifes in that lettlcincnt; and what confideration 
would be good by way of fettleincnt will be fo byway of articles, 

M Acci.K:.r I ELD, Lord Chancelkr. It feems clear to me, that 
where there is a marriage-portion and fettlemcnt, that part of the 
fettlcmsiit only which belongs to the wife and children by that 
wife can be c:f cemed to be found»*d upon the confideration of that 
marriage ; fur it is abfurd to im.agiiie, that the friends of the wife 
fhould be fuppofi d as at all concerned ab art the remote ufcsof the 
fcttlomeut, upcnporfr.ns to whom ihey are cm ire flivngers. And 
as for the c.ife of 'jenkim v. Kcymi^^ it ought not to be under- 
ftood in fo abfurd a fenfe as that conies to. TIic meaning of the 
cafe is no more than ihi«, that a father, when he maizes a marriage- 
fettlement upon one fun, has furh a [iropcr, far, and jullifiablc 
opportunity ud'ered him of providing for his other children, aS 
that if he thinks fit to lay hold upon and embrace it, by infertiiig 
in the fcttloment provifions for then, Inch provifion fliall never be 
efteemed as fraudulent, and as fucli fetalide in favour of creditors, 
^'hertfoye it is very phin to me, that the plalniifF inuil be confi- 
dered as a volunteer, if there was nothing mtirc in the cafbtljan the 
confideration of the marriage and the marriage-portifui. But 
upon fuppofition, th.*t the eftate was neither all in the father nor 
all in the fon, foihat neither could, without tl.e afT. fiance and help 
of the other, have made this f.-ttlemcnt, then it may be very natural 
to fuppofc, that this part Of tlie fcltlement, under which the plain- 
tiff claims, might be foutided ujnm .:ii agreement between father 
and fon. For it is very natural for the father to teU the fon, “ I 
“ muft provide for rhy other children as well as you j and there- 
•* fore, utdefs you wilt confent to this, I will not join with you iff 
** making this fettlcmcnt.” And then this remainder-man, the 
plaintiff, muft not l>c confidcrcd as a volunteer, but aS one claim¬ 
ing under the confideration of the father’s doing that, to enable 
the fon to make tlie fettlement, which he was not bound to; 
This I take to be the ftate of the prefent cafe ; for by the evi¬ 
dence it feems to me, that the father had a power of charging the 
eftate with the payment of thirteen huntlrcd pounds, which probably 
he might depart from, upon the confent of his fe>n to that part of 
the fettlement under which the plaintiff claims. 

Upon this rcafon, without determining the point that related to’ 
volunteers, he decreed a fettlement to be made upon the plaintiff^ 
purfuanc to the articles (c). 

(a) Hurd. 395. leS. VcTtm v. Vernon, 4. Brown. 

C Ivtn. Caftrs, 103. 1 ’. C.Sid. Coring v. Nalh, 3. Atk. 186. 

(f) Edwards v. Warwick, a. Ptcr. Stcptuns w. Trueman, i. Vezey, 73. 

Wins. 175. Neavc v. K.C(k, u. Rot v. Mitton, a. WUf. 356. 
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Cafe 236. 


W HEN this cafe was before Lord Macclesfield, he A devife of land 
was ftrongly of opinion for the plaintilF, the heir at to a Rswan Ca- 
law; but ivt order to bring the matter more fully before ** 

him, he made an order diredting (omc iilUcs to be tried.* 

From this order the defendant appealed to the housf. of death cf the 

LORDS, as having directed ifl'ucs to be tried, that were not war- *‘"-*yrandam- 
, , , , ° ' ni«is witianflK 

ranted by the pleadings. 1 months afurat- 

The Houfe of Lords fet the order afide, but gave the 

ciiVifc. 

S. C. ante, 4ST. 


leave to amend his bill} which he did. 


And upon this amended bill, and the pleadings therctipon, the 
point in law came now' to be fpoken to againbefore Lord Chan- “ ' 

CFTLOR King, viz. Whether the grand-daughter, the defendant, s. c. Cafes Ch. 
having conformed by toking, &c. according to the a<^tj fee. within a*, 
fix months after attaining the age of eighteen, was capable of s. C, Peer ’ 
taking the refiduc under this will j flic being about fourteen at the 
time of the death of the teftatrix. 


] 


S. C. a Fq Abr 
Caz. £24. 

* King, Z.orr/LVytfHftf//or, clcaily and ftrongly decreed in favour # r ^ 
of the defendant, contrary to the opinion of J^ord Maccles--'^ L 53.7 
FIELD.— This a> 5 t of parliamcn^makes no difterence as to the reli¬ 
gion of thofc from whom the eftatrs come, whether proteftants or 
papifts i but regards only trie religion, age, and circumftance of 
thofc to whom th«’y come. In this cafe, it muft be admitted upon 
the authority of the cafe of Rstier v, Radcliffc.^ first, that the 
rejiduum difpofed of by this will is land. Secondly, Upon tiie 5^. 

authority of that cafe, it m||ift hkewife he admitted, that the word ?i.'?, 

“ devife*' is included in the word « pu: chafe,’' in the fccond clatife 

ot' 




^Hxi t. 

FlLKlMS 
iftHfi lUsWlFE. 


of that aft. And I think the lloufc of Lords were very right ill 
that determination ^ becaufe otherwife, thir claufe in the aft 
would in abundance of cafes have been ctitir|!y ud'lefs. But it 
does not from hence follow, that all devifes ^ hatfoever muft be 
included under this word; without excepting even devifes, that 


appear to me to be allowed ol by the former claufe, or rather the 
fij ft part of this claule, for the wht/e is indeed bur one claufe. 
The legiflators had two forts*of perfons under their view j'v/z. 
perfons under the age of eighteen, and perfons over that age. As 
to the former, the legiflators lo<)ked upon them as too young to 
be fixed upon rational grounds in any religion whatfoeverj and 
therefore laid upon thefe only a tenjporary difability, removeablc 
upon conformity. But for perfons above that age,and who might 
be fuppofed fixed and riveted in their religious fentimeiits, the le¬ 
giflators thought it to no purpofc to exped their converfion; and 
C 53S 3 therefore laid a total difability upon them, * Not to underftand 
the aft of parliament in this manner, would be to make the Icgif- 
lators overturn their plain apd apparent intention in the firft claufe, 
by the fccond. The defendant therefore is plainly capable of 
taking by devife under this will, being under the ;fge of eighteen, 
at the time of the death of the teftatrix; and having performed 
thofe external afts that were pitched upon by the parliament as 
a fu£cient proof of her conformity. 
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A. 

ABATEMENT; 

1. TT is the conclulloD, not the matter 
* X of a plea, that makes it a pleH in 

abatement, or in bar. Mice v. Gale, 

112 . 192 

2. So that Ihould a roan plead in form of 
a plea in abatement, what for the mat¬ 
ter of it might have been plcad^-d in 

> bas, it would be but a plea in abate¬ 
ment, AUce V. Gale, 1 1 1 

3. And vice verfa, a plea iif abatement 

pleaded in the form of a plea in bar, 
would be a plea in bar, though an ill 
one, ib, 

4. The form of pleading in abatement, 

JthnJon V, Abbam, *210 

5. What judgment rouft be given upon 
a plea in abatement, Alice v. Gale, 112 

pleas in abatement muft go to the 
whole, Ajltvwd v. IVeelle^f 28; 

f. They (hould be certain to pvery in¬ 
tent, Vofua/or •». Crofts, 208 

VOL.X. 


8. It is a rule as to pleas in abatement, 
that the defendant (hall not fet afide 
the writ of the plaintiff, without (hew¬ 
ing him a better, vuafar •», Crofts, 

• 208 

9. Where it appears from the matter of 
the writ itfelf, th;i( it ought to abate; 
there the court i& bound ex officio to 
give judgment againfl the plaintiff, 
though the defendant Ihould not plead 
it in abatement, Skinner v. jSevoton, 

169, 170 

10. Whether a writ of error in the ex¬ 
chequer-chamber may be pleaded in 
abatement to debt on n judgment upon 
record iu B. R. Goodwin v. Goodwin, 

*7 

11. Covenant not to fue R^fband and 
wife, upon a bond entered into by the 
wife dum Jbla, during the life of the 
hutband, mud be pleaded in abatement, 
and not in bar, Miles v. If^iliiams, 162 

12. If the plaintiff be a feme covert at 

the time of the adion brought, thit 
is pleadable in abatement, Gravenor v. 
Stevens, 166 

Ff ACCI. 
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A C C I D E, N T. 

Accident one great branch of the jurif- 
iiidlion of the court of chancery, Jiiv/ 
of Hath 'V, Sbernuin, * 

Set ilfo Covtttir'/ or, Coveniry^ 47 O 

t 

ACCOUNT. 

f. After judgment yWccOT^/z/t/, no plea 
can be pleaded before audiit rst, that 
Would have been a good b.ir of the 
aflion^ Bijhop v. Eagle, ' 2z 

Z, In anaflion of account againd one as 
bniliiT, the defendant (hail have allow¬ 
ances made him upon the account, 
Bijhop <v. Eagle, 23 

3. But it is o’licrwife in the cafe of a 
receiver, who is no bail'.tr; unlel's it 
appear, from tlic nature of the ac¬ 
count, that the receiver muil have 
been put to trouble and expcnccy 23 

ACT OF THE COURT. 

I. The a£l of the court ought not to pre¬ 
judice fuiturs. Lure -z'. Rejl, 30 

a,'If an aft be done by ti-e tonrt that 
is an error, yet the party in «vhoR' 
favour it was, Oiall not be admitted to 
objedt to it, Reg, v, Simp/on, 3U1 

ACT OF THE PARTY. 

1. Whatafts are perfonal, and what not. 

Kitten v. Fagg, 7iit), See. 

2. See alfo Coventry v. Coventty, 469 

3. No one (hall be allowed to tak-.; ful- 
vantage of liis own wrong doinj*, loi. 

25 ^- 343 - IV) 

4. If the cveution of a power be pre¬ 

vented by any aft of ^ the party ccn« 
cerned in inicreft to hinder it, diis is 
a fofficient ground for a court of 
equity to inicrpol'e, Coae.iirj v. Co~ 
v*Hiry§ t^73 

ACTIONS IK CENEKAT,. 

1. Every caufc mull begin either by 
writ or bill, yohnjcH v. Ahhum, 211 


2. The law abhors multiplying of ac** 

tions, RuttcH v.Cravo, Fttge 173 

3. Yet a man cannot join his own right 

and another’s iq the fame aftion« 
Rtttton V. Crov), 171, 172 

4. In formed aftions, the plaintiff is not 

at liberty to vary from that fet form 
df words that is preferibed by th^'law, 
Skinner v. Nor,'on, 140 

3 Yet perfonal aftions are hot tied up 
,fo lliiftly to the form in Tbe Regiflrr, 
as real aftions, Skinner v. Norton, 141 

6. In cranfitory aftions, time and place are 
not material. Colev. Havikins, 231 

7. Where the aftion is grounded upon 
a ibtute that gives a certain fum for 
ih'.* penalty, no dcpiand can be of a 
Idler fum, 

8. An uftion will lie upon a deed dated 
in foreign parts, Parker v. Crook, 255 

9. No aftion will lie for intcreft of 

money, or for money won at play, 
wiihuutaii exprefs promife, Stafford v. 
Ln'iveet, 312 

10. Yet where there is only nuditm pae- 
tum, a promife without any conlide- 
r:.tl(/n, this is no foundation ut law for 
an action, 'foffilyn v. Lacier, 295 

ACTION OK THE CASE. 

1. A poflelTory right only, though the 
p:opcrty be in another, is fufKcient to 
m-'iiutain an aftiun on the cafe, ?m- 
plernan v. Cafe, 25 

z. Therefore, if the general plea of Not 
guilty be pleaded to an aftion on the 
cafe for taking the plaintifi’s goods, 
it will not be fufiicient lor the de¬ 
fendant to fhew that the plaintiiFhad no 
property in tliem, except he had no 
poll flicn of them neither, ih, 

3. Cdfc will lie in damages fer a falfe 

xetttru in the matter of an cleftion to 
an oilicc, Reg. v. Ueathcote, 54, 

4. In caO? for maliciotifly caufing the 

pl.iiiitifF to be arrclicd for tool, de¬ 
claration adjudged CO be naught upon 
a fpeci^ demurrer, for want of fliew-^, 
iug what became of the aftion, Par^i 
her V. Langley, 145. 209 

5. But 
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5, Bot this defiefl: in the declaration 
^ might have been cured by a verdift, 

Purktr tf. LaKgleJi 145. 210 

6 . Or by a plea in bar admitting the firft 
adUon to be falfc ind hopelcfs, Parirr 
Vm Langleyf 

, Cafe win not He for a malicious ia- 
difiment, without (Itewing what.be¬ 
came of that indiftment, Parker •v. 
Langley, * 45 * 

8. See alfo yoaes v% G-wyne, V 9 

o. Court inclined to think, that where 
^ the indiflment was infufficient, and 
the matter not fcandalou*!, this aftion 
would not lie, Jonu v. Crivyne, 149 

10. But afterwards refolvcd, upon full 

confideration, that this ailion ui'l lie 
for damage by expence, as well as by 
fcandal, iho4is»,h the indiamene was 
infuiTicient, Janei-Ti.G-wyne, 217 

11. ASion on the cafe for an indidl- 
ment for ufing the trade ot a badger 
without a licence. Exception taken 
by the Coort, that ilic plaintiff did not 
Ihcw he was liccnied, 'jenes ‘v. G ivy/r, 

i+S 

12. But afterwards cxercifmg the trade 

Jr^ilimo tnotlo held lulncieut, 'Jana -v. 
Giiyne, • 215 

13. Cafe for a falfc and malicious in- 
'^didtroent, without faying the indidl- 

ment was ab/que praoabili cau/d^ and 
held good, Jones V. Gwyne, 148. 214 

Xij, Othtrvoje, if the adfion had been 
brought for a malicious profecution, 
Janes v, Gnvyne, > 4 ^ 


ADMINISTRATION and ADMI- 
NlBTRAiOR. 

• tr 

1. Adminldration by the rtaiute-Iaw 

muj'l be granted by the ordinary, * 
Sadler v. DunifI, at 

2. But the adminiflrator, when put in by 

the ordinary, derive^ liis power not 
from the ordinary, but from the law, 
Sadler V, Daniel, 21, zz 

3. Wheie the goods of the intcflatc are 

taken away from an adm'.ttiilrator, he 
ipay not fue for tltem in the fpiritual 
CQViTt, Sadler v. Daniel, zt 

4. Bu: may bring h's artion of trover 
for tlietn at the common law, ib, 

j. An adminiflrator lhall not be allowed 
to plead (ioulde, vi». p/ene admhsif- 
traait r4r.d no aj;cts, without afiidavit 
tliat he has no .aficts, Carringion v. 
lyanen, 335 

6. Adminiftrators pay no roils in writs 
of error, though itie judgment be de 
lanis profriis, Ilolui-u. Eolzou, 276, 

277 

7. Whether fuch.a right of adminiflering 
as would entitle to a icttiemenc within 
tii“ fbtultf of 13. and 14. Car. 2. c. 12. 
fin'd be deemed a fettlcment before 
i.iin!niilratiou^ actually taken out, 
So/iilj Sydittham m. LaacajUr, 38 ^ 

A D M I R A L T Y. 

I. Where the property of goods taken 
by ’.he enemy is altered, and wnere 
rot, according to the laws of this 
court, AJJit'niedo v. Cambridge \jee 
Pkoi'Erjv), 70 


XCTION POPULAR. 

An aSion qai lam may conclude ti inJe 
produeit feaam, and (hall not abate for 
want of ihofe words, " tam pro. aontivo 
rtge qutttnprojilpfe,'’ Ir alter‘U•*Laughs 
ton, 'S 3 

additions. 

The different additions of '* tailed' or 
** dotniHtts***\o records and legal pro¬ 
ceedings, make different inames, and 
mult be undci flood of difiVrent per- 
fons, Nuiton ♦. Crow, 284 


2. No fuing for fees in the court of 
admiralty, Cirri v. Let, 264 

A F F I D A ViT S. 

1. It is generall/ true, that men mull not 

be compelled tu ttiuke afiiJavits, Clark 
V. Eiw.'ii, 332 

2. Yet wlien perfons are witneffes to an 

arbitration bond, they may be com¬ 
pelled by rule of court to make affi¬ 
davit of ilictr being lb, Clark v. EU 
whk, 331, 333 

F f a AGE. 
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AGE. 

( 

Papifti conforming at eighteen are ca* 
pable of taking whatever lands were 
devifed to them before they came to 
that age, by Lard Chancellor Kiks 
contra Lord Chancellor MacCL.es- 
riELO. hill w. Filkinst 4.85. 537. 

533 

AGREEMENT. 

t. By the law of nature, all ufclefs agree¬ 
ments are void, according to Vt^fen- 
Miuhtl ni. Rejnolus, 135. 137 

8. A fortiori all oppreffive ones, 137 

3. Of agreements for the reftrajnt rf 
trade (y« TtiADt), 27. 85. 13® 

4,. Whether an agreement not to fow 
one’s land, be void or not {J<c Law 
Cases oouuteo or ugm£d), l -. ht - 
cbtl •o. RtynolJst 1 j 5 

3. An agreement that is void at law, 
fliall never be carried into execution 
by equity in favour of a third pcrlof, 
contrary to the meaning of the parties 
to the agreement, BlunJtl v. Marker, 

459 

6.' If, by the agreement of parties,two 
a£ls are to be done, end a certain time 
is limited for the doing cf one, and no 
tiice for the other; there, if the na¬ 
ture of the thing will bear it, that thing 
is to be done hrlt, for which the time 
was limited, Turnft v. Goodwin, 224 

ALDERMEN. 

f. Whether the right of voting fur an 
alderman of London, lie only in the 
freemen of the ward, or in all the 
inhabitants that pay fcot and lot, Reg. 
•V. Delme, 

t. When other perfons are returned to 
the court of Aldermen of London than 
what were chofen for that office by the 
wardmote, the proper remedy of the 
parties grieved is to make their com¬ 
plaint to that court, Reg. v. Ueatbeote, 

59 

3. For that court are the proper judges 
of the goodnefs of fuch returns, keg, 
V. Htutbeotfi 61, 62 


ALIENS. 

X. An alien cannot {^urchafe lands for hit 
own benefit, but he may for that of 
the crown, Ratelife v. Roper, 91. 94. 

120. 122.136 

2. Therefore if land be devifed to an 
alien, the crown fhall have it, , 94 

3. Yet if alien tenant in tail fuffer a 

common recovery before office fonnd, 
the recovery is good, 124 

4. Where an alien would take by courfe 
of defeent, there the ellate fhall go 
over to him to whom it would have 
gone in cafe the alien had been al¬ 
ready dead, Hamilton v, Fleetwood, 

116 

As where tenant in tail has iflue two 
Tons, and t!.e cldcd is an alien, the 
younger brother lliall inherit, ib. 

6. Yet if an alien be tenant in tail, re¬ 
mainder to a fubjc 3 , the remainder 
man cannot come in until the eilate-tail 
be rpent| Hamilton hi, Fleetwood, 120 

ALMANACKS. 

1. Almanacks tobcHcenfed by the archbi- 
Ihop of Canterbury and bilhop of London. 
Stationers' Company v. Partridge, 103 

2. Whether the crown has any fpecial 

interell in almanacks, Stationers' Com¬ 
pany Vt Partridge, 107 

3. Whether an almanack may be con- 
iidered as a copy or part of the kalen- 
dar in the book of common-prayer. 
Stationers' Company v. Partridge, 103, 

• 106 

4. Almanacks of authority in trials, 1C7 

AMBASSADORS. 

1. AiwambalTador does, by fiction of law, 
repsefent the perfon of his mailer, 
Caje of AmbnJJador of Mufeony, 5 

2. The fame fiiSlion of law makes him 

extraparochial, and quafi in the do¬ 
minions of his mailer, ii, 

3. Coke i||pon flat. 23. Ed. 3. affirms it, 

to be high treafon at the common law 
to kill an ambafiador, ii, 

4.1# 
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4. If he commit any crime (though it 

fhonld be one of « very high nature), 
the king a nm ad quentt mail pu- 
nlih him, ^ 4 

5. Hi* perfoD is not liable to be arrefted 

for debt,. ^ ib. 

B. Nor are his goods liable to diilrefs, 

ib. 

7. The privileges of ambaHadors, as to 
debt, fettled by Hat. 7. Ann. c. 12., 5 

AMENDMENT. 

1. Statutes of amendment extend only to 
pleadings of record, Rujb sj, S^'mour^ 

88 

2. Pleadings while in paper arc amend¬ 
able by common law, 83 

3. And the motion to amend, becaufe all 

in paper is what the court, commonly, 
cannot deny, ib. 

4. Except where the party moving re- 

fufes to pay coils, ib. 

3. Or where the amendment moved for 
would amount to a new plea, ib. 

AMICUS CURLE. . 

Where any one may inform the court. 

Lord Say and Seal’s cafe^ 41 

ANCIENT DEMESNE, 

A, plea of ancient demefne received after 
imparlance. Cafe of UniverftjiofCassi- 
kridget ^ »?9 

annuity. 

X. An annuity is the only perfonal intereft 
which is defcendible to the heir, Roper 
n/m Ratc/iffif ^ *37 

Where a teftator charges his lands with 
annuities in favour of papills, the dc- 
vife is void, Cartwright v. Cart- 
wrigbt, 5*** 5H 

ANSWER IN CHANCERY. 

Where the whole proof of any matter 
4^4*!! froin the defendant’a anfwer. 


the anfwer mud be taken entire, and 
no part of it impeached by any other 
evidence, Nabv. Nabt 405 

APPEAL. 

1. In an appeal of murder, exception 
taken to the writ for*an infeniible ab> 
breviation, If'iddrington v. Charlton, 

86 

2. The words ** demerte fui viri unde eunt 
s^pellat’* being omitted in the exigent^ 
W nether this make a difcontinuance, 
IViddringtoa v. Charlton, 86, 87 

APPEARANCE. 

1. Where perfons may be convidled up. 
on imnmons without appearance, 248. 

&c. 341. &c. 344. 37» 

2. Members of corporations may be dif. 
franchifed after fummons without ap. 
pearance, Rtg. v. Simpfon, 343. 380 

3. Appearance will fupply the want of 

fummons, Reg. •v. Creen, 213 

4. Where and 'when judgment may, 
or may not, be given 111 the abfence of 
the offender, 250. 344. 378. &c. 

5. Execution c: ' not be awarded other- 

wife than in tlie prei'ence of the party, 
and why, Scg. <i'. Simpfon, 344 


APPRENTICE. 

1. An agreement with an apprentice not 
to excrcife the trade within fuch a 
dillance of his mailer, good, Mitcbel 

Reynolds, 138 

2. If an apprentice make ufe of the 

goods or cafh which belongs to his 
mailer,he forfeits his indentures, Shop, 
herd w. Maidjlone, ^ 144,145 

APPROPRIATION. 

1, The appropriation of a church takes 
away the biihop’s power of depriving, 
Harrifon v. Arcbbijhop of Duhlits, 68 

t. But not tbstt of vifiting and fufpend- 
ing, 68,69 

Ff 3 


ARBI. 
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ARBITRAMENT AwD ARBITRA¬ 
TORS. 

1. Though it be otdercfl by the tedator, 
that .vhatci'tr coutrovLriies arife upon 
the conll'-utHiop of hiiw’ii. ihall be 
decided lx i'uch and inch arbitrators ; 
yet tlic pait/cs coii;eri;eJ may, not- 
tvithliaiidir.g, decide them at law, if 
they think fit, yu;^. -o. h'.cathcois, 59 

2. An award may be pool in pa'-t, and 
Void in part, BafnanUjion v. Fotvls/'r 

200.*204 

3. As an award to make general re- 
kafps of aU demands to the time of the 
award, ;:> good tor lo much as goes to 
the time of the fubmilnon, and void for 
the rciidue, Burnurdiiton «y. I'Kvler, 

zoo 

4. Therefore if reUvifes of all diminds 
be given to the time of the fitbmillion, 
it is a good pcrforntancc of fucli an 
a.'.ard, iiarunrdijlc-H v. /’fl-ivkr, 201 

5. An award that the defendant ihould 
pay the plaintiii To much, nnd each of 
them fitch a fiim to the arbitrators; 
and ih-;; upon paymentyaawr/* 
the p:‘.iLi'--.s ibotiKl give mutual rcleafes. 
JCjicrptitm, that the defendant had no 
rem<-.!y to come at the rclea(e,‘fince 
the ;.l.'IutifF was not'bound to give it, 
iiP nffer the fur. paid the arbitrators, 

. It pirt of the award was void, 
k’ ■ ..I i.' ii-at nionet^prteiF iliouid rc- 
ri.: rr.Iv iiiat fum which concerned 
V',- ■: (ii the award, 200, £«r 

f'. * ;r A-., part of the award be void 

.'..I •' ’■..-rni rlie jullice of the 

whole is void, 204 

i made .he z^d of yune, or- 
- : i muc.i money :o be paid by 

. ■< . in 'e-ion of rent oxsiiig 

ic ,.cnt did not become d:iu 
li'* t.:' ^41!) oi l/urir, is void ; lor the 
u.i: !>e exlind either by iur- 

ti n-i'-r or eviction, before it became 
ij‘ 204 

1 i iVcotion of .1 fui? by J. again]! B. 

no breach of an award that ail 
mould ceale bjitveen jJ. and B, 

20; 

. The law is the fame, though B. and 
C. bad been man and wife, 205 


10. On breach of an award made a rule 
of court, the pa^y may proceed both 
by aflion and attachment at the fame 
time, Clari v. Sjfivickf 333 

ARCHDEACON. 

1. An aflicn will lie againft an'arch*- 
deacon for not inducing a clcilc, 

Btig. <ii. Ufathcotet 53 

2. And for rcfuiiug to fwear in perfops 

chofen churchwardens, 53. 55 

3. But noaCfion will lie againll an arch¬ 

deacon for {wearing in a wrong perfon 
chuichwarden, if it be done in obedi¬ 
ence to^ mautiantust ib. 

ARREST OP Ihb BODY. 

1. What perfons are privileged from 
arrefts for debt, 4. 111. 346,347 

2. No adlion will lie for a malicioas 
arreA, without lliewing how the fuic 
was dctcrmiticd, Barker v. Langleyt 

145. 209 

ARREST OF JUDGMENT. 

1. If general damages be given where 

by law none can be given for part, 
judgment ihail be arreited, Walter v. 
Warren, 273 

2. As where joint damages are given for 

words ndliunable, and for other words 
fpokrn at a different time not adlion- 
able, judgment mult be arreflcd, Har^ 
rington -c. Tbomberough, ^97 

3. If it nianifcftly appear upon the face 

of the declaration, that no .evidence 
could maintain the iffue, judgment 
muft be arreited after verdkt, Ute^ord 
V. Forcer f 313 

4. Judgment arreited becaufe it appear¬ 
ed ^lon the declaration, that the caufe 
of adtion did accrue by a promife in 
writing, above fsx years before adlion 
brought, Stajbrdv. Forcer, 311, &c. 

5. Othemvi/ct if the declaration had been 
upon a parol promife. Cole v. Harwhins, 

• aS3-3*3 

6. In a^umpfit brought by executor oi\ 
promife to teffator, judgment arrelldd, 

beoanfe 
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becaafe it appeared upon the decla¬ 
ration thftt the teibcor was dead above 
fix years before tAc a£Uon» Stafford v. 
Forcer, 314 

•f. Debt upon note^^ I acknowledge niy- 
felfindcWd to fo much, which I 
promifeto pay upon demand.’* Moved 
inarreftof judgment, that a dciyand 
ought to have been allcdj'cd. being 
part of the agreement; but held uime- 
ce/Tary, becaufe the debt here did not 
arife from the demand, as from ihe 
performance of a precedent condition, 
but was a debt precedent to the de- 
piand, Rumhedl v, Bali, 38 

ASSETS/ 

a 

|. If the executor of leflee for yevs 
enter upon the tclbitor’s irrra, no part 
of the profits but svhat is above rent 
and repairs is aif-ts, lluckhy 'V, Pirk, 

iz 

S. In affampfit upon promlfc made by 
the executor in co(ilideirttio» of for¬ 
bearance, aflets will be lupp-sled ; far 
unlcfs he had adets, there was no oc- 
cafion for the pioinife, yohuion •;>. 
Gardiner, 254 

3. No difference commonh b(•t^*CQn ajjlis 
at law, and ajjets in equity ; but both 
mud be dillribtiied in a courfe of ad- 
miniftration. It iljonv. Fieidiap, 427 

4. Yet where land is devifed to be fold 
for the payment of debts, the profits 
ariilng from the falc fli.ili be applied 

* to the payment of all debts equally; 
and why, IViljon •v. Fielding, 42 S 

5. If a creditor by Ample coniraft ob¬ 

tain a judgment againll an executor, 
he ftiall have no preference before the 
reft of the creditors with refpedt to 
equitable affets; beenufe the judgment 
nught be voluntarily contcMed, and 
equity will not aflill an exA:uior to 
overturn the courfe of adminiftration, 
Wilfin ‘V. Fielding, ^ 26, &c. 

6. But one that is a judgment creditor at 

the lime af the tell.itor’s death, fhall 
have the fame prcfcrcntie with rcfpcift 
to affets in equity ns to affets at law, 
Wilfott V, F.ilding, 428 


7. Where a man dies indebted by fped* 
allies and byfimplc contradi, and does- 
not leave perfonal efiate fafticirtit (O 
pay both ; equity will oblige thccrcdi* 
tors by fpccialty to receive their debtf 
out of the real eftate, that the creditor! 
by fimple contrail may not be dc-* 
frauded, lUundel v. Barker, 

8. See Mills ‘V. Eden, 489 

9. But this power of marlhalllng affets« 

is never exercifed in favour of any 
refiduary legatee, and to the prejudice 
of the heir at law, Coojentry v, Coven^ 
try, 477 

10. E, makes a fettlement upon his wife 
after marriage in bar of dower and 
thirds, of lands that were then hU 
father’s (hts father joining with hinr)! 
and not to take elfcd till after his 
fitthcr’s death. And afterwards he 
devifes his lands to be fold for the 
p.iyrnei-1 of his debts, and dies living 
hi., fatlj-r. 'fhe wife waves this fet- 
tk'ineiu, and infills upon dower. Baf 
the Lord Chancellor finding, that if 
the land.s comprifed in the fettlement 
were to deiceiid immediately upon the 
heir at law, tli.-re would not be affets 
fullici'.'nt to dilLiiarge the teftator’s 
debt*:, decieed the wife (bculd ^take 
fiiofe lands I.'' litc (ihe father lieing 
dead at the liearing of the caufe), but 
that ilte Ihould allign them over 
trull for the creditors, who ihould 
convey to her a third of her hulband’s 
land fur dower, Mills v, Eden, 487. 

&c. 

ASSIGNMENT, ASSIGNOR, 
ASSIGNEE. 

1. Where and how far chefes in aMieu 
have been held allignabie, 164. 24^. 

289 

2. Allignment of jHw,Tid good only in 

cquil) , Parker w, Liiiy, 102 

3. So that if, after the aflignment of a 

b-md, the aflignor give a warrant of 
attorney to acknowledge iatitfa^ion 
upon record, this is rchuvable only'in 
equity, Parker -a. Lilly, 1Q2 

4. Ut the* affignmcRt of bail*bonds by 

ihcriffs, Stffent •(;. Cibber, 190 

F f 4 5. AftiguM 
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5. Affienee how to declare upon a bail- 
boncH Sefteru V. Cibber^ 190,191 

6 . If a judgment be afligtied, it will veil 
in the afugnee before acceptance, 189, 

190 

7. But if the aflignment want a good con- 

fideration, it will be maintenance, and 
confequcntly *void, ^turner 1/. Good- 
•win, a23 

8. Of the affignees of bankruptcy, fee 

Ba MKRVFTS, 9, 10 

ASSISE. 

I. What the judgment is upon a writ of 
iX&kt Hamibon v. FUet<woedt 125 

9. Would lie againll a monk, ih^ 

ASSUMPSIT. 

An tiffumpfit will not lie upon a nudum 
paSum, or a naked promife, i. ^.^where 
, 21 is without any coniideraiion, Jocelyn 

w. Lacier, ^94, 295 

if. Yet a very fraall confideration has 
been held fufficient to fupport this fort 
of a£don, 296 

|. Whciiier the confideration of the pro- 
mife, or the caufe of the debt, nce^ be 
particularly fet forth ? 295 

'4. What need not to be averred in the 
" declaration upon an indebitatus affump- 
Jit, but ihall be fupplied by a nccellary 
intendment, w. Ptf/rce, '531 

5, Whether churchwardens who re¬ 
ceived money by millake for the ufe of 
the parifh, may be fued upon an af- 
jumpftt after they have paid this money 
over to the piriih, and their year of 
ofiice is expired, Bijhop v. Eagle, 23 

6, If a wager be noon, an indebitatus af- 
' /umpjit lies ^ainft the perfon t;iat held 

Rakes, for inoncy received to the 
plaintifPs ufe, though the nuinmng of 
the wager was not proved before the 
•Aion brought, ftmpUv.lVelds, 315 

7, Jffimpfit for goods fold and deli- 
yered. ‘ Defendant pleads in bar, 
that before the aAIon he made a 

"tender of the money, and that ever 
fipce the tender he was ready to pay 


it. But held infufiicient; for the 
plea ought to hawe been, that he wm 
ready to pay themoney from the deU- 
very of the goods, i. e. from the time 
when it became^ due, Wbithek v. 
Squire, 81 

8. AJJumpfit upon a parol .promife, and 
after till-ftatute of Limitations ple&ded, 
the plaintiff varies the time in his 
replication {Tomthaim the declaration. 
Held, that no advantage can be taken 
' of this upon a general demurrer. Cole 
•V, Uanukins, *J *• 34 ' 

j). Whether, in an ajftmpjit upon a pro- 
wife certain, the jury have powei to 
aflefs th^* damages as they fee caufe, 
Mitchtl V. Reynolds, 29 ’ 3 °* 

t 

JO, Where an ajfumpjit is brought upon 
a promife n:ade by the executor, 
though for a debt of the teftator’s, the 
judgment is always de bonis propciis^ 
Johnfon ns. Gardiner, 254 

ATTAINDER; 

I. The cllatc of a perfon attainted for 
treafonis forfeited to the king, Tbornby 
ns, Fleetwood, 359 

But in an attainder of felony, the offen- 
' der’s lands are forfeited to the lords 
of whom they are held, ibid, 

t. In both cafes the blood is corrupted, 

ihi^. 

4. Perfons attainted for treafon have a 

capacity left in them of taking lands 
by purchafe, though not for their own 
benefit, but that ol the crown, Hamil¬ 
ton ns. Fleeintsaid, 122. 359 

5. Vet if one that is attainted fuffer a 

common recovery before office found, 
the recovery is good, 124 

6. By the common law perfons attainted 
are incapable oftakingkndsbydefcent, 

X16. 120. 359. 361.41^ 


ATTORNEY AND SOLICITOR. 

1. An attorney compellalile, according 
to Lord Coke, to ferve in his cmploy- 
mentj Clerk ns, Lee, * ao^ 
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t* Not to be examined concerning the 
iecrets of his client’s caufe« tord Say 
and Self’s tafe^ 41 

3, Yet it was refolpd, that an attorney 

ihould be examined concerning the 
time of the execution of a deed, being 
what he n|ight come to the^knowledge 
of without hi.<$ client’s information. 
Lord Say aud Sek’s caftt 4I 

4. Judgment confeiTed by warrant of at¬ 

torney after the death of the defender, 
can be awarded by error only. Lord 
Say and Sele’s caftt 45 

averment; 

Where an averment is nedblTary, and 
where not, 143. 191.254. 295.330, 

35» 


B. 

BAIL IN CIVIL CASES. 

1. When a debt is ten pounds or upwards, 
fpecial bail is required by courie of the 
court, otlicrwifo not, IVhetherhrn v. 
IFright, ' 34 

а. And yet fometimes in extraordinary 

cafes, the Court will hold to bail where 
a bond is conditioned for payment of 
lefs than ten pounds, becanfe the le* 
gal debt amounts to more, IVhetherborn 
mV. Wrightt 24 

3. Never allowed in debt upon judg¬ 

ment in B.R. pending error in the 
Exchequer-Chamber, Goodwin v. God~ 
naivt 17 

4. Who are privileged from being held 

to fpecial bail {Jet Arrest of the 
Body), . 4.111 

Antiently the bail to one aAiop was 
to Hand bail to all aftions that the party 
Ihould be charged with when in court. 
Rig, v.Ritbpatht 153 

б. 1 his is now altered by rule of court 

in cafe of Ypecial bail. ^ ibid. 

f. But as to common bail the law is ftill 
^ fame, ^ ib. 


8. Though the bail be never fo Aadlt 
grieved by the judgment againft bu 
principal, yet he can bring no writ of 
error to reverfe it. Lord Say and Self”* 

44 

9. Bail in B, R. not liable to colls qfn.f r- 
cdupon error in the E.xchcquer-Cham- 
ber. If''’.ddal v. focar, 

10. Held that fpecial bail ihould not be 

put in by plaintiffin error of judgment 
upon a bond, conditioned for the pay¬ 
ment of fuch a fum, in cafe he the 
obligor] failed to difeharge a debt for 
which the obligee ftood hisTurety,fl4w- 
mondv.H\bbt z 9 t, life, 

11. So where the condition of the bond 

is to fave harmlcfs, 28Z 

12. Law the fame in error on debt up- 
on an award, 

13. Sheriffs obliged to bail the perfons 

they arreft, ‘ 

14. Alfignmcnt of bail-bonds to the plain¬ 

tiff a common praftice before the 
tutc, Kilten V. Fagg^ 28^ 

15. And though fuch ailignments were 

not good in ilridlnefs of law, yet Aey 
have been taken notice of by the 
courts, and not fuffered to be evaded, 
* • iisdm 

16. But fince the (latute, the flieriff can¬ 
not refufe to aii'.gn them, iiidm 

17. Whether the circumilances required 

by the ftatute to be obferved in aflign- 
ing, make it neceffary to be done by 
the flieriff in perlun ? 289. 29r 

18. Whether in cafe of the Ihcriff’s 
death a bail .bond may be alSgned by 
his executor ? 

19. Or whether the plaintiff muft not 
in fuch cafe be obliged to fue in the 
flieriff's name, avriseftre the llatute ? 

20. Whether bail-bonds may be affig n e d 

by the under-fheriff ? 288 

21. And if they may, whether his af. 

lignment is good after his year of office 
is expired ? ago, 

22. Difference taken as to the declan^ 
tion upon a bail-bond, w'here the ac¬ 
tion 
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tlon is brought by the (henflr, and 
where by the affignee> S^eru v, Cibbert 

191 

%y Bui cannot plead to a ftire facias 
on his recognizance, death of the 
principal, generally, without confin* 
iBg it to ibmc time* Wtddal v, Jocar, 

306 

94. Neither may he plead death of the 
principal ante eman/Uieaan brevist be* 
caufe no material ilfue can be joined 
upon it, Wtddal Jocar, 267, £fff. 

303, i^e. 

t$* But dead) of the principal before the 
return of the capias is a good plea, 
Wtddal <y. Jtcar, 269 

116. Precedents wherein the pleadings is, 
death of the principal before the if- 
fuing of the capias, of no authority ; 
becaufe it was formerly controverted 
whether the bail was not liable even 
before the ilTuing, whereas it is now 
fettled, that he has time for ren¬ 
dering the principal until the return, 

ibid, 

*7. Yet PRATT,y/^/«, doubted upon a 
fecond argument, whether if death of 
the principal ante emanatienm, brca;is 
•be pleaded (it being a plcaofexcufc)* 
the bail (liall not be obliged to (land or 
fall by it, and that the Court will in¬ 
tend he did not die between the iiTu- 
ing and the return of the writ, Weddal 
*u. Jocar, 306 

28. Variance between \kt fcire facias and 
the recogi>iz:incc of bail cannot be af- 
figned for error, if cyer of the recog¬ 
nizance was not demanded below ; be¬ 
caufe in fuch cafe the recoonizance 
is no part of the record bciore the 
Court, Anonymous, 444 

BAIL IfTCKlMINAL CASES. 

1. Perfons committed for treafon are bail¬ 
able in B. R. by the ordinary power of 
that court, independent of the Habeas 
Corpus ad, Harvey of Coomb^s cafe, 

$. Ai'.d where thf re have been particular 
rcalons to induce the Court to the ex- 


ercife of that power, perlbns fo com* 
mitted have b^n bailed during the 
fafpcnfion of that ad, 334 


BAILIFF, 

1. DifFei%ncc taken between bailiffs and 

Veceivers, Bi/bop v. Eagle, ' 23 

2. If a bail'ff enters a hnufe with a writ 

of execution, any perfon may juftify 
alfiHing him, even without his com¬ 
mand, fempltmun <0. Cafe, 23 


BANKRUPTS. 

1. The commiflioners of bankruptcy pot 

by the llatute into the place of the 
bankrupt, as to the management of his 
ellato, Hih's v. Wiilums, 244 

2. And the affignees have the fame re¬ 

medy to recover the bankrupt’s debts, 
that the bankrupt hiinfelf had, Mibs 
V. IVdUams, 244. 246 

3. Debts owing to the wife before co* 
verture, allignable ui>on the bankrupt¬ 
cy of th.c hulband. Miles v. Williams, 

164. 244, iSe, 

4. And, •sice •verfi, a creditor of the 

wife’s before coverture, is a creditor ' 
of the hufoand’s within the llatute of 
bankruptcy, and lhall be let in for an 
equal proportion of tlie bankrupt’s ef- 
taie with the reft of the creditors. 
Miles *y. Williams, 247 

3. Confequcntly debts owing by'the * 
wife before coverture are all difehar- 
ged by the bankruptcy of the hulband. 
Miles •v, Williams, \to,Uc, «^243, Jiff. 

6. And that for ever, though the wife 

Ihoukl lurvivc the hulband, 247 

7. Yet where a woman puts her eftate, 
precedent to her marriage, into traf- 
teci h:inds, for her feparate mainte- 
nance, Iier debts fli.ill not be difehafg- 
cd by the bank) uptcy of her hulband, 

ibid, 

8. Rut filch fcttlcmcnt or conveyance, 

quoad the creditors, (hall be aecmpd 
void an6 fraudulent, ibid,** 

Q. The 
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O. The aflignees of bankruptcy (hall not 6, In debt upqn a judgment in S, 
he preferred bcfr-rc a mortgagee or writoferror pending in the Exebefuef- 

purchnfer precedent, though by defee- Chamber, no plea in bar, GooJwia 

tivc conveyances^ Cnk ‘v. Cootijellov.', Gaedwitif 

49 * 7. Solvit ante diem** cannot be pleaded 

lO. A deed of truft made by a mother, io bar to debt upon bond, becaufe no 

for fecuring jull dt bts owinl^r to c’nil- material ifliie can be joined upon it, 

dibn, at a time flic had fears oP be- fFeddal'v. yeear, 147. 267. 269.304 


coming a bankrupt, thougli two 
months before (lie adlually was fo, de¬ 
creed to be good againfl the afiignccs 
of bankruptcy. Cock v. Gaod/cUe-iv, 

489, bV. 

If. What deeds fliall be eftcemed Iraudu- 
lent, fo as to amount to an adt ot oark- 
ruptcy within flat, i ya(. i. c. i;. 

and what not, 493, ^V. 

• 

12« fends up out of the country to JS. 
a quantity of goods; />. apprehenllve 
he (hould foon be a banl.rupt, delivers 
a quantity of goods (moitly the fanio) 
to C. for the ulc of J. but before y/.'s 
acceptance becomes bankrupt. R/cIv- 
ed by the Judges of B. /?. That the 
property of the goods v\a.s fo vefted in 
A. even before his acceptance, by the 
delivery of them to C. for his ui'e, 
that they were not fubjia 4 the dilpo- 
lal of the commiflioners of bankruptcy, 
Atkin V, Berwick ^ • 432 

BAR. 

I, How picas in bar mull conclude, 112. 
160. 192. 211* 243. 247, 248. 323, 

3 H 

8.* Picas in bar may be fupporfed by 
common intendment. Stent v. Ta-vener, 

• . . * 330 

3. Where the bar is infuSicient, and yet 

it appears upon the whole record, that 
there is no caufe of aftion. Whether the 
plaintiff fliall have judgment ? Aubrey 
V. Fortejeue, . 206 

4. Where the defendant's plc.i in bar 
may cure the plaintiff’s defedive de¬ 
claration, Parker <0. LaugLj, zio 

3. If two afllons are brought in different 
courts upon the fame proinifc, though 
for diiTercnt fums, one aflion may be 
pleaded in bar of the otlxcr, Aylewmd 
rj, li'aoihjit 3 86 


8. Yet accord with fatisfa^ion before 
the day may be pleaded, bccaufe this 
being pleaded by way of cxcufe, that 
(uppofes non-performance, and tba 
defendant fliall be obliged to prove Ms 
pica, kPeddal <v. '/ocar, 394 

BARGAIN. 

1. Whether extravagant and unreafbn* 
.able bargains lhall be carried into ex¬ 
ecution in a Court of Equity i Lewie 

•V. Lecbm.'re, 503 

2. Bargain for the purchafe of lands up¬ 
on condition tlic vendor makes fuch s 
titles as the vendee’s counfel (hall ap¬ 
prove of, and the vendee’s counfel dif. 
approve without reafon, bargain good 
notwlthflanding, Lewis v, Lecbmtre, 

BARGAIN AND SALE.- 

By the common l.aw, nothing palled by 
deed of bargain and falc but the ufe, 
and remedy 'v.is only in Chancery; 
but now iLature law has paiTed the eC- 
t.ito to the uic, L)rd Say and Sele's 

cafe, 47 

BARON AND FEME. 

1. Hulh.!"J and wife are to many pur- 

poles in law con lj^er ed as one perfon, 
Brocas <y. Savage Cited, * 203 

2. By the law of England, the wife (hall' 
(hare in the honours and advantages, 
but not in the ptrnls et criminibus, of 
her hulband, bliUsv. WsHiams, 162 

3. XYbere 3 /ime-coveit is punifliable for 
crimes commiited with her hulbaAd, 
and where uut, Reg, v, IVtilieuns, 63 


4 > The 
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4 * upon marriage confiden Ac 

debt* owing by the wife as the debts 
of the iiun>and> AfjfA'j v. 163 

5. So that a feme-covert may not be 
taken execution for debts contrafled 
before ^overture, but the huiband, 

ibid. 

6 . But if .the wife die, the hufband does 

not continue liable to the debts Ihe 
COBtra^d dum Jhla^ 161. 163, 164 

7. Neither, if the hufband die, is his 
executor chargeable with them, ibid. 

$» A debt of the huiband’s, and a debt 
contrafled by the wife dum fola^ can¬ 
not be joined in one atlion brought 
againil (be hufband and wife, ibid, 

g An action brought againfl hufband 
and wife for a debt owing by the wife 
before coverture, mufl be in the debet 
tt detimet , 163 

10. The hufband may aflign a debt due 
to his wjfe, Miles v, IV-lUamst £43 

fu If a note be payable to a feme-fole 
or order, and afterwards marries, 
her hufband is the‘proper perfan to 
iodotfe (bis note, 246 

|2. The hufband may relcafe a debt 
owing to the wife J}efore cov^.'ture, 

163 

15. In what manner the releafe muft be 


given. 


165 


»4* Vet a bond made to the wife dum 
jela, will remain or iurvive to the wife, 

163. 165. 246 

15. But if judgment be obtained during 
coverture, it fhall go to the hufband’s 
executors, 162 

In like manner the hufband may re¬ 
leafe his wife’s fhare of an intellate’s 
eftate, Daetb v. BeiuXf 63 

if. And yet,‘iT'u’be not rcleafed, it is 
ib much hers th it flic lhail have it by 
iurvivorfiiip, Bae/b v. liaux, 64 

^8. Upon the outlawry of the hufband, 
the pradlice is to fi-ixe all the debts 
owing to the wife. Miles v. IVilliaas, 

*45 

10. Though a bond given to a feme-fole 
pot foffeited by the outlawry of the 


hufband, gumre. Miles w. WilUamf, 

16; 

20. If a hufband feifed in right of his 

wife had aliened j>y fine, it was a dif- 
continuance at th6 common law. Miles 
m. rnibams, 2^5 

21. The'nufband cannot fue alone upon 

4 bond given to the wife dusk fola. 
Miles V. Williamst 162 

XI. In what cafes a feme-covert may fue 
c or be fued alone in the fpiritual court, 
Daetb v. BauXf 54 

23* The rcafpn of the diiFerence between 
the common and the civil law in this 
rcfpe£f is, that in the fpiritual court 
the hufband, though not named, may 
come in and plead pto isttereJJ'e fuo, 

, Ihould tlic wife deftrt the caufe. Clerk 
V. Lee, 25^ 

2i|. By^ cuflom of Lotidesst a feme-covert 
that is a feparate trader, may fue and 

be fued as & feme-fole, Anostymous, 6 

25. The wife may continue her hufband’s 
trade after his death, in cafe (he has 
lived with him feven years, Reg. v. 
Morgan, 

26. Where a woman Ijas power, by her 

firft hulband’s will, to fell bis land, 
and marries again before fhe has exe¬ 
cuted this power, ftie may neverthelefs 
not only fell the land, but even fell it 
to her fccond hulbaiul, if ihe fee fit, 
Thomlinjon v. De:gbtosi, 33 

BASTARD. 

1. Motion to quafh an order of baftardy 
upon divers exceptions, Rex v. Miles, 

' 271 

2. In cafe of baftards, complaint not pe- 
ceffary to the giving jufticea of the 
peace jurifdidlion, as it is in the cafe 
of poor. Anonymous, 

3. Nor is the parifh confined to any time 

for\:omplaint, v. A// 7 «, 271 

4. Order of juftices for the maintenance 

of a battard need not fet forth, that it 
is likely to become chargeable to tlye 
parifh; for nobody being bound to 
provide for baflard children, the law 
prelumei they will become chargeable,' 
Ansnymous, ' 

5 - 
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Order for the reputed father to pay 
fo much fer week for the maiotenance 
of a baftard till it be eight years old, 
adjudged good. Sed quart. Anonymous^ 

% ^5 

BILLS IN EQJJITY. 

If thi; defendant (land out all Jcontemjjts 
till order made for fequeftratiDn, tl.e 
plaintiff may move to have his bill 
taken pro confejjo, though the lequcf- 
tration be not (ealed or executed, Ah%~ 
vymoust 43*»43* 

BILLS OF EXCHANGE. 

I. It is eflential to a bill of ^change to 

^bc negotiable, Joffelyn v. Lacier, 294 

• 

3. A bill drawn upon S. requiring hiiq 
to pay C. feven pounds every month 
out of the growing fubfiftence of the 
drawer, adjudged to be no bill of ex~ 
chuTigef JoJfelyn V. Lacier, 294.316 

3. Not the fame ftri^nefs required in 

penning of bills current between mer¬ 
chant and merchant, as in deeds, wills, 
&c. QrmJion*s Cafe, 287 

4. No difference between payable ** to 

the order of A, and to A. or order 
but A, may maintain his adion upon 
acceptance in the one cafe as well as 
the other, Ormjlon's Cafe, 286 

5. Acceptance of a bill is payment, and 

may be pleaded as fucli in bar of an 
a£lion of account, Louvure v. Laa.- 
hray, 37 

6. *Where the drawee firfl .nccepts, and 
then proteds a b:!!, he (hall pay intc- 
reft from the time ofr the pxoted, 

ibid. 

jr. If a hill be accepted, and afterwards 
indorfed to the drawer, he may main- 
tun an aAion as indorfee, in cafe he 
had effefls enough in the df^'^v'/cc’s 
hands to anfwer the faid bill, Imouvicre 
V, Laubray, 37 

8. Othtrwife where the acceptance of 
the bill is only in honour of the drawer. 

Hid, 

One drawl a note upon a goldfmith, 
and fends his fervant to* receive the 
moneyt and inveft it in exchequer 


notes; the fdrvant geta to 
him money for the note, and theiir 
brings the exchequer bills to his ifiali> 
ter, and two days afterwards the gold- 
fmith fails. Adjudged that the mafter 
inuft anfwer the money to S. for the 
property of the note was not trans* 
jerred and veiled in but was onljf 
iii nature of a depaftum or fecurity to 
him, f» that he could not have food 
upon the bill, there being no indorfe* 
ment^ Kickjon v. Brohan, 109, &c. 


15 1 b H O P. 

If a billiop feifed in right of his churcli, 
had aliened by fine, it was a difeonti- 
nuance at the common law. Miles w. 
Williams^ 34 j 

BONA NOTABILIA. 

The fpiritual and common law the fane 
to bona mtabilia, Cettingbam v, Lofu, 

373 

BREACH IN COVENANT, 
DEBT, &c. 

1. A general rule*, that a breach is welt 
alTigned in the words of the condition. 
Anonymous, 

^^creforc where a feire facias on re¬ 
cognizance of bail affigned for breach, 
that he did not < i der himlelf in exe¬ 
cution of the judgment, though thele 
tvere improper words (fince the prin¬ 
cipal only could tender himfelf in ex¬ 
ecution of the judgment), yet, becaufe 
they were the very words of the con¬ 
dition, it was held upon error, that 
the breach was well alligncd, and that 
the words (hould be underllood in the 
fame fenfe in the pleading as when 
ufed in the condition of the recogni¬ 
zance, Anonymous, 443, 444 

3. In debt on bond toper form covenstntt, 

the breach alfigned in the replicarioii 
mud be certain and iingle; but eontrw 
in afiion of covenant, African Cow 
pany <v. Mafon, • 22/ 

4. Covenant by lelTee to lime and dung 
the land durante termino: the heir ai- 
figns for breach, that after the deicent 
of the land he did not, darantt temthu, 

lime 
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^ Bme- and dung the Hand. But the 
■ ’ Court held this tq be no breach; be- 
caufe the land might be limed and 
' dunged fo fufficiently before the de¬ 
scent as not to need it afterwards. Sale 
nt. Kiiebingham, >5^» *S9 

5. Covenant to defend and warrant goods 
ibid to the f^iaintilF contra etnnes per- 
fonoi : breach, that at the time of the 

. iale the defendant had neither the pof- 
ieffion nor the property of the goods 

well affigned, V* G/<wrr, 14a 

6. Debt upon bond conditioned to per¬ 
form covenants cumprifed in fuch an 
indenture, by which the defendant had 
bound himfelf to ferve the Eaft-India 
Company as their faftor, and to account 
for fuch of their goods as ihould come 
to his hands, or the produce of them : 
breach, that fo many rupees belong¬ 
ing to the Company came to his bands, 
which illicite et frauJuknUr imhexila- 
viit et in proprium ujumt c, Kc- 
folved upon demurrer, that this was 
BO breach of the condition of the bond ; 
becaufe a factor has power to ufe the 
flock of his principal, and to anfwcr 

• it out of his own,, Shepherd v. Maid- 
/ear, 144 

7«*Debt upon bond, conditioned, t|jat if 
A. being an apprentice, fhould pur¬ 
loin or embezzle any thing to his maf- 
ter’s damage, &c.: breach, that he 
did purloin and embezzle 200I. wcU 
affigned; though not averred to be to 
the mailer’s damage, for purloining 
and embezzling do .impure damage, 
^barnuroft v. Baytt, 149 

BURGESS. 

I, The office of burgefs, or alderman, 

X Mic office that concerns the admi- 
tioD of Jullice, Reg, v. Pom/ret, 
—' 108 

fr. Yet non-attendance at the feffions 
heM to be no good caufe of removal, 

ibid. 


BY-LAWS. 

1. No by-laws that are unjull or un* 
reaibnable can aver he good, Mitchel 
nt, 133 


a. By-laws to exclude foreigners foofll 
the exercife of trade are void, dnleft 
made in affirmance of a cullom, Miubtl 
V. Reynolds, Ijl, 

3. And fo are all (by-laws intended to 
hinder trade, 

4. But hy-IaMs to regulate trade, are 
good; whether they be for the advan¬ 
tage of the town or of trade, ibid. 


5. Whether the by-law in the city of 
London, that none but fr;c porters lhall 
' intermeddle with the unloading good?. 
See. under the penalty of 20s. be valid, 
or not? Fazakerley v. H'thjhire, 338, 


6. A by-law reftratning the number of 
carts in the ftrects of London has been 
adjudged good, F.azaktrUy H'ih- 

■ 339 


c. 


CAPIAS. 

A copiai lies for trefpafs at common law, 
CERTIORARI. 

I. If an indidment be removed by cer¬ 
tiorari from the feffions into B. R. and 
the defendant is convifted, the profe- 
cuior is entitled to his colls by the fta- 
tute, Rrg. V, Mujnt, 

a. A certiorari to remove an indiflitiffnt 
againll A, will not remove one againll 
A.mAB. BarnardiJlon<v. Fevoier, 205 

3. The fame law as to orders, • 

4. No certiorari ever granted to Judges 
o(oyer and terminer to remove a recog¬ 
nizance for appearance, Rex w. Tomb, 

ayS 

CHALLENGE. 

1. Of fuggeflions upon record in thn 
nature ot challenges, Reg. v. Dehu, 

199 

2. Though a challenge be* in tfe at the 
time of ffidking a former, yet if the 
party had not by reafonable intend- 

nent 
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toent nodce of the caafe of challenge* 

, hetsnoteftopped, Rtg, V. Dfimt, 200 

3. Where there are two iherifFs, and only 

one is challenged, tha •vtuire (hail be 
directed to the other, 199 

4, But if both be challenged, the venire 
ihall go to'the coroner, • iiiJ. 

3. Upon an information againll D. for 
exercifingthe office of alderman in Loa- 
dmt the crown challenged the array 
by exception to one of the Iheriffs; 
afterwards the defendant chal]cngii% 
the array by exception to the other, 
and the veuire being diredk-d to the 
coroner, lung's counliel entered a fug- 
geilion upon record, letting forth why 
it was impoffible for an impartial jury 
to come out of LonJon, and therefore 
pray a ‘veuire to the Iheriff of Surry^ 
Reg. V, Delme^, 19b, &c. 

CHANCERY. 

I. Jurifdiftion of the court of chancery 
is generally divided into fraud, trull, 
and accident, Bathv. ^hcrviir^ 1 

а. TruAs fo entirely under the jurifdic* 

tion of chancery, that the Ci urts of 
law can take no notice of th tr., Ongly 
V. Peedf 103 

3. Chancery may not over-rule thtf max. 
iins of common law, Bath -z. Sbemnin, 

1 

4. Never gave relief in the cafe of a 
collateral warranty, Baib v. Uberwi/i, 

3> 4 

^..Never faves from the penalty of a 
bond, before full fatisfa£liun made to 
the obligee, both in refge^ to princi¬ 
pal, IstereA, and coils, 2 

б. Will not hinder a nan from trying 
his right by cjeflment as oiicn as he 
pleafes, Bath v. Sberwin, 1, &c. 

p. Though the court of chancery never 
direfis more than two trials I4' ejc£l- 
ment, without fome fpecial caulc be 
(hewn, 3 

8. When ilTue is joined in chancery, that 
court awards the venire returnable in¬ 
to B. R. Beg. V, Airest 259 

p. In cafe of an iflue direfled out of 
chancery on a^/rr/Aaai brought for 


repealing a ]latent, the record M 
not be remitted after trial into eii—tf 5 
eery, but judgment (hall be given k 
B. R, Reg. V. AireSf 269 

10. Writ excommunicato capiendo ifliict 

out of chancery, returnable in B, JU 
Rex V. Tbeed, 3 j K 

11. The court of chancery have nothing 

more to do with this writ after once 
it is iifued; fo that the king’s bench* 
and not the chancery, muA be applied 
to for a fuper/edeaif iiidm 

12. Tecs in chancery may be recovered 
at common law, C 4 rx v, Lee^ 

CHARTERS. 

1. Conufance of pleas may be granted 

by charter, but not to proceed by any 
other law than the common law, unlels 
the charter be confirmed by aA of 
parliament, of Untverjity of Cam» 
bridge^ 125, 126. 129 

2. Of the conAruAidn of charters, Ren. 

V. Sutton, 75, 5 ^. 

c.iURCH an 5 ,church-rate: 

1 . Pariihioners are taxable for building n 

gidlery. Forte ^ . Buviere, 13 

2. An ancient church-rate may be con¬ 

tinued as long the parifh pleafes, 
till it becomes unequal, ibidm 

CHURCHWARDENS. 

1. Prefeription whether the whole parilh 
or a feledl veAry fliall chufe churcb- 
watdens, is a matter trir.ble at com¬ 
mon law by a]\iTy, Banifier V. Hoptom, 

It 

2. Churchwardens Atall be allowed the 

e.'cpences they are put to in coileAing 
paiiAi money, one^of what they..re- 
celvc, and furplufage in cafe their 
expences outbalance, &c. Bifi>op «r. 
Eagle, 23 

3. For they are not to be con Adored as 
bare receivers, but as bailiffs, ihid, 

4. Churchwardens receive money for the 
ufc of the pariAx where none is due, 
and upon difeovery of their miflnke 

repay 
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topay the money : V/hethcr, in an 
«£uon of account brought againfi them 
by'their TucceiTors, they fliall be al¬ 
lowed to plead this before auditors 
after judgment jtm/ cemputmt ; or 
whether they ought to have pleaded 
this matter fpecially in bar of the 
aAion, Bijhop v. Eagley aa, 23 

CIVIL LAW. 

DlTien the property of goods taken by 
the enemy is altered, and when not,,by 
the civil law, AJJienjedo v, Carnhyiagey 

78, &c. 

COMMISSIONERS OF FIACKNEV 
COACHES, 

Ufual with thefe conimiiTioners to con- 
Tift upon lutnmons without appear¬ 
ance, Reg. V. Simp/oh, 344 

COMMISSIONERS OF SEWERS. 

y. Order of commiflioners of fewers 
qualhed, as exceeding their power, 
Rex‘V. 14 'ejlham, 159 

a. What their power is, ib. 


2. Fifteen days required in this cotilrf 
between the tejle and the return of A 
writ of inquiry. Silk v. Hill, 83 

3. Otherwifs in JB. R, ih, 

COMMON-PRAYER BOOK. 

r 

Before the Reformation there were aloidlft 
as many common-prayer books as di- 
ocefes. Stationers' Company v. Par¬ 
tridge, > 105 

»• 

COMMON RECOVERY. 

1. Common recoveries favoured in law, 
ffpecially where tliey are fuft'ered for 
a valuable confideration, Thornby -v. 

FItet’vjoody I ^ j 

2; 'I hough there be no tenant to the 
pra-cipc, yet a com mo,n recovery is 
good by way of efioppel ag.iidtt the 
party that futtcred it. but nut agalnft 
remaindcr-men. lii.iiigcis, &c. Lord 
Say and Stic's Cafe, 

3. Whether a tortious fee gained by 
entry, be fuflicient to maintain a re¬ 
covery, *1 horn by -'j. Fleet u,ooil, 124 

CONDITION. 


COMMITMENT. 

1. A commitment for treafon generally, 
without exprefling the fpecies of trea¬ 
fon, good, Harvey of Coomb's cafe, 

2 . Perfons committed by rule of court, 

not intitled to the benefit of the H;i- 
htas Corput e£X \ per Kyrf. agd For- 
TEscuH, contra Pratt, Rex v. Len- 
nard, 429 

COMMON-COUNCIL-MAN. 

I^ an ofHcc thatta in law accounted a 
freehold, Reg. V. Simp/on, 380 

2. And yet a man may be removed 
from it in his abfcnce, ib. 

CO.VlMON.rLEAS COURT. 

1, The proper court to try the validity 
of a fine, Lord Say and SJe't cafe, 44 


I. In wills, grants, or contrafts, the law 
will interpret words not at all proper, 
to amount to a condition, rather than 
the inu-nrion of the parties lliould be 
frullratcd, Turner v. Coodwia, 189. 

222 

a. Covenant to pay fo much money, the 
plaintiff making to the defendant fuch 
an cllaic in fijch land, and declared licet 
paratiii, C^c. he had not paid theinoney; 
the defendant pleads, that the plaintilF 
had not made fuch an cflatc; and rc- 
folved upon demurrer, that this was a 
precedent condition, Turntr v. Good- 

,54 

3. Debt upon bond, conditioned that 
if the dciciid.'int refigned his living by 
fuch a time, for a certain penfion lobe 
coiivc/ed to the parfon, then, &c. 
Conveying the pcnfion adjudged to be 
n prcccdcn; condiiioD, 14.//r». 4, 
'■I 'arner v. Goodwin, 2 a J 

4. Debt 




^tioned.^W 
oii. the plaintiff affgn- 
. j the defendant liich a Judg:> 
The Court was at firil divided ; 
finally held« tike the afligning the 
judgment was no precedent condition, 
-conromitant a£t; and that the 
Aft^ant'eoaid not jufiify non-pay¬ 
ment without pleading a tender, though 
be was nUt bound aftually to pay tlkc 
SBOP'py without the aflignment, Turner 
Vf GeeJwtu, 153, & A 

5. Wbep a condition is in the dif- 
juriAive, if one part of the condition 
becomes impoffibie by a£t of C^od, the 
obligor is difeharged irom tlie per¬ 
formance of the Ollier part,* Sparr(--i' 
•Vj Senxgatt, cited# 2OS 

• 6 . When a condition that is to create an* 
eilate cannot bfi literally performed, it 
ffiall be intended as performed by con- 
firu6ion of law, if the intent and 
meaning of the condition be obferved, 
Marks V. Marks, 420 

7. Where \he bene fit and advantage of 
a cunclition is in truth and ettetll 

• pafTed over to a tliird perfon, not- 

• withflanding that maxim of law, that a 
ilrangcr cannot take advantage of a 

condition, M«rks v, Marks, 423 

• 

CONFESSION. 

In conyiAtonS before juftices of peace, 
theconFcfiionof the party will tupply me 
want of furnmons, Rex v, kf'cjon, aSe 

CONSIDER ATIQN.- 

W^re*a grant is made upon a vain- 
able ionfidcration, it (hall give the fee, 
ihDUgb the word ** heirs*' be not mcn- 
^^^d. Lord Saj and Self's Caji, 47 

the confidcration of a mawiage 
ijfi^ltieutent ihatl be conllrued to eifteiiJ 
ales in' the fettlcmcnt, and 
Oj^otui 'V. Stroud, ;>33, 

Sf IR AC Y. 

" »} formed aftion, Jontt 


iJW ' 

rA> 





'»• Greater'difftimiicc of'oi^fu^ 
unions of confpirariy thaii iMy' 
fpccies of adlions, 

jT Will lie for a malicioos indiffmt, 
though the indidmenc was iitfufficicq^ 
yoaes V. Gvifyu, 

4. Will not lie without aequitiul. Pettier 
•V. Lang'ej, J4A* j(|^ 

Ard formerly it muft have bjien mm 
an a quittal as may be pleaded in bUt, 
to anutiier indidmeni, ^o«es v. Qvjyam 

• 210 
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CONTINUANCE and DISCOK^- 

TINUANCE. '.‘'.r 

1 , •* 

1. A continuance is nothing but a C«r/« 
tidvijh-e vult, 1 'aj lcr<v. Mathews, 

z. If a defendant plead a plea in abait^ 
nient, and the plaintilF reply as tojfi 
pica in bar, it is a dil'contmua^l^ 
^Jlice -V. Gale, 

3. Whether appearance and detoal'>(^ 

will aid a difconiinuance, as welt 
appearance and pleading over, 
rst?gtlmtvm4fistisJt«a, 4 ^ 

4. Cods paid upon leave to difcootipnsfll^ 

African Cemfany -v. Mafen, 22^' 


CONTRACTS. 


' '‘Xl 



f. The validity of contrads can aevisir.' 
depend upon fubfequcnc Contingen^ei^]i' 
but mull be either good or bad at tl^* 
time they arc made, tark •u.Ptedt,!^ 

2. In cafe of a contrad for the ^lirRf 
land, the vendor is deemed in e'qutrjr a' 
trullee for the vendee, till the epovt!^^ 
auce is executed, Aukerlej v. ^entm^ 

CONVICTION. 

1. Convidion before juftices for'kilUdfS 
conics, in a warren vidofed, warrantee 
by IT-U. 22. and 25. Car. 2. c. 2,5. 

•V. IVeftav, 279, 

2. Convidion of deer-dealing jn th9 
abience of toe offender, upon ilstuttt 
3, and 4. ly. iJ M. adjudged to btf 
good after funimons, Peg. v, 

248, &C.341, &c. 37S, tkci, 

G g .y. Be* 

f 


A TABLE OF PEINCiFAL .JiA-TTBRE. 


3 « ** Between fucb a tiiAe and fneli a time 
Be ftote a deer»** is a faiKctrnt fettlng 
forth the time of the offence in the in- 
formationi Reg, v, Simpjbitf &.c* 

4. Nor is any greater certainty as to the 
time to be requited in the pi oof, tb, 

g, Witnefs Avorn dr vertfatept armijirum, 
Bot fuiHoient in convi£tion< ; becaufe 
the nature of the evidence ought to 
appear to the Couit, Rrg. v. Chirn, 

213 

Yet Oath made de vrtitatep* tf m'Jjorinn, 
has been held fufficient, la mat^nte, 
JRtg, v. Grecui tb. 

7. Whether delttr fUmmomuts be a fuf- 
ffeient fettin;; forth of the iuinmuns, 
Reg, V. Gtott, tb. 

t« A conviiTtion upon ftat. ^ ty», c. I j. 
for prefervauon ot t‘'e g me, quaflud 
upon divers c\i.epiions, A'fj v. ^Ui- 
tbewt, 26, 3 7 

9. Convidion upon Hat. 8 Jmh. about 
the affize of biead, quailicd tor want 
of certainty in the r*’-* u* being 
only f«tid, that ths hreid wanting fo 
much weight W'as bought m the de> 

’ fendant^s (hop, where i!> he oii^ght to 
have been chaiged th cith wuli the 
fide of it, Reg. V. 155, 156 


7. it ma)^ be etdinied notwithfoifi^jf | 
the fuit is brought in the exebeqiMt^lfeC 
juomittui, ,'lln^ 

COPYHOLC and copyholdee^i 

I. Copy^told lands devifable without 
‘a furrender, where the teffator has Bnly 
an equitable and not the legal interefia 
ditcbtrlty o. Fetnont 319 , ^(29 

Equity may fupply U defeflive fur» 
render, Co <. entr^ v, Coventry t 471 

3. Or even decree one where there is 
none. Cock j. Goodjellevu, 471. 498 

4. But this ought to be done only in 

fasouiiof purchafiis and creditors, Co» 
vettttj V. CoviHtryt 471 

1;. Or of wife and children, who are con* 
fidcred in law as purfhalers and credi* 
tors, Coti V. GotuJtUowt 497 

6 A copyholder in fee, furrendered to 
the me of the mortgagee in fee, but 
before tire piefcntinent of the furren* 
der becime a bankrupt. This defer* 
tiie lurrcnder clhibliflicd by Loko 
C cw iM R againff the cieditors. Cock v, 
GaodftUon,, 492, 494, 49^ 

7. A decree of T oro Sombrs’s to fup¬ 
ply I furrender in favour of a grand-, 
child, reverled in the Houfe of Lords, 
(o,iint\< V. Coueuity, 471 


CONUSANCE OF PLEAS. 

1, Conufance of picas otplex. Cafe of the 

Untxerjiiy tj Cambudgt^ 129 

2. Where courts have a concurrent juiif- 

diAlon, priority of fuit gives the pre¬ 
ference, tb. 


g. Where conufance of pleas is granted 
with cxclufive words, the patty im¬ 
pleaded may make the claim; other- 
SiWife only the tOid, Cafe of the Unt- 
vtrjitj if CambrtdgCt 127 


4. Other differences taken between co. 
. nofance of pleas with and without ex- 
cluitve words, 126,117 


the time of claiming conufance, 
1^^ 127 

6, The claim adjudged to come too late 
after imparlance, 129 


8. A deftcUve fuirender denied to be*^ 
made good in cafe of a wife piovided 
for before, ib. 


CORPORATION. ’ 

1. A corporation mull either be by char¬ 

ter or preicriptiun, Reg, v, Qarporaunn 
of D.trhemt 147 

2. Cannot fubfill without a head, R^,v*. 

Cot f oration of Banbury t 345 

3. So that if a mayor be not ehoMtt 
wbhin the time prefciibed by thb 
charter, and there is no provifioR In 
the chatter for the old mayor's coRtI* « 
nuing in his office till a new ops, ba . 
chol-a, the corporation is dilT^vn^, 

, 

4. Not irnthe power of the ftt^dei^sxat 
poration in Inch cafe to reyivd^(«df^> 

by chufing a new hci^A *f^\ 





A'TABtft OF ^PRINCIPAL iMATti:|j8U) 


» • 

||, ,Wh«li«r ih«y may be impowered by 
|| «Vi1l ntider the great feal to proceed 

*. Hdo a new eleftion, 346 

Or whether il be not nccelTary for 

'^them to obuin a now charter Irom the 
crown, • » 

Of the qualihcatlons ncceffary tt) cor¬ 
poration officers, 65.100 

8. Whether the offices in a corporation 
are void,\or only voidable when ^er- 
cifed by perfons not qualified by re¬ 
ceiving the lacraniciit, according to the 
llatute of Charki 2. w. «, 

5. Whether a power of disffanchifeinent 
be a power incident to every corpo¬ 
ration; or whither it mull be given by 
exprefs wordi in the charter, 
Corporatioifof Bucxln^Lam, 175 

10. Whether a corporation can call the 

elc£lion of any of their members into 
qucllion after adiuiflion, Bex v. Bitei- 
iagbam, 17 5 • * ® * 

11. An’d upon fuppofal they may. Whe¬ 

ther they can expel members not qua¬ 
lified, without I'unimons to make their 
defence, 101, icz 

12. The acis of a corporation IhaM not 
he vacated for want of fumnions to 
Inch perfons as arc tie fa^lo disfran- 
chifedj though llill members tie jure, 
Reg. V. Borough of Albrougb, 76, 77 

13. W’hsrc, by the charter of incorpo¬ 
ration, the mayor, recorder (or in his 
^bffince deputy recorder), and capital 
burgelfes, vtl mejor pais eorundtm, are 
impowered to choofe capital burgeffies; 
fuch ^leAions may be made without the 
preffince of the recorder (or his de¬ 
puty) ; for the major pars eorundsm re- 
fen not only to the capital burgclTcs, 

to all the perfons before named, 
v. Sutton, 174* 75 

*14:, And therefore though the prefence of 
the;, mayor be neceffary to corpc)r.ite 
it 13 not bccaufe lie is particularly 

^['"Bained, but bccaufe he is the head of 
the corpoiation, Reg. v, Sutton, 75 
ft chart^ require adis to be done ' 
ft majont||.pf the corporation, no 

mpetfoftf c«n bb.re^noved but by a ma- 
^ aamber, including 


''S 

•fj It S , 


the perfons to be removed^ 

SuttCHf “ 

ifi. Where perfons dedled are to* 
fworn in before a majority of ihe^ooi-j 
poration tunc ibi prafentium, WhetboME 
fuch words make it ueccirary for tblb>( 
to be done before*a majority of ililr''' 
whole numhiT, or only witii the conftal* 
of the major part of fuch aS are prefent»j 
Rtg. -v. Sutton, ti, ■ 

• COSTS.. 

1. Cods may be given in the fplrifual 

court, Cttiii-v, L-e, a6» 

2. Colls paid in debt upon bond, not-^ 
vviihibinding tender and refufai beforttt 
adlion brought, Playte f. Bandy, ' 26“, 

3. Motion, that the defendant Ihoutd 
co!h, becaufe a third perfon haa^; 
claimed coiuifancc of the pleas, and};] 
was refufed, not allowed, Manners 'jotyi 
Pern, 

. • ’ . t 

covenants;^! 

1. Bond conditioned for the paymelt^’Bf/ 
fu much money to [I. H. aifigning 
A*cho/e in ali. . to the obligee, 

the money be paid, and no ai&gnmeiit'ji 
made, covenaru will lie agamft 
Turner -v. Geodtiin, 

2. Lies upon a covenant in law 
dimifi, without fhewing an evi^ioft,^^ 
iiacket -TJ. Glover, 

3. Covenant that the leflee Ihalt'qmetl)r ^ 
enjoy againll all claiming, or prej|epd' 
i»g to claim a right in the premillif^^ 
extends to all inurrapiions, be .tbO\ 
claim legal or not; provided it appeSp^j, 
that the diflurber do not claim undiei^i: 
the iell'ce hinilelL Chaplain v, S«iil^‘ 

' 

4. Where covenants relate to land,,th4)|E,''. 
run with it,‘and attend upon the. re>^ 
verfion, fo that the heir may bring.lliij' 
adion, Sale <.>. Kucih’ghum, 

5. Covenants founded upon valuaU^^ 
conftderations are looked upon bys^|^^' 
court of equity in the fame light 
they were aflualiy performed, Covestm - 
try V. Cc-ventry, 

G g a • e; Api^ 



ftw:«i in the sswcuticn of fuch cove-* 
, iBi||tsj,'^tiliti^ (hall be aided by equity, 
Cwentryt ' 467 

ant for the Tale of lands, and 
* rftf^ the money paid, the vendor be¬ 
fore conveyance confeiTed judgment to 
A wediior. Lord Cowper of opi¬ 
nion this fhould not afFefl: the purcha- 
iery^becaufe in equity the land is cf- 
teehi^ to be (old fi-om the time of tlic 
covenant, Coventry v. CavMry, 468 

S* See Sdfo Cod v. GecJft'Ilc-w, 4y8 

So tvhere one covenants to fell and 
convey, and dies before conveyahee, 
equity will compel the heir to exttiue 
the falc, Ccvcntiy v, 

iO^ Otbtrviijet if tlie vendor fennnr in 
tali# 4 'it;. .v^S 

« 

XI, Yet If one be tenant in tail, w'ith a 
potycr to rrake leai'e." for flirte live>, 
.:‘|;i5^nd covenants to niahe lucn .i 'eai'e, 
,wJiis,^covcnanc fiiall bind the heir, C,'-!- 
'^e/iutrj'V. Coveturv, 461, 

/Vv. / ' - ^ 

fo ^ 

COIJRTor COrRTS, 

^"uniformity of pratlle? ii> t.’ie enurtt 
.V.’‘'0f law to be wiftied and cimeavouif.-.;, 

'1 Jiolrei Ebdoat 278 

v;f‘. COURT OF HONOUR. 
N'ofaing for fees in this eom:, CUrk -y. 

2(5, 

CUSTOM, 

unjuR and unreiifonable cudorr’S 
Mitchel ‘V. HywAiii, j j- 


lhali ufe fuclii 9. ttade withfa fbcK < 
compafs, without licence from thf^ 
firft obuined, Mitchel v, 


Sji gOicHP>rovided he hr:s dock enw'’i.gh 
^J-^Terve the place, jJtlkuUl-v. HiymU:, 

f- • d\ ■ * 3 * 

^ IThe feme for a corporation, il. 

[f^iS{nd perfons not loppofed to nfe the 
^»de, may yet by cuiiom have a pre* 
raliene dsminit, that uebody 


, D A M A G E» S. 

I. One may be damnified either in por- 
din, reputation, or property; and 
each of tliefe may be a jutt ground of 
aflion, yones v, CiT'y>/, ' 217 

z. Ihit n.t ’action will lie ad damnum, 
fhv- i-junn, Mi:c!xU\ Reynold!, 135 ' 

3. W ill i-,. ttM- a man is kept out of a juft 

debt, llu; 1 iw iinpiifs and fuppofes 4' 
cilia «i, 11 Irdi Ebizon, 2 jy 

4. And in every aflion ofdebr, damages 
ate o], t-n ’nf tup common law occajione 
i ttC'iucj.i. iir/'ifi, HvlrC'i ‘Vm RbifBotif 274. 

j. Rut d penal luni is recovered,' 
d..:. ages .ir. never giver, 

tj. Intt red Is r.unv allowed by way of da¬ 
mage., fo: oelay of payment, ib, 

7. Anti w'hme judgment is by default, 
t' 'Jom-t may give the damages,' 
iMtiiout ;; writ of inquiry, 

8. ivioiu n upon dat. 3. Uea. 7, c. 10. 

that the dtk-mlani in a writ of erroi? 
broiintir into Ji. R, fliould bp allowed' 
iiuei'fii b) way ot damages, from th® 
lime of the judgment in C. B. pending • 
ttie writ of error, refufed, Hokoi^v, 
Ea. gee ,' 

9. Oaiiugv'. .ind cods are in laV (ome^y 
lime.'! uied as lynonimous terms, 27^'^ 

iC(. Oucdioa upon a protubition to th g,; ' 
fpiilliial court. Whether, the 
bt iiig iiivinally ofteiKporal conbfaQec^'' 
da:Tir. ,.;es ought not to be given?by 
juiy of inqtiry, {q- all the'woceed*^ 

jiips fmm tiie beginning of the 
But tae Court was of opinion (OA^^ 
Pa A1 !• doubted). that damages 
be given fot noihittg;,p|i6re, 
proccediiftsiuJifeqi^^^d-.th’C;^**^^ 




*]fi. Arft W 9 i*r tnil w \«. eraflted for 
^id^;l«^vtdam^gti,^VJ ■vJhlfioHiti.oz 

PEBET ivT DETINET. 


.'the action muft be brought in 
the dcb^ (t deiinst ; anil ^'hejc in tiie 
‘ 4 ftinet ufily, Buiklsj <v. Plrkt , i2 

DEBT. 

, *. Definitic^ of a debt, M/lcs 

lb 2 

2 . If debt be brought for a fu:n >'f mo- 
ney, part whert'-f has been paid, the 

' defendant cannot plead, tiiis in bar to 
the action, Jiul'f'.Lin CiuNrc/:, 324. 

3. Upon a nil dd-cf plc'i.i^d, tin’ jury 
may fever in tlieir v. r''idt, a i.t iind 

' ■ part for tljg pi'iintiff, and pail Jor me 
defendant, iiu./lty - ', HtyUs, 7 

4. If the declaration b-: f'-r l'd\ than the 
aiiion brougiit, thi-: 'vill I)’-’ variance 

• between tijc writ and t’ue rcnint, ib. 


a. If 2 declaWton bWdelJi_ 

rally of any Teran if 

the firftday of the Tern}, 

Plfflhti, ' ‘ .-'S3 

- .. ^ 

3. But a fpecial, mmwandim\ 
entered afterwardj upon .thef^i^ 
to explain what day of the 
longs to, Saancutx v. 


4. An 

K E R 


d th^t without motion, 
I and Era rr, lovtra 

5. Where the title is of 
..'•ilion, the declaration 


cliange it to anoilier, Parker m, 
h, '•.V2X<i< 

6. But it may make a. fatal wariaihf®.' 
between the writ and.the 

7. The worda nfed in a decl;^raupQ%^.^ 
fver Iv tal;e,'i in the ftrongt^il 
agaiiiit him who ufes them* 

'■■ 0 m 

h. And yet fee where and how 

m.iy be I'upporred by a neceii^. iR*[|s 

c sc I I 1 .1 tendrnent, ife, 

5. 00 If more appcr.r to b>'duo by the 

dec’a.-ation than what wa-i d‘m.in.'ed 9* S,'Ji>Iuj‘igc i:- the dedaratioB nil'” 

hurl, 'j~L ijit.iGardaiVt : 


in the writ, it is a good caufe of de¬ 
murrer, and cannot bv helped by a 
rewiififitr, StaJforJ u- B-Jt/oillj, . Cn), 70 

6. For in actions of debt that !te t^r a 

fum certain, no dcm.nid can be of a 
lefler fum, without llie-iving !um' the 
reft of die debt is faii'.iicd, Hiutkj 
Stilett . 7 

7. Sci alfo Stafford v. Bent atb, Of), 70 

€4 But where the adion lies in damap/rs, 
- .• it is otherwife, lb. 

; p; In debt againJl an exAutor, the aftioii 
|V, ..^n^uiV be b^roaght for the whole iimi 
*'■‘'.that .IS due, let the aiTets be ever fo 
that new a£ll;ms maybe pre- 
^^vfsnteii in cafe of an incieafe of allcts, 
V. C^iereb, 324, 325 

CiO( Debt will not lie for inonef and in- 
tereft, /fa/m v. Simeon, 277 

Lies agaiiift a gaoler for an efcape, 

.> DECLARATION. 

tt\ 


fX^here th« dcidaratfon. is the firft ftep 
rjij^ion^^t’if.,erroneous, Jokmjln 

aix 

■ A. Jv; ■' 


10. fn tranGiory actions, the plaiuti^i 
may declare sit any time Or.pI«e^' 

(ft'i i>, //.lie*-, .j, 

1!. Only the tin.? allodgcd maft be'n 
fuliliquent to i le bringing of'cHfr-’ 
atlion, Col^ V. Hii‘ivkitts, 

12. Wi'icrc an action is brought apoa 
deed dated in foreign part.s, 

I'iace in Pa-gland ihould be al^dgC^ ^ 
projbf/Hu, Parker •». Croei^ , • 

13. And yet when the plmntiff deelarci', 
upon a deed dated at Port St^Geei^t ^ 
indibut Orniitalibust it was'held['«rell jj'' 
b.;caufe the words in luJihut Ontfltitn ^ 
I'lh-.ts did not (It was faid][ 

import tlie plac^to be out of 
Parker Vn Crooky ' ’ 

14. Whether matters traverfable,.j3qA| 

' not, in feme cafes, be fet forth'omy M 

way of recital ; or whether they-muli 
be always pofitivtiy averred^. S(^the dlfi\ 
CibhcTj *Sl*Si 

15. Declaration by the affignee 
bond held naught for want of ;aVe|tu 
the return of the Writ* ■ , k 

G B 3 . ;■■■.- ■ lilpv 



'iCsL 


Wiethef Wdc^i’ lipdn judgment in, 
)A net ding error in# the exchequer 
'dhamh^« the declaraiiim (hould be 
liTOti a, record in £, Jt. or in exchequer 
CMntbflf* Q^odnjuin v.' 16> i 7 

k7* dn afliOD on the cife plaintiiF de- 
jdwed for inclo/ing fo many acres of 
l^dy parcel emmunitt pafiurie, and 
held well after' verdifl; though, in 
proceedings, the word ** com- 
generaily ftgnifies not the 
place, but the right ot comnioning, 
jack/oH V. La<verigktf 18 ^ 

< 

DECREE. 

I.' A decree againfl a tcna»'t for life 
will mt bind the id'ue, Coventty •v, 

.'A'udecrce in chancery reverfed, Co- 
S "' Cweniryt 471 




' n. 


ji'.'A decree in the exchequer reverfed, 
V. Ltchmere, 5C4 


fV 5 >EEDS AND CONVEYANCES.. 

Wi-'. 

2 .. ^ a* 



') ^aeiident, may be proved by » copy, 
^'. .£dnlarJ Seymour's Cajc, 8 

3. But not by parol evhlence, though 
there (hould be no copy {Jurum ), ?/’. 

4. Yet held that parol evidence ihould 
be allowed to Ihew the contents of a 
deed that was not loA, but proved to 
be in the poileflion of the other party, 

ilu 

3. According to the common rules of 
indenture, rhe words of a deed are the 
W^trds of all the parties. Lord Say and 
Cajet 47, 4S 

$. Deeds afe to be interpreted, as much 
ad poffiblc, according to the intention 
^of t^e parties. Lard Say and Sele’s Cu/tf 

O '**47 
The grantor’s name omitted in the 
body o 7 a tfipattite deed, deed fupplied - 
'by the intention, 45, tsV. 

|h It U a tn^xlm of law, that a deed lhall 
A ^Ver be ^adrned. void, if it can by 
iny means be made gi?o.d, Loyd Say 
Stb*t Ca^n^' ^6 


9. Where the'o<myey4ticd v/dl not tsik<K| 

. efleft the way jt w?s intended, 
rather than it ihould have no 
fhall pafs by anoihci way than., 
the parties defigueU, TbomUnjon''''^m 
Dighioa. 

to. What deeds and conveyances ftiall,-^ 
be deemed void and fraudulent q^txd '' 
creditors, and what valid, Miles v. 
inUiams, 247.489, &C»' 

H. Defefts in voluntary |r.onvevancei - 

n»)t much favoured in equity, Coventry 
<y. Covnitr;, 4 ^^' 

12. But equity will decree conveyances, , 
or fupply the defe 4 >ive execution of ' 
powers in favour of creditors and pur- 
chafuri, Ov ventry v, Co-yeniry, 471 

13. Or in cafe of makhig proviiion for 
younger children, Coventry v. Coventry^ 

*• 

14. See alfo Ccfjf v. Geodfc/IoTv, 497 

15. In voluntary conveyances provifioO 

or no proviiion inaierial, but not in 
thofe founded on valuable conlide- 
ration.Sj Coventry v. Coventtyt " 47® 

DEFENCE. . 

I. Where no defence is made, the courts . 
at law take tJ.c matlci pro cimfejp>,^ 
and 'give fciitence Ihr the plaintiff, 
without obliging l.ini to prove the 
ti uth of hio cafe, Ho'MS v, Jrrat, 440 

2, The fame praflice in the court of 

chancery. Anonymous^ 431 

3. Blit it is otherwife in the fpirituaj 
court, where proof is required, Baivs. 

"Jurats 440 

DEMAND, 

I. Whether, If debt be brought.upon 
note in a calc where a ds^^f^d 
neceffaty, the aftibn itfelf he not h * 
detnaiicil, Rumhal Ballt 3^^. 

z. In efcape brought againd the marlh^. ■ 
of the king’s Ixmch, upqn.'ti.'and , 
IVsll. 3. c. 27. Court loaned W'* 
think the demand fbih.'.prodtlCing'thft' 
prifoner, no particular; 

, pointed in Oie noticei ;b^£;m%il>^C^^ 
been at the 




. A IfRlNCllPAL MATtEtt'S. 


sot ftfi twelve <}*dotk« IParks v. C^an*. - 

396»397 

I'a ilUid likeWifta thit the demand ought 
to have been upon the deputy 
and not upon i tugnkey, tb. 

4. But held, thit in cifc of non-ntten- 
danCL, a dmn ird at the priio(i» though 
ffohody theie, would be fufficuait, 
Patkt v.CraiKjotJf th. 


I0« Though the. demurrer be to 
pleas, yet **}>Iaaftm pr^edtSuH^ ^ 
the fingular number hold welt;*j^ 
*' f'acttu»d* la nofflin coll ttvum, and UV 
be taken tiddmlo Jtngula JingK^ 
It aid win !/» Cbutebt 3 H 

II Dtmuncr to an appeal of murder 
1(1 divtts e\cepuonb,./AV/rf»|^/<!a v* 
( uat liotit 86 


D E |1 U R R r, P 

• t 

1. Motion upon ft it 4. ind 5 /^in for 
leave to pkad md demur it the fame 
time, refukd , btciufe a dununct is 
no plea, but in tacuk for not pk id- 
ing, Haitonv j ins, ^280 2bi 

2. There can be no,dttnurrtr upon i de¬ 
murrer, Haiton ut f J tn , 

3. Such dcfe£ts«in pkading is ate 01 1 / 

matters of form, and x ould be cm id 
by verdict, aie now iidcd upon i ge¬ 
neral demuiur 1 y ft ii 4 nd 5 jIv* 
c 16. for amindiucnc of the li\x, 
tic 4 z,J[Iav,ktns, 348 

4. No advantige c n bf taUn of a 

double plei unou dt.n um<. . v uhouc 
ktting foith in the dem itei, wl c n in 
the (fnibknbfs of tiiw pie 1 cuiili 1 . 
If i IJal i JoctiTi ,261 

^ If one plead in bar to an iftion luth 
mitter as goes but ti pirt of the 
adion, it IS good eaule of di nut ret, 
Btill-u..av,C/)aul, 323,424 


6. Where a man has graft eiuh d dt- 
murrti at the time of ms dcinunuK , 
no att of the other pirty iftenvaris 
will make it naught, bt ijotd o. £t- 
neatb,^ • 69 


7, Where the plomtift h u no way to help 
himklf but by demuner, Iftidd o. 

9. If k defendant in debt upon, bond, 
who has a good defence upon the 
menfis, fhould hazard ana loft Ins 
cavde u^n a demurrer, equity will not 
y^ve Patnmdtjlen e. tozilti, 

. 203 


Pebt agaiuft two executors, ono of 
ijia defendants plea bad, j^aintift has 
d^ufe of demoirec to both pic^s, 

}» 3 » 



12 Debt upon bond conditioned to pay 

I luich to y A ind y N. taut ctt 9 
a they came of ge ; ludgment, op(}H 
demurrer forpluntift beeaufe the de¬ 
fendant did n St i 1) t'A^bin they came of 
*!.,(, ''laft. V lav nr, 329 

13 Debt upon bond conditioned to pay 

/ A ms extcut()’'s, &.c the intereu 
of loool turn time to time, as it 
ihould become due Defendant pleads 

h pai 1 to / S mu/n quantum be-t 
c HOC dll j ad|i-m( ut, upon demanerf, 
foi il e plaiuiilt, bcc luie not (hewn that 
y 6 u IS del I, and that R. S, v/ii 
his (\eeutoi, AroAe v« Tail Id, 330 

,4 \\ iiethci t'u plaintiffbad not another 
e mil. * I ’ Ti xrret, by 1 eaion of the 
difei dint’s not i tcxxingwhat was due, 
iiui whit wu pud, btone i,, favencf, 

• 3 »Sf 

15 SptCiil deratirrcr to a lepkcation, 
foi e ncludiig, *' dihccpmitjc/upct 
jatua iuik.:.(l 1 •* Zr hoi ptUt qubi 

jinitn pn pamamt* ditaltowed, 
h I null J (aio^t), 166 

16 Whtie the plaintiiF had judgment 
upon a fpeeial diinarrei, for want of 
tiu difindauts eoncliding their plet 
111 bi'to tile couiiti), 160 243.247, 

24$ 


DLP \ RTURE. 

1. Virying from jhtngs immaten^y 

ilkd^ed, 110 dcpirture, Co/t v> A&w- 
It St aJI 

2. Thttutore varying in the replicatiooi 

from the unu or place laid in the dt* 
claution, IS no departuie in traniitory 
adions, CvU v Hausktns, 749 

3. 1 hough by the old books tida woel4 

have Uen a departure* II, 

Cl g 4 4> Hi 




.j y 

- 1 ,^ *. . 

l« 3 ,'ihb defendant 
icjoin.s titat die 
,W|S Cufi^ended by error, it is a 

p O S I T I O N S. 

I|rin'ns in a chancery caufc, tho<ir:li 
and aijlwer happen to be lost, 
alloH'ed as evidence to iup-iiy 
point ill a will, vvhcri* tile wiii is 
l^nc i; ba: not to cenuradu't it, Cc..;- 

1 5 

’ •; 

S-y. D P' S C E M T. 

'* ■ 

heir fn.';!! be rUrcr,'.:'i! ,'t by d-- 
, wlice the ]a:'d iiiieiit 


^1?’ 


Wlice the Ja:'d iiiielit p' iy 
velicd in the anceftor, /..''■; -•/ •,■. 

fjMftrjly, 4.:; 

,*u ■•' 

If-^Whtre an lu‘ir iliail br r'v by <.! icor.t 
|r^pf :ab ciiarc, nhici cca! i i)tv>. r veil .n 
I'^'ibe anccUor, Murks v, t:, .i.'i 

^I'-' 

- I) E V I S K. 


indudi d in the Ic^a! u nie of 
word *•/'..;v/'i^,” 92. «);. 7; t. 

(^“Pfivire of IsecU to l/ic poor {■! ;< r.'.r-ih 

a void dev.lc, Ratilmc -v. 91. 

*' * 

fr.T\Vhwtherc is no d'iviiee at tin: .> ii 

^';j^ the teftator, ci/uw the -.sill i;. tii M-re 

the devito is void, i v. 

371.-;•--r-i 

fcVj/crtfe of Innis to in tad, .'/. dies 
^|tUivi»g',ijToe male in the Me t::;-.:-. of 
rt^ithftt^ffator, thedf vife is void, -,(•] liu* 
cannot uke, Lord V..■'■/<■,'y 

90 

,dl/re) ence in this rcfpei& btf-veen 


•' V “* ' -''"i '''■ 


te^tor. ’ 

con fe«jBently tfrartlio. , 

Ir.Wj and not C. Ihould haw'lbKl 
thofe words, i^ue of her 



369', 

9. P'sife to /!. }}. and C. tot^ke tuccef- 7 
lively, void rur the u.iceriaiiity, Oaghf 

‘V. i tf-'i/, •■ ib^.; 

iq, dlitfr v\h’rc the drtsfe was 

r;ni! !:>' iv ,■• iry.-t'iof- for m 

t:.c c.iih « t liuidxr.'., ihv i.iw dircds, 
V'lic) 1’.’,;;! ..)':e i’. i'.'; and l.i'ir the per- 
f V. n u-icJ in ill'.' «i!l W it found by 
s'. uV.'.' '.o lie the vldeil biolh'jr, ()ngUy 
*■.'• i'ly ', 103, 104, 

I!. A litirr d'viic. th !!:t;li veil, is a 
rvvt'c.-.tirn ol -I i'oi-aitr, if ii'.coi.li.lciit, 
j'lttf,r. /OyVe, 

12. Juil ri-v.-,T-„:u'Ps from inconiiltencita • 

wilt noi b admit;.d, iinltls where the 

irconliliiTcy r; piiiti and unavcidabie, 

yj-fhi.r’.y i'ttnm, cat ' 

© ’ 

13. Therefore, if thete be two devifes in 

a will of tlie l.'inc lands, the l.’.w will j 
in.’.ke the deviiVe., joint-teiianrs, rathcf 
than the latter cievife ihould be ef-' 
teemed a revocation of the former, 
Carhvortfji vM'‘.srHvright, jljf ■ 

14. A devife of all the perf-nol eilate 

'.till pi.fs white VC. r perfona! efbte the 
teftatoj’ dies poh'eliid of, ylttljerly v. . 
Fetn'io, 52*- 

15. lijt be a devife of all the rf., 7 cftate, 

no more will pal:, than what the leftdtor'-' 
bad an iiiu-rcA in at the .making'hid' 
will. , ih< 



jjibc’ileaiti oi (b.dl m ke;. tof- . . , 

•T ."t . •> 

rem-'M r • i A Whether the 
t' «‘’flu's 

6 { yy. for ficr. “<• of I"*?"!«« 

if ibe .will, bus 19* Whether^ib^ 

a... i...,. ... /> rtf^hnudicild flood's; 





A T, 




felNCIfAL MATT$R$r 


A fli^Ung tf> an e'd|lt Ton 
fatisfA£ki90 of atl clatmi, decreed 
to cx.ludc him from his diC* 
^fnbtttory flwu of the teftatoi’s pcrfo- 
' nal t'la^c not uiCj^oied of* Auhcrl^ v, 

. ftlrfipUf . 524 

,’Sl. A (levifc of the furpliis of lands (to 
.' ••b^foid fof the payment 0^ debts, and 
legacies) is in equity a renl uevife, 93. 

^ 37 - 4 ^' 3 - 537 
•22. Tn focli^afe the n-fiiiuary legatees 
may pay tne legacies, and pray to hPive 
the land* 91. z-;o, J4.1 

aj. If lands are devifedtobe fold M»r the 
.payment of debts, and are of I'.o gi eater 
vaiue than uhac is lutricienc for iliat 
purpole. Whether me ertdi on tnay 
piay to have the lands, K'fer •-. .RfH- 
dijfi, 9<-‘;+ 

24. A devife t)f the profits of la l i will 

even at la-js pais iiic land itlclf, s' .ptr 
•v. Ratciljje, 2^7 

25. Whatever is defcentlible !■> me 1 eir 

at law as real eUate, is dr Vila ole as 

^ Inch, AtcLcrl.y nj. l^crnon, 52S 

26. The word ** jtinrh'' futlicient to pal's 

a fec'farm rent; cl'pecially where it 
appears to be the intention of the 
icdator that it fhould pals, Auhethy 
V. r^uiont 526 

27. Tcllator feifed of a fee-Cirm rmt 
ifl'uing out of the manor of i*'. and of 
r.o other land, deviled his manor of /*• 

' toy. S. ■ Held, the tVe-f.irai rent well 
yuAizAt AtcberUy‘V. rcrnofiy 1;.’^ 

■ 28. Tcftamr feifed of a portion of tithes 
ill fee and nothing tlfe, deviled all his 
, - J^tee lands. ,Tithes palfjd, 525,1526 

Land contracted for in April, lef- 
■•'V latpr makes his will in yunc, and de- 
^Jylft^^vhis freehold lands to trullets, 
i^^^cjlliKed by articles for th^ convey. 

AX. Michaelmas. *D"creed 
Ha tiCOURT the land pafi'ed, 

;=in a codicil of all the lands 



31. devifes all hti land* 
he had no land, but only haid oM 
himfelf Jjy marriagt artl^fes 
chafe lands to the value of 14^ 
Decreed by LerJ Ha r co vatr* aiid 
firmed upon a re>hearingf hy 
Chancellor CowPBR, that the 1400L' 
fhould be confidered as real apA 
was well palTcd by tfic will, . ■" 

32. Whert* ibe tcdaior devifes l^ig' Inpjg 
to lie loM lor the payment ’Of'debts, 
cq.iliy will decree a Tale of thiejandt' 

^ ,pui\ hf-.fed ■ afterwards, though'/ tbtfro 
were no articles cntcrcdinto preci^^t 
to tin; vv 11, ' 

33. Land cto.vifrd to the wife 

y. 6. <iii.s, the wife marries y. D.and 
then tlif devilor dies. The wife of 
y, r*. Ihal! take the .land, lFoe/bigk$ 
■y. 11 riicjit, '' 372 

34. Where a devlfe is to chil 4 renj $ 
grandchild cannot come in to ulke aa 
one of the childien, Goodrisht ato 
Unght, 

35. A devife of lands to the he» affe| 
u >; de -t’’ of the wife, gives by itaiplL 
cation an elta’p for life to tbe<wife, 
ll'illis •u. Lueas, 

^f>,»0/herv::/c » *»crc the devife it (ovJl 
llr.-.nger, * 

. • / 

37. 7. S. having • ’eral fens anddanghf 
tors, devifes !iis land to H. bisyouingeft 
foi the term of h'-s life, he or his.hetin 
paying fncli and <uch annuities to tba 
roll of the teliator’s children; and Sitei 
the death of II. and his wife; to gc 
e.joaijy among the f:ns and .daogbten 
of H. Lord Chancellor df bjpniott, 
th.t the wife ought to have' an 'cfiati 
lor life by implication { add tjibfe^f^ 
ttihi'or’s cldcil Ton and ' faeI)P,.;i wIm 
claimed the land (as. not' dij^ 
by wiil) during the jmervernt 
bftivccn the death of//., and dl 
of his wife, was excluded atn 

lioity. But this being 
at law, ho direfled au iiTae' 
ly, H'Alis -L-. lacasy , , ,^5j« 

« 1 «/■ ^ etai .iJk.e 


r Mr€bafe4, lince. mflkin); of the 

thit'all the lands con- 38. A devife cf lands to. iivijfe^Air 
' I vycll ihoTc wlticb had thm 10 difpofe of \accordia^i^^^ 

l; tot1)eeft.t:p^eyed.as thofe which had, pleafarc, provided ii b?405^®^ 

, 1; . 



A TABLE OE PRINCIPAWf^-W^tEES. 


for life, with power to dtfpofe in 
Uct JbmU»Joa v. Dt^bm, 31, tfr. 

• $ 9 ' A tern was devifcd to A. for the 
|erm of hi^ natardl hfc, and mo louder ; 
jtmainder to fuch of bis lilue to be 
liegortcn, as ht. fhoulU dcviit the iamu 
onto; and if .he fhould die without 
UTuc, the ifciidue of the teim vs as de* 
vifed to B J^rilc ov er to B, good ; 
fortbofe/a/zri words **«« \,tljutt£at^* 
are heic to be undirdood in the vulgar 
fenfc (.,15s. diewithi otifTuc, •*/ 
tbt tme of bts diuib*')^ and rule ho 
ciiate t til by in p.ic inon to A. he hiv¬ 
ing b^ore an ixprcls tllait tor life. 
With power, tJr, rar^a v. irfant, 

402, 403 

40* A devife to y. S for the te, m of his 
mturai iifc 011), without m'ptaeh'ntnt 
of waftr, the I to ttie liTue nitli. of his 
body, remainder to the heirs malts of 
the body of that liluc. The dcvilee 
made teniat for life, remaindtr to the 
tffueictail, Ba».UouJi. o. If tilt, 181, 

Of. 

41* If a devife be made to II and to 
the iHiie (or to H. aidtS the cliildrcn) 
of bis body, it pahes an eilatc tul, 
JVooJrtgbt %. H njj*^ 376 

42, But if the devil be ,to H. an.l lUer 

his death to his children, or his iflue ; 
she iflue Ih til take b) way of remain¬ 
der, h'oodiigh‘u. V rtgbtf th. 

43. IDevife to /. 6. and his heirs, padls 

an ellate in U e, 37 37^ 

44 - No other dtiFercnre between a devilc 
in fee and in tad* but on)) that in the 
one cafe the deviiee has a greater 
ohoice and variety of ways to defeat 
the ifTne, than in iho other, 374 

4$. A devife of lends to irulices, though 
the words** uad/b*tr betrd* be omitted, 
Convey tolhemwan ellate in fee. 
Other eilate can fuppoit the ufes 
deigned the tedator in the devile, 
•o, Vteaen, 723 

odevtfra hts lands to trnnees and 

' for the term of 500 years, 

“ tnenc of 50I. per rum* to A* the 

of devtinr, during i.le; and 
Che deterinhianon of the laid 
Ihui the eUtcA fba o| J, in 


tail^male; reintfoder over to A, fecMi 
fon of dtvifor. A, has no ifliae at tW 
time of the trflator’s deaiih< Ca^ 
Hated, and fent to the judgesof A, A» 
who ccruiied their opinion to be, thikt 
the dtvife to the efdcH fon of At awaa 
void; and that the remaindei to B, 
was Veil d in him upon the death gf 
the teftuoi. but the Lord Ghan- 
cdlor declaring, he thought the in¬ 
tention c f thu leHator n< i to difinherit 
the iflut of hi eldeft fon ought to be 
fjpporud if poilible, and ordering the 
caule to lland over, the parties agreed 
It, (lOK If Cot it 501, 30a 

47. One dtvikd land to hi, wife for 

life, rimander to his fecond fon A. 
in ftt, provided and nevcrthtlefs, 
iliv if Ills thud fon .A. fhould within 
ihuc mon* . after the dtath of the 
wife, tid) scol to jj. then he deviled 
It to b. and bis heir*>. A. dies alter 
the ttjiato'', in the iife-timc of the wife, 
D-crttd, the heir of B, might pay the 
inoiky, and fhould take the land as an 
cvccufoiy dcvift, and by way of dt- 
fctni, AjatL z. AlatU, iAc. 

48. Before •u.but time an executory devife 
of a fee* upon i fee* was not allowed, 
iinlcfs upon d coniingency to happen 
during the life of one or mote perfons 
in being at the time of the fettlement, 

Aliit ir. lilfoiXr, 4219 

19. But the 1 iw IS »iMw fettled, that in 
cile of X contingency, which cannot in 
Ihc nature of u precede the death of 
a perfon, a rcaft nable time may be 
allowed lubfegiicnt tp the deceale oI 
that perfou for (he performance «>f the 
condition, and a fee limited theieepon 
IS good, Alat^ts .0. Maris, , 

5). In fuch cafe a year has been held*on 
enrealoiiaole time, ,4^ 

disability, ^ 

t» Dirtbi*)ities by common Taw of t^reif 
loi ts, 1 hot »ly -I/. Fltttnared, |ri4 
Difabiluy propter deltBttm, 



3. Difabihty ptopter defeBum 
4< nifvbiliiy 

Of diJabiiities creaied by - 

titjiRoptr^ 




ATABW O^yfRINCIPAL ii«ATTEIt$, 


At the comttfoo ta«« tio ptirrod allowed 
to ^oid actions by pleading difabilily m 
\ ibeipfelvest Miles v.lftHtawst t6i 

DISCRETION. 

f. ^by will difinhcrits bio fon in f. vour 
of B» and (plli) B if hi> fon ihould ht- 
bave himielf riipcdlully to him, and 
rot Sifldrb hina in the tpjoymmt’of 
hib tlbte, he might, if 1 l tl ought fit, 
give him t\\ent) or fortj pounds fu 
QiHtuett Decreed, th It A fhoiilt'pi^ 
the foity pounc a fu i^u itcr to the 
fon, notwithll indiiig he had hrlt 
brought an cj^dtintiit at common law 
againll Ji and afar thtt a bill in 
equity, Nai i.habt 40<^ 

a. A daughter dtvjles til her perioral 
elliti. to her mother, to dilpoic of as, 
ihe fhobld mink Ac, am aPa her mo« 
ther, “ 3 m 'may, tf )e i fhijc, i^tve 
I So/, to 7/ y meit, but I Ua i U tnt iUy 
toyou.^* Dccnid, the mother il ouId 
be eitecmed a triilcc fur the nieee, 
and Ihould pay her tie iSr], (but 
wuhoutf iniertll) notwiUiftnndtng pc- 
^ * neral mibehaviour alled^cd in the 
niece, h,ib v. hab, 404, 405 

3. But held the tiud tnight have beci 
forfeited, had particular inftances of 
' mifbehavtour been aihgncd, 

habf 405 


DISSEISIN ANn SEISIN, DISSEI¬ 
SOR, DlbbElbEE. 

Seifin implies a freehold, Ihemly '. 
hUetvjoolt 12^ 

4. An entry in purfuincc rf u void 
leak, to be taken for a difitifin. Potter 
•V PinkHoyi 

% 

DISTRIBUTION. 

Tbe eftate pf an inteil^te made d'lAribu- 
(able |by fevei ' ancient laws, alinoh n 
(he fame manner as it 1- now by the 
i^ote of* Cat . 2. rirri tjten x, Lm^bt- 
k>% 44 * 




DOUBLE PLEA. 

ft 

By datutP 4. and 5. Ann. for amend- 
tl^e la«r»,tae defendant in any 


aAion or fiiit fatay. with It^w m uifi 
Court, plead double, ir he fball tbiok. 
it nettllaty fur his defence, 

Jejfettfu z$q^ 

2. But it is the duty of the Court not to 
aiiiil the defend me by gising leave tp 
plead double, unkfa upon probablp 
ground ihst the demaqd of the plAln^ 
tiA f/Hoa/ the defendant cannot bo 
niaiiuiintd, Lairtngton v. ll'erten^ 

33 > 

3. V^Hcthw.r 1 defendant in error may 
hivt kavv to plead double by virtue 
of thi« 11 1.1UIC, tJeiJon <Z7. Aghonhj^ 

lay 


E. 


ECCLI SIASTICAt. COURT. 

1. Ihe tcclefiiilical court miy proceed 

bv thurown rules, in mirtei, of form, 
though not fubftiDce, even 10 th^ 
thing whirein they dense their jutiik 
diction from the (lasUte lasv, Daeth 
Bat s, » 

2. PioAors cannot fue in this court for* 

fCt?, Lkt I 17 . 4 t, 3^4 

3. But ev ortion in nking fees allow ed 
to be tried hetc, ^~.Utk v. Ite^ 263 

4. Some kinds of defamition not of 
fpiiituhi conufance. Anonymous, yg 

5. If words of Ipiritual conufance are 
fpoken in a place where they are po- 
nidnble by virtue of any pmiemar 
cuftom. the junfdidion of the fpiritual 
court IS ta’^en awa), AjgtiiHunt, 

439 * 44 « 

6. The trial of a cuflom may not be 

permitted m the fpiritual court, bccaufe 
the proof requireif there is very dift* , 
rent from that required at cohiiboii 
law, Bv^vs V. Jut at, 44! 

7. Thoueb a prefeription concerning th^r 

right of chooAng churchwardens, be e 
matter triable at common law by a 
Jury, yet fentenee muft be given ra 
the fptrttual court, Bantfiet «. Heft* 
ion, U 

9. Ap- 



* A TAULE OF PR 

t 

'f. Appeals are to be mide Within fiitcen 
ildysaher ftnanct, b> ii itutc 24 itt 1 8 
c. 12. Sa%il‘Vt Ktiln 3^6 

lo what cafes, anJ how far, the ecclc. 
fiaftical and tcm( or il courts may txi r> 
ctfe a concurrent juiildtcbon, 6 -n „ 

i^trhj, 3i»>, 3% 

« 

E J L C T n h> N T. 

I. Fjedlm-nt IS a poii-l'iy? un, R 

if.ictp.c/ Bti. tt, 17" 

Z> Yet unltfi tb prnr>,i tui iJ' tie 
(though by on tint h ilnoM,i\f;r i 
Jirovc his atk, n flnli 1 ot tt.vuvi.r, < 

5, It s a m'’xim of common 1 lu, th u i 
man luiy tty lii!> n^hi liy s 

often at) hi. pkaic., bu^b w bl , 


NCIPAI. .matters. 

4. a ttrSt of enor varies from fhiif 
It cord, the rccord m not reofovedW 

(jC k V Uavitto/f, 

5. Dll eruic , to the remot i! of th^ 
icio d, wlitn rt'iiti of iirur,^ie 0?^t 
jiid Mntot <,ivcii in 11’ f j.vriot courts, 
and I u in the iiiftnoc, GWiwb it. 

.0 c/r, * * 1^ 

6 JSo d inirci Cl I be aJiedged of 
i« c '•i* »11 < r il t 1 i»eru»r courts, 

^ Il deb , it t'lt IV itfot tfOr be de 
/* j u d t it lily without diftin- 


'll ij. «li thcr boi I, -c . K IS Juf. 
hv> nt. ‘'y' o. /*>, 

S "o III trcfi->1 , 

0 ’Pn j,p u r’o e , ih, 

I w I >f - L ' nt i^a, i'- 

I ' I 11 a ivjii ot Uo ¥ 1, 

- * I 1 v . lb. 


E L F C T ' (y X 

h’hte and ’icw fii I ij ii' h S' ir* 
the election the ^ III) n t'h at 1 i it 

4 ; 

E L L G- r T 

f 

a. An winch ict forth ju^^rnii it to 
‘ ".have bt^.n gi'ni on ii** y h r ^ 

01 y, when in fift it w m (i c 1 c 1 
Zjd ot O^iobet, end h, f tn ct 

‘ ^anuar), dcniti to Le aaiCKiLd 

mr*tCrJs, 07, tio 

ji« Where an e’g i was he’d amc’ 'ablo, 

6S> 

E CL U I T Y. 

^here the intention of doing a thing 
plainly appeals, wait o’ctrcum tin^c> 
^all n t avoid the a£t in equity, c 
■* ^tMtty <J, Lmifpiiyt 407 

E R R* O R. 

94 A writ of error in a writ of ii^lit, 
Hdlrot IT, JtbtxoH^ 275 

Zk It U a remedy given the party by Uie 
“ ’'eenomoo law, Hatmond v. U tbb, 282 

|L W/its of error into the txchequ'r 
jf, chnthP.f ?r« given by ilatuic 27. Lh... 

Hitm t'. £btx}Ht «7 j| 


11 nc 1 for 
, ii upon 


I t 11 I h u 

1 I «r ^ i „l, Z> )jt 


• I ' lift Tjipcii d, 

t III It 1 V I \ t uOt I u^ivt 

/' f III t c ^ o 1 )i ii, •"h Judg- 

* t • j I h u V ' ’ I r I de of in 

1 I «r i „l, /) >yi / ////', 318,* 

3*9 

12 // irt tit IV ant of V en dijs I e- 
tw^ n ih r I’ 1 d t* r tu n of tne • 

wt Jhj'lnot DC v,«uic ot tiror. Silk 

o. r,//, 

13. M tur pkid II in •'batemenf m-'y * 
net b a*n ned foi erioi 10 fac>, Orn- 
I > 1 otfib t , 

14 In i iiouuhont writ o*" bill, where 
thi j> 11, IS to ilic milter of it, was in 
rbit ntnc, lurcoicluied as a pka in 
bi , n r r um de wtnain^He^ error 
I III' d u, m, ihu there fhould have 
bttii ro lim' jud^meiT, f ot a 

e jut, unallowed, ^Jtlnf.on ar, 

I92« aio. 

15 Ay mPt brqueht by an ex«entdr 
up t two prom.As mide to tluf lefi. 
t it' r, ?nd one to bimitlf j and jtfter h 
tenu* tm entered n,Dn the two flrft 
promihs, and judgmeot (Stained oil' 


the lime allcdged for taaking 
iiiiie^to the tedator* But 



■' Crowt 

£ S 


I-PR'iNClPAl^ ''iwAttEK^ 

3. Where there are feveral defen^a^^jt^ 

chancery, each of them may make 
of the evidence of the rell, Gi^M 
Mkrt, ^ , i||^' 

4, The chirograph of a fine fiiaJl nftV.b«^' 

faliifird by parol evidence. Lard 
and ScU’s Cttjet 4 if 5 


|..ife 13 y that tHoie promifes ' having been 
jVyicWed naught by the rtvittitur, the 
proba|t^^.ihoni<^ be deemed good, and 
^tKe,tinte’'of the proniil’es taken, Natfoa 

170, 171 


proniiles 

CAP 


K. 


1. tfcaoc brought aga;«llili»inaraial of 5- by the date of the concord,,, 

the kfng’s bench prifon, upnn llatutc though iuat be matter of record, Lorit- 
8. and 9. h"tll. 3. c. 7. k-. 

Crawford, • 3 'M> 

2. One day’s Votice in writing to I*e 
given for producing the piiiKntr, 


Far is v. Crawjord, 

3. W heihcr the particular time of .lay, .is 
well as tise day iiidr, ought to be fpe- 
cified in the notice, I'a. .(-(••t*. C-v, ■<}, 
ford^ • 3,.j, 5y6 


K 


A T 


S ,T 

1. An eftate in fce-fiinph’, '.ii;, cr for 
life, by what wonl'tof .1 ui'i i; may be 
created, >»■ Oi-.v i‘:e. 

2. Of veiling and ri?vi'(lintr of ellates, 

* ■ifio, Jb'). 'te, r’ , 

3. V.'htTe, and by what m'ir.if, .in e.'l..:e 

of inheiitatice once m *■•>. m.iv he 
turned inro a mere poil. -jH) , / ''ir.-Jy 
‘V^ FuttW.iJ, 4 J3 

4. A future inicicll in an cPi.wc of*ini.e- 
ritance will delcead to liic i)-.'lr, 

‘V, Marks, 4^1 

5. A power to difpofeof an clj.sti* in fre, 

may be executed in tail, ‘Ihovilt,, or, l>. 

Di^htoa, ^. ; I 

E S T O P P F L, 

No eftoppel will bind the trov.n, R,~^. 

V. Delme, 


Siiy and ISelds CnW, 43, 44.*. 

6 . P.arol dcclantions not to be alloweil'’ 
{i)r,li»(iriiv) as evidence ro explain^' 
wjlls. Lord Lan/doivfiFs Cn/c, 

39 + 7» No regard to he had to them in a de- 
vifi' of lands, inlUs v. Lucas, 41S , 

8 . Lands deviled to //. in rail, who diet 

in tiie of the tellator, leaving. 

male, and then the will is repub- 
liftieil. Tar,.! declar.rtions of the te(^ 
lart'r oflered in evidence, to prove ic" 
w i’iii- intention, that the ilTuc male 
of A. Ihoulu take by the will; but re- 
fuleU, L'.rd Laif'owne's Cn/e, 

9. Law the 1.1:111', even where the parol 
declaration is rwferred to by the wilt* 

. 

JO. Yi’i parr.) evidence may he admitted 
t 'e.*::'! .in a will* in aflirmance of the 
c'.:.5.ri'’ii and to ouli a rule int ' 
ei]*J.tv, Lord I ydarcue's Ca/e,, 99-'. 

It- Thtipfore wh'’-c the nfJduu/n was ' 
lin.i’lj ofcJ of. I ol evidence was re-' 
lei*. ftl, to prove the tclUloi did defigtt 
his oxceiUOJ ftioa’id have it, PeweWs --. 

, *t • f. 


EVIDENCE, 

a plaintifF in chancery rr sirc any 
]^Ohc ,a cjfcfcridant wiJvout ca«l-. he 
',i;^;'&all‘nor be allowed the beneht of his 
h",'evidence', Gihjha v. Albeit, ig 

Is otherwife in the cafe of 
trullees; for the plaintiff may make 
'ttfe'Of their evidence, th^jogh they be 
■jSfefendants, becaufe it is iifccfl'ary to 

.:fli4kc them ib, Gibj'oK cr. Alt on, io 


17 . And pan:! cvkicnce is good in wills : 
bv wiv 01 .avc>-ir.ini, win-re two things ' 
ot f,'0 perhjn'j arc rt fame name} - 
a .d .'Lii in thi- caJe of re.J devifeV^: 
/.. rd La.iidcwKs’s C.ajs, ; 

r t. 'i iit; co; : cf a revocation of the d«-' f 
{n !r.) ..Hol'ice, i.llVrcd in evidence; j. 
oi .he f«.-. I’C ith;^ dlfdlowed; b5caWfti'> 

r d d i'ci .".I pc.tr but tlic original^; 
iri:;h: h.ivc bcc-n prciiueed, 'vi.h 

Uti'.ii, • ' 

14. A copy of the condemnation of 
ibip in the .idmiraity court of 
was offered in evidence at nfipritf^r 
B. /I. but refilled for want of the feil-^; 
of the court, Stennii Sravon, 

risA.'' 
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IJ. Copy of a rule of court, to make it 
evidence m any other court, muft be 
figned by the Jud^ehunieJf. Stenntlv. 
ittnAUf 109 

16. But M nJt pritis, ‘•lirre it is the fime 
couit, it 1% luifirient if it be figned by 
the ofiictr of the court. 

ay. In what cife ro other evidence of an 
aA of parliament finll be illowtd. but 
an (xempliiicat n of t uiultr the great 

ici', (ajt y vij 

iz6 

a8. Manv aiuho itici in the cc’rt of 
chancery whtre bonds hue Uen con- 
lideud a* evidence:^ ol agrccnicntj. 
Pat It H ttJiH, i; I'? 

tg. A bond com iiioncd foi the per¬ 
formance of I rnarin e aginniciit, 
Decrted, the obligoi ihould aot b*" pti- 
mitted to foikit the pc units, but tint 
the bond ih< uid be ttken an evi¬ 
dence of the agreenit,nt, li fjm v, 
Tmort 507, Of. 

40. A bond conditioned foi the furrendcr 
of a copyhoM upon thi payment of 
aooh Decreed to be takin as an evi¬ 
dence of an agiecmcnt for 1 furrendiy 
on the part of thd obligcu, Putkt c. 

, IViljOhy 515, Of, 

21. What is given m a.vidcnet in* one 
aiJua, cannot be made uie of is evi¬ 
dence in another, Rte^.sv. Sj! ten Jit 

29Z 


a J & 4 IV 


K.VWIVB Ut Hie 

3 $h 35 * 

4. And may be quafhed before it ii delU 

veied, Rexv.T^fcJ^ 3^, 

5. Though the praAice is not to ^ter at 

laige upon record the jlkrits that iffue 
out ofB. R. before the return, yet*this 
writ IS alwiys entered at large upon 
the delivery, Rex v 'lUed, th, 

6. 1 he (landing forty da\ s cxcotliniuni. 

I cate 11 need not be. inlciVcd in the writ, 

7. But iht fpccii! caufp of excommuni¬ 
cation mull be infericd. fo lar as that 
It may appear to the Court to be of 
fpmtual umafance, Rtx v.TuteJ, 350, 

351 

7 ’ 1 0 ittm tttf of to concerning the cor- 
itLliiHi ind itlonnitwn of manners 
toguial, ,7,* 

9. Pro caHjii Jfamatiomsy Hcll, Anetrf. 

ft :<f, 

lo 'J hcidditionof'‘tW/.ftfl,.^^»»,ngej,j 
of “ ‘'&«>e/^rs«t/«.’*nogoodexception to 
the writ, 

11. A Mil it Jt tA^etnmunt ate taptenJo fu- 
pcikdtd Ulore the return. Rtx v. 

353 

12. Never fuperfeded before the return 
until now, 




EXECUTION. 


EXCOMMUNICATION. 

1. A precedent corviflion of the ofiender 
necellary to excommunication, even 
where the lljtutc lays he fhall be ip/b 
faao excommunicated, Rtg. u. Jf hie- 
hoTHt O5. 179 

2* *rraUb^fj| n>. B’ukuglam. 
EX'COMMUMCAI‘0 CAPIENDO 

• 

1. If a perfon remain forty days excom- 
niunicated. upon a fignififai.it thereof 
to the couit of chancery, the,writ ie 
txtenmmttato enJo is ifitied of 
COurlc. Aneaymeui, 

2. ^ alfo Rex v. TbteJ, 

3. Edt it muft be opened in R. R. and 

^daUvered to the fbciiB to be executed 

f 


1. Tf judgment be general, execution 
mull be fo too, IPeddal v. Jocat, 270 

2. But if a judgment be for two dillinft 
ium., qutete. Whether the one may not 
be rtlcafed.'and execution tajten out 
only for the other, mjdai v. 'Jetar, 

307 

3. Of fees for ferving execution, MUebel 

<u. Rcynoldst 85, 86 


EXECUTOR. 

1. If there be^ two executors, each 6f 
them has an interefl in, and a po^er 
over the whole ellate of the teflator, 
Baldxun v Church, * 

2. An execufbi may releafe, but be can 
not bring an aAion befue probatdj 
Nattcn V, Grow, 


J| 
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9 


3. A woman execatnx or adini|>itra- 
tiia, though a fime r'lett, m<»v <ue 
Jolt in the fpuicual court. Da th ^ 
Baaxt '' 64 

4 V one be fued is executor, the idl on 
muft be in the litttaet otAy^ Mis 

• ff tlhams^ • 16 j 

5 ’?et if the exetut irl pleid in ill pka, 
judgment fl» 11 Ik giv nil is fi • 
prits to/i m igf & ind colU, h 11 

f . Churchy 3 4 

fi An txecutcr, a^iir entiv upon the 
leftatoi’s term, is tlnrt cibk in the 
t’ebit et dm ut \ t lent 01 non repair, 
Buiklt} j JP I i, iz 

But if he tt cl'»rccd <•. t^it nr, 
though fot non.rL[ nr in I u tnn 1 i e, 
lud »menr fhil' b« U t Jl t r »s 

fo'uj H a III, 

S. IIo may net oe fud in one nrd tlu 
fame aftion f »• d Ivi < iioni the 
tiftitoi 1 id hi ni< U l) el ) i 
inent is di 1 r lu, A dt • >73 

NeUhil 111 \ le on ’ l-«n e 
tion, d 1 !•» ow I 4 o n ni * \ 1 the k 

due to ih( klUlci, t <1, ( , 

171, I 2 

to Yet when in ' / c 
was b'-ought b> in txe u ir 11 x 11 1 n 
pronnle , twoot ftiiici H 1 pen n k 
to the teilitor, ind tl wiit-i »o hr 
teU, after fettling in icco n with tl - 
atfend int ol the dcJings bet v hi n 
and the teftitor, the Coj \/ire of 
opinion theft ptom i s 1 it k j 1 td 

* in one aflion , bet ul / i t 11 
ing, the judgment, ind «he e t it of 
the ludgment, mu I b * n/ of them *1 e 
fame as they would h vi bi 1 in let i 
rate aibons, j C'i t, 171, ^c. 

11 . But v( here one joii cd in the fa 1 
tioDS, feverat promifes to the tv i itor, 
With a proanQbry note made 10 nu ikli 
as executor, but payable to eiu | ou- 
aift or order, the Ceiurt givt udp 
ment, upon demurrer, fo'- the d i i 
ant $ for the plaintiff might e vhct 
have brought his at'lion iipc n thi no e 
without flaming himfeii cxcci tt r or 
might have transferred It to any otl er 
^enon by indorfement« AV//i i 1/1- 
M, 31 >, iiC 

% 


12 Ill cafe 0*" death before fiich note i# 
titiitr received or trai vferred, it will 
go to the idni niftiator of the exe¬ 
cutor, and not o the 1 bniniflrator rib 
ha s j , ot. Lilts V Ilntbill, 31^ 

13 An e\eci toi ma> be lued in his own 
name upon a [.rornili to p j a debt of 
tl e tedilor a at a futti'c tunc, Jtbnftm 

V flit tret, *54 

14 Ai d if he b( named as executor, it 
vil b( 01 Iv luiplulagc, 7 eluJon V, 

j ’ ’ ^55 ^ 

15. But vitlout foibtaianre no advan- 
ti(e can be t ken of fueh promife, 

J I tt V it tl ain't t thtJ, 


16 11 debt be brought againlf an exe« 
cutir loi a la (er fuin than he hai 
all ts le>i fufhe ent to dilcharge, jet 1# 
1 < has ly *1 t u ill, he CctflOCC 
jIliJ ft s in bar to *ht aflion, JBa/dt> 

tl V Lintthf ^24 

17 1 xi-ci ♦rrs piv no cod uponwiitsof 
ertor, 11 i e;h the juu 1 ent be de tesut 
f)! Si H It t, Lb n, 276, a77 

ib If icridi ne trade executor, he 
In 1 preicte c given him by law, 

< i * . 49^ 


i9,T’i V Ii’ vife diowshim,amon^ 
d 1) t t luai k^rtc, to give a pre* 
leie t o * ne kafes, Co kef. 

‘ /av, *49 5*496 

2» All 11) time, b) confeflmg a 
ud III It, hi Ins it 111 his power to 
^iv t'e tiefiicire to I fimpk-ccn- 
trae> eie t r, b kre creditors of a 
f j IK r n ilu e, /f 11 a; Fuldiag, 423 

21. Ai 1 vv be rc p ij me nt is aftually mado 
toll s] dgi nt cieditoi, equity can* 
no rcl VP, I am/ Fulnng, th. 

z Oih tvi le vvherp the executor mikea . 
a fi udelnit ufe of his power, equujf 
Will irteipoft, r ocA a CoodfeUeeiiit s 

73 Bat a ccuit of equity will never take 
fnm thi, ewiutor himfelf the preifl* 
r^n.e the law gi<es him. Cock <9. Gaodo, 
/il/bzi,! ihd* , 

Nj did nnee beiwern the woms, 

*• 1 m I e m) iTtcutor,” and ** f 
" make J. ixetuur of all my per-, 
•* lonaf elfate ** bffv,tU v 441 

25. Rot 


« 
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25, For the raaking a pcrfon executor 37. executors had fegaefei 

’does in law imply an abiolute gift of given them, and the will feemed to be 

a!i the pcrfonal cUate, ii it he not re- Ji;fi unfinilhidforwantof theofaxl CbO*{, 

jhained by ihe declared intention of clafion, “ In witnefs whereof I l>ave ' 

the teliator, C//w«-A' >c. Hul/ey, /^4i, “ put my hand and fealthe ^rd ' 

442 Chancellor thought this a llrong^ir- 

,6. Therefore wlicre there is no refi- cumli.nce to induce a bejief that 
duary legatee, by the common law the vVas not dchgned for thc^exb- 

.' n/iJuumoi the teftator’s tllatc fnall go i'-^rnugian v. kfiightlj, 443 


to the executor, LerdLa/ijdu>vjni\< executor upon 9 pro- 

9 ') mile, that he would not thereby take 


/ay. Bui, a contrary rule has obtained in 
^ equity, 

' a8. Unlefs when it appears by collateral 
proof, that it was the intention of iho 
teftator the executor Ihould have the 
rtjtduuin^ 

JO. .An executrix, having a legacy lek 

- ^hcr, fubniits in her anfwer to a bill 

- brought for that purpofe, that the iur- 
plas of the tcHaior’s cllute lliould be 
i^vided according to the ll.itutc of 
Biftributions i and decreed Aic-.rd. 
ingly, Mciilimer Powell's Ceje^ 398, 


aiy atlvantagc with refpefcf to any cart 
of the tlldte, but let m. have it. De¬ 
creed the executor to be a truftee for 
yi. by virtue of this promli'e, Furks 
IriUctt, 516 

39. A futurb intercll in a term will go U> 
the cxecmor, ^turkf m. !^la:ki, 421 

40 *. He is /fjio acc'iur.tabic fbr the inte- 
rc(t of the telliur’n eibte, as well ns 
for the princip.al, though it was fer- 
uieriy oihervvilc, Fnyw-i Litiitit 20 

EXPOSITION 0 « WORDS.AND 
SENTENCES. 


:.30. But at the fame time the Lord Chan- »i'.NLbS. 

ccllor declared, he was not l..ii.’>liid Courtj of ju.ni.e ought to endeavour to 
with the notion, th^i a legacy to .m pound in fuch a inanuer as mav lie 

executor excludes him tiom the lur- proper to biin-^ tilings to Ibme 

■plus; and thcretuic- wiinoi.t , cud, Cook -v. llnrn;lita, 260 

fubmiffion he did not a^now um ,i.‘r « 

be fhould h.ive d.crccd ad■.■.;;■.i^ rr " h.ae product 255 

not, PozvcH’s A"-' " rliable to work,” srS 


tnod proper to biin-^ tilings to Ibme 
ct:d, Cook 'V. llnnahcty 369 

" Ji.d’e prodHcit/i\‘ium,'* 253 

•' rliable to work,” sc.-I 

When this drain/-hfgar. to p‘Cl lii hvcoiiimunicated 63,79 

j in chancery, 7 ci'v/.V i-.i/l', tl'-u. 

,32. See Si\{o farCr)-^-! ■ • kCg’-'y, 443 “ L, .mn.itnitiu by warrant,” 429 

.33. Towhaiprrticnlai liicninaanccsthe “ Dcpait without convoy,” 287 

\ firft decrci nf :ha lot-v let mi to have f' To/. 5 . and..liis heirs,” 37(, &c. 
been owing, tum p cn -o. Angrtiy, fuch daughtcis as lhall be begot- 

/■ J 97 . 3 !)» 

'“’In what c.i.i tl.c ciaitrarv wa.-; .liter- ^ ,• 1 „ 

■Awards decreed in the ko-dc oJ lord.i, ” »thenceforth.” 31. 73 . 
open pnrcl ev-tienct q< tiie intention of ft When and his wife fhould die wiih- 

ijoo. .11’ “ nui LH'ue male.” afi’ 


397, 398 
3 »- 73 


(he lefUtor, 


400. .I ] 


3 f 4 . . 


, . rt-p f. .,1, r ” Ido hcrebv* revoke that part of 

So that the law remains udi .-fc.tli d ^ 

Ib tbU point, Pdtrtdgtcn t.. a • r-.//,-. .. truitecs,” 
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■* Tentre placita** jixS 

** CogHtiio 126. 128 

«* Cognitio pladtornm," with c.vclufivc 
words tt non aiib^" 126 

"DiffcrShcc between the words ” not in- 
*• clofeJ" aad “ though not iiiclolcd,” 

• jjfo 

No «llfl?r ence between under “ the hand 
" and feal of./.’’ and under * the pro- 
“ per band and leal of Ay 

** Acquiifatut^'* 

Children,” 

“ Claufunty* 

*■ CammuiiJa,'* 


lauc,” 

** yujUtiiiriuiy* 

y LanJ.s” 

** Livelihood,” 
“ Maiitiay 


Z91 

215 


376 

141. 1/19, 170 
1S4.185 


F. 

FALSE LATIN. 

The penalty of a bond many times put 
into tallc Latin, and yet held good. 

Lord Say and i>eU*s Coj\t 47 

FEE.FARM RENT. 

A fee-farm rent extendible upon ^ntlrgitt 
Aiibulty V, rernon, 526 

F E E-S 1 M P L E. 

I. Where .1 fce-iimple will pafs without 


tlic word " heirs,' 


47 - 525 


Dimifi," 

• 

>+5 

2. In cafe of a failure of heirs, it ui’I 

** Formed aftion,” 


130 

a 

efebeat to the lord of whom the land 

♦* Hereditament^’* 


2.?-> 

i, held, Tbitniy V. Flee/nfood, 411 

*• imbevil,” 

Inherit,” 


130 

122 

FEOFFMENT. 


185.184.376 
128 

^2;. 5-26. 528 
326 


1. A feofFuicnt upon an unlawful condi¬ 

tion fhall be good, when a bond with 
tlie fame condition would be void, 
i'liubeH-i', Reynold s 134 

2. 'I'iic rcafon of t!ii,s difference, ibid. 


C< 

Malice implied,” 

ihd. 

• 

C4 

Manor,” 


Ci 

Arc non. 

,85 


Null,” 

179- 2+S 

C( 

Placed,” 

*77 


Prer/rdus,'' 

178 

€( 

Profits out of land,'* and ** 

piofiis of 


“land,” 94.96.121. 

.24!. 401 


1. Though a fine prefuppofes a writ of 

covenant, yet no. .he practice is to 
levy fines without. Lord Se^ and Self's 
Luje, 42 

2. And though moll fines are taken by^ 
dedimus, yet they are lecorded as taken 
in court, to prevent queflions about 
c.'tptions, Lord Say and SrU's Cafe^ 42 


** Property,” 

• >41 

Porchafe,” 92. 95- 

121. 124, 123. 


234. 238. 342 

** Porchafed,” 


« Purloin,” 


“ Remainder,” 

• VI 

«* Seifina!' 

12S 

»« Stijitus^' 

229. 301, &c. 

*• Strata^' 

38* 

** Suttejjive!* • 

. 103, 104 

'' Itmntes^* 

•85 

»• Tettar 

170.1S3,186 

Yol. X. 



3. A fine levied in Vac.uion-ttme, may 
be a fine either of the precedent or 
fubfequcnt'rcrm, at the eledlion of the 
parttc^. Lord Say and Silt's Ca/f, 44. 

4. If there be an intervening Term be. 
itvecn the chirograph of the fine, and 
the lime when the fine was adlually 
levied. Whether this will vacate the 
fine. Lord Say and Self's Cafe, 43,44 

5. A fine may not be vacated but by 

writ of error only, 43, ficc. 

6. Ucmainder-men not iniiiled to a writ 

of error to reverie a fine, 44 

H h 7* 1‘incs 
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7. Fines that are void will make a dif- ' GAOLER, 

continuance,179, j, 

legally fo, is bound to take care of thg n 

8. A fine fft afidc in chancery, becaulc prifonera,' Kit/pn v. I'W, ago' 

levied to oihrrufcs than what were in- ^ 


tended by marriage articles, 7 re-vorv. 
Trevor t 43^>437 

FORMEDON. 

f. A variance from the register in .1 
’ Jhrmea'ov, where the variance was im- 
ruaterial, not regarded, iiHauLr v. 
Ntivton, ' 140 

2. lybere this writ will or will not He, 
Ibornlj V. ricit'-juoad, ^bz, 

FRAU D. 

A recital in the will of the obligor, of a 
fraud made ufe cf in extorting a bond, 
nut to be allowed as evidente in eoui:y 
to overthrew that bond, hantoct v. 
Haitcotk, 430 

FREEHOLD. 

Where a man may be amovi'd from his 
freehold in his abfence, Re^. Simp- 

i/ 4 «, . 30O 


G. 

G A M f N Q. 

k ^ 

1, Keeping a gaming-houfe i-itl'dabk as 

a nufance at common law, Rox •>'. 
Dixon t 33^1 

2. Penally by flatote 33. Hrn. G. err/.49. 

■ forty (billings a d.:y, Rtx v. L'ixim, 

336,3.17 

GAOL. 

|. County gaol, as to frttlements, is con- 
fideired aS iituaic in every panlh of the 
county, Eljingv, Herojord^ 334 

2. And conrequenily a ballard child born 

■ in'ih'e cdiiniy gaol, is fetthd by birth 

..in that 'pariih where the parent was 

f fettled when lent to gaol^ Ej/ifg v. 

^ HereJorJf' • ‘ 16. 


C A V E L JC I N p. 

m 

I., Where land.s arc in the’nature of'’ga- 
vclkind, all the Tons and their repre- 
fctitativcs make but one 'heir, // 7 //r| 
V, Lucas, , 417 

31. All the lands in Kct^ mutt be pre- 
I'umcd to be gavelkind, ii. 

GRANTS. GRANTOR,GRANTEE. 

1. A gta.nt of the profits of land will, 
eyen at law, carry the land svhh it, 

94*. 131 . 287. 365. 401 

2. In grants, the conttmition of the 

V'ord, Iball be povi rhcd by the inten¬ 
tion of the parlies, though it (houid. 
not fui: e.xailiy with the rules of gram¬ 
mar, 'J-ickjoii 'll. Laveright, l 8 j 

GUNNER (of a Ship). 

gunner, though a warrant ofiiccr, h 
liable to the fame punifhmcnt in caff 
of mutiny and defertion, as other fol- 
diers, JohnJon v, Lvwtbt 34 ^_ 


H. 

HEIR, OR HEIRS. • 

1. How the heir may be faid to be t^ivn 
ptr/ona cum mttujjorti Markz v. Marks„ 

421. 425 

2. Where the words of a will are du¬ 

bious, the heir at law to be fayoured, 
Atchtrliy V. Vtrnen, 52O 

3. 'Rherc mutt be exprefs wofds in » 

will, or a necelfary iinpHcation, tQ 
difinhcrit the hair at law, Atchtrlty v, 
Rernots, | 2 $ 

4. If lands be devifed to trnttees and no 

ufe declared, the lawwill imply it to 
be to life ufe of the heir, Atcbeflty at,- 
Vtrmnt ' • pQ 

a 
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5. If lands be given to J, S. and his 
right heirs, the wnrJs •* right!heirs’* 
are words of limitntion and nut of pur- 
chafe, JVioJr gbt V. H’rig/jt, 370 

6. Law the fame, jliough an entire eUatc 
ibould intervene between the devife or 
the grant to J. S. and that to his right 

• heiis, lP%eilrtght t'. (Frigid, 37a 

7. Asw^re an eftate is limited to the 
anceltoMfor :. rm ot life, remainder to 
Ji. in tail,*remainder ua the right heirs 
of the ancefior, IFaiJrig'.t *v. fFuf^bt, 

573 

8. The heir, and not cyccutor, fliall have 

the furplus of the tcllitorS real cP’ate 
devifc.1 to he fold lor tlie pajinent of 
dc’ots and legacies, -if. K 'per, 

<U 

g Tie (nay compel a convevar.ot? of yw* 
truif c::.itc^to limit'll, ULon h s o.vn 
payment of the debts and legacies, 

237. 2.7J, 2-11 

10. Or may determine wh’.r p.iit of the 
land tliw* triillccs Hiall tell fc:r liic pay- 

. menf t.f them, ivw/e,- -v. JiuJiUj/'e, 237 

IX, The fame, if the mpiir.'igce fe"j, 

12. One that was knight of the ganer, 

devifed all his jewels to his wife ; ami 
yet refoivcd, that his garter aixl coll .r 
of SS fliould go to the heir, Mtbnl.y 
a-. Ftruen, 5 ]0 

13. Whether the manufeript works of an 

anccllor fhall go to t!ie heir at law, 
niitsviihftanding a devife of the rcfidnc 
of the perfonal ellate, jlti/jfi’rv -z'. 
FerHOHt 529, ^30 

14. If the tomb or monument of an an- 

cciWir be defaced or dcllroyed, an ac¬ 
tion lies for the heir at law, Auhalef 
•v.f'truon, 52 J 

15. Where debt upon a fpccialty is 
brought again'.l an heir, he may plead 

Sind it It be 


has “ riens ptr difeenit* Carrington v, 
IFarrett, 334, 335 

17, If one articles to buy land, and die# 
before conveyance, the heir may 
claim the land, am) compel the execu¬ 
tor to pay for it cut of the perfonal cf- 
tate, JjtdjirUy v- F^rnon, 528 

)S. Jf one articles to/ell land, and dies 
before conveyance, the purchafe mo- 
ney fliall be paid to the executor, and 
no: to the heir, Cszi-itiy v. Coventry, 

• 4''9 

• il I G II W A Y. 

X. If there be but one way to a viil, it 
fhftlj be dcer.-.cd a public way, thcugfi 
rot d' figiic ■ for fuch when it was laid 

out, F, r, •« . IlirK/ij,, 1 JO 

2. A hsghwny iniinite, having no tertri- 
HUS <> fiV'/, nor tcirmaui aj ijut'n, Rex 

•V, HtV.lKfKiif 3j{j 

;i. A navigable river cilccmcJ a h’gh- 
vs.ij', Rc'x zj, Hair.mont/f 38X 


riem per difetnt and ^if it be 
found againfl him, the jury lliall inquire 
of the v.aluc of the lands deicended, 
by flatute 3, & 4. iF* ^ M- c. 14. 

JeJ'iry V. Barrmv, *8, I9 

16. But hc'lhall not have leave to pl'.‘ad 
** riens ptr difeent" wfiih any other 
plcj, unlefs be make afTidavit that he 


•j. 

JE ,0 FAILS. 

1. W.ir.tol an o'igin:il i- aided after ver¬ 

dict bv ifatute of Jeofails, Dor/et v. 

Lhu‘li,i, 318 

2. But an ill original is not aided, 318, 

3*9 

3. Where the ilf.ie is material, but larger 
than needed, it is helped by llatute 
5c. //<«. 8. Jc^try 'V, Uarrovi;, 19 

I M P A R L A N C E. 

A plea to the jurifdidion of the corrt, not 
to he recnvciJ alter an imparlance. 
Cafe of Unizerjity of Ciinshridget 127 

IMPLICATION AND INTEND¬ 
MENT. 

1, Where it (liall fnpply the want of an 
aveimcnt in a declaration. Child -v, 
P.'ir.c, 331 

II h 2 2. Of 
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/. Of dcvife$ by implication, jcf Dr.- 
vi-sf, 5 >36 

3. Where a llatute was he’d to be re¬ 
pealed by implication, AVj. v. Utmpjout 

34 « 

INDICTMENT. 

1. The c.tufmg 3 man to be indii'^cd for 

wh.it a civil ailion mi.s>lit have been 
brought, implies malice, '^Jona -v. 
Giiyn, 2 15 

2. Whiit is but evidence cannot be laid 
in the indiilment, Av^. •v. hiraJ/y, 

i 5 'j 

3. Same perfon cannot be both informer 
and U'itoefs, Me^. Jiratiiry, tb. 

\'\'itncllcs produced tor the crown in 
indiCliiKi'i;may be examined upon a 
■■.nir ihre, as wcil as in civil a^ti ns, 
AV?. -v. bfij'rot, 192, See. 

i;. Whether uAnj; ths trade of a badger 
Without licence, be indicUbie ? years 
V. G'-wyu, 148 

6. Indidlmcnt lies againft the huflr.md 

and wife for keeping a bawdy hc-ule, 
keg. v. H'iHiums, 63 

7. Or a gaining-houf-’, Rex v. D/xnn, 

IfS 

8 . That they, et utrrjue eorum, kept 3 

gamiiig-ho'ife, well charged; for this 
is an ofl-Vnee of dial natuic as might 
well be cumiiiiitcd by both jointly, AVjv 
f. Dixon, 336 

9. But where an indldlmcnt againfl four 

pcrfoiis for iifing the ti.ide of a jihim. 
ber, charged, th.it they lour, c: ute que 
eorum, C 5 r. it was held naught ; be- 
cauic the uiiencc not buing liie ufe of 
ill" trade, but the ufe of the trade 
without having ferved an apprentice- 
Biip, ih's was an ai> impolhole to be 
peitorim-d oihenvil'e man by each 
hngly, Rex -v. DUoa, tb. 

TO. When the matter charged is .in of¬ 
feree at the conimon law, the con¬ 
cluding comr.i f,M!umf,ati 4 ti, is no b.:r 
to (hi luppnii'ng the indidmenc by 
cnintniMi law, it it be rot ma iitainalilc 
by til- datuie, A’iA-'y. rj'i, 337 

ll. Iiulu'lment lor a iiurir.cc dull not 
need to cuiiciuuc a.i ^s.w//ii.ae i.sl tSKtn- 


tuBi, where the nature of the offence 
in:i[ orts that it is fo, Rex v. Dixon, 

337 

13 . Acquittal upon an infufficient indift- 
ment will not intitle n m.iii to the plea 
of auierfcits acquitted, to another in- 
didnieiu for the fame offence, yonts 
•V. G--.iy ' 2*6 

I N F A N 'r, 

1. .An infint is incapable of making any 
rontr.itl 1h.1t \t not for I'is advantage, 

Reyn,.Us, 139 

2. 'i'herefore all bunds entered into by 
infants, void, Mitihtl-v. Reynolds, 85. 

139 

3. But if an infant and a furety enter 

into a bond for neccflarics for the in¬ 
fant, the bond Is good as to the furety. 
biirchd -v. Reynolds, 139 

4. And the infant may bind bimfcif by 
proniife to pay a reafonable price for 
meat, See. Ahschtl v. RtynoUs, 29. 

85- >39 

5. Rut not for ware.s, though n'eccflary 

to the c..iiying on his trade, Earl- l’. 
Peal, 67 

6. No adinn will lie for money lent an 

infant to buy iicccflaries, ih. 

7. But for money laid out on that ac¬ 
count an action will lie, ib. 

I NM' O R M A T I O N. 

1. An information will lie for rot taking 

the oflicc of a ihcrilf. Rig. ns. Buougb 
cf dUborongb, lOI 

2. .And in fuch cafe the not having taken 

(he i'acrainent within a year, .'cc. is no 
(i.l’ence, ib. 

3. In informations in the nature of quo 
ivarraato's againll corporation officers, 
whether it be ncccflary for the de¬ 
fendants, in order to ihew their title, 
to prove their qualification by having 
taken (he facrainent, &c. ? Reg. v. 

// hitekern, (> 5 

4. In an information of quo nvarranto, if 
the defendant fets forth hi» title with a 
travcrle uh/que hoc that he ufurjied tho 
office, the traverfe is only matter of 

form. 
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formii and no material part of til; plea 
that the crown can take iflue upon, 
AV^. Vm Blagflen, 211, 212. 296, «kc. 

But in an inforn^ation of intrurmn, the 
crOkvn may take lifue upon the ulurpa* 
tion, though a title be iVi forth, 

*«i/. BlagJtn, • 297 

6. 'I’ii^llMlbn of this difTercncr, 297. 

X 2v; 

7. Jn information.^ upon the game ads, 
if it be laid generally, th.il iu»t beyig 
qualili'-d according to l.iw, \e. it is 
well enough, Krg. <0, Mathews, 27 

8. But where the cliarge cnumcr.ate-* dil- 
tin^tly the fevcral qnHlihc.iti<ins, omit* 
lion of one laial, Reg. v* M^ohe^vs, 

. 26, 

INJUNCTION. 

Motion in chancery lor a perpetual in- 
junclion to (lop all farther ptoceedings 
at law by ejednient, hccanie the party 
had already tried hifi ri.dit fuc (cver.il 
tiincsn denied, Eutl Bath v. ^her i\.iK, 

1, Ac. 

INNUENDO, 

I. The ofilce of inn»t''Jns is only to ex¬ 
plain wliat has been already. men¬ 
tioned, Harrijon -v .'/ huruborcugh^ 19V, 

19‘d 

3. And if they are made u(e ol at .tiv 
time to introduce new matter, they are 
Toid, 

3* As vvherc an inforn.ation (.‘t l.nih, 
th-lt //. fworc y. S. wa', at fuc It a 'inie, 
at Ntwnbam , innuendo Arv.’'.' k/'j 
in D^on/hire, innue Suu held vo'd, 
Rex •!'. Green, cited, * 97 

4, So burnt my b.irr,,” innuendo 
“ full of corn,” 1 k n u e n do void, tt. 

1 N aU I R Y. .* 

1. A writ of inquiry no fummon-, 'SiJk 

•V. iJi R, ^ 2 

2. It is a judicial writ, Shuttle worth 

Patterjon, • ^^ 7 ° 

3. By the common law, in Vverr nOlion 
of debt, damages are given cv.ajiont 
Jtltntiouh diliiit either by wii: of in¬ 


quiry, or by the court, Holroi v, Ehiz- 
Jon, ' 277- 

Motion to fee aiidc a writ of inquiry, 
for want of the words “ et habeas ibi 
“ hoc Lre-je,^* denied, Shuttle-worth <v, 
Paiteifon, 270 

5. Wlierc morhs of inqmrt have been 
held :imend.iblc, Dru/nmer's Ca/e, 68 

INSURANCE. 

1. Delinition of an infurance by the civil 

I^aw, JjJieviedo nf, Cambridge, 77 

2. If a (hip infured be taken by the 

enemy, and retaken before it is carried 
infra precjidia into fomc place of 
lafety, the infurer not liable, Afftt-vieda 
•f. Cambridge, 77, Ac. 

3. No difference in this refpeft between 
** interert or no inicTcll” in the (hip 
iniureJ, AJj.fviu!o -v, Cambridge, 80 

4. In policies of infurance, w.nrnanted 

“ lo d -part with convoy” has bren 
lelVived to imj>ort, by the ufage of 
merchants, a r with that con¬ 

voy as long as nuy be, yifjencs ‘t’. 
Lrgindra, cited, 287 

INTEREST OE MONEY. 

• 

All ihtcrcll of mqncy reputed uiilawfu! ia 
the lime of Ue.i. “ Reg. -v. Buiiing- 
iam, 2 'ji 

) 01 NT-T E N ANTS. 

1. Ciiattcls perfoinl cannot remain in 

jointure after maiJi.ii>e, t)Iiies -v. If'il- 
;Vc.v.V', 162 

2. l,\si :h'f-s in (lAion m.ay, ib, 

3. A rule among join'.-tcmnts, that no¬ 
thing .accrues to the liii vivnr, but what 
was 111 jointure at the time of the death 
of his conipaniun, Mtles -v. U'iliianis, 

4. A releafe is the proper conveyance in 

l.tw tioifi one j.^ir.t-ici aiit to another, 
Anytiyious, 44 + 

Vet if one ^r<7»ri .'ll! his eilate to his 
companion, it lhad be utideillood, by 
operation of law. to be a releafe, ib. 

6. But in filch f lie. if the p.iity Ihould 
plead ebne.jjitfw. wou'd be naught, 

II h 3 JOlNi 


II b 3 
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JOINTURE. 

t. A jointure made prcc'^dcnt to mar. 
riag*, will bar a woman of her dower, 
Biundel V, Barkerf 455 

i. But if a jointure be made after mar- 
riagCj the w fe is at liberty, after her 
hulb'.tnd’s death, to wave it, and tO 
infnl upo!i dower, MilU v. EtUn, 488 

3. The fame law, if the jointure was not 

to take elieit in the orig ual creation 
of iv, immediately upon the death of 
the hulband, , rb. 

4. A woman is efteemed in law as a 

purchafer of her jointure for a valu¬ 
able confideration, Thornbj v. Firet- 
Kveot^f 125 

5. See Coventry v, Co't/etttiy, 47^ 

ISSUE. 

I. The rcafon of joining iiTae- is, that 
the parties may come prepared to de¬ 
fend one iingle point, Reg, v. Blagdi-n, 

299 

4. What the law is, as to joining iflue 

■ in the cale cf barratry, ib. 

3. Iflac may not be*joincd upon an im¬ 

material part of a plea, Reg. -v. A’/.y- 
Jen, 211, 212*.'297 

4. Ought to be joined upon fuch a point 
as may be conclusive, which way fo- 
cver it is found, IFeJdeill v. Joear^ 304 

5. What is immaterial in the iffue, need 
not be proved, Reg. v. SMte.n, 7 5 

6. IVhti'tt by joining iffue upon the iffue 

tendered, the plaintiff mull lofe his 
debt, 147. 267. 2C9. 304 

7. nine dlrefVcd out of chancery to iry 

the devife of an cllaie by implicadun, 
Wilus “u. LutaSf 418 

ISSUE OP THE BODY. 

« 

1, The word iffue” of a larger fignhi- 

cation than “ chddrm” iVooeinght *u. 
iVright t 376 

2, It is rtomrn ecl/eelivum, ex t'i tirmit.t, 

and takes in the whole gciieration, 
Baekhui’fe v. ff elU, 183 

3, Ui’ed in all afts of parliament, in as 
com prehen live a Ictrl’e as “ heir > eft h 

' bedyf ff oo.irigU v. ti’rtgbt^ 376 


4. Akman is faid to ** die •without iJHue*^ 

in a legal Icnfe, whenever his iffue 
fails, though‘this ihould not h^peti 
till fomc ages after his death, ^target 
•v. Grant, ' ^ 403 

5. But when this legal fenfe would dc- 

ftroy rife intention of a' tcllator, the 
words “ dying •without tffife'*>-!&a.\l be 
underllood in the vulga^ ‘.'ireeptationt 
•viist ** of having no ijju^ living at the 
time of his death,** ibr 

I ^ t 

6 . " IJfue** is ordm.TiiIy ufed in a will as 

a word of limitation, Baekboufe v, 
Jl'eiL, 184 

7. And moll commonly in a deed as a 

word ofpurchalc, ih, 

8. Inhere it was uled in a deed as a 

word of liniuation, ih, 

\ 

JUDGE, oa JUDGES. 

1. Lord Chancellor nut concluded by 

the opinion of the Judges, when fciit 
for to allill at the hearing of a cauie. 
Gore V, Gore, 5OZ 

2. But when a cafe is Hated and referred 
to them for their opinion, their certi¬ 
ficate binds, Gere v. Gore, 501, 502 

3. If a point of law arifes at a trial, the 
Judge ib bound to direil the jury ac> 
tordingly, whether the Counfel iiilill 
upon it or not, Reg. v, Htlffont, 202 

4. A rule made to lliew caufe why an 
attaclinieiit fliould not be granted 
againll tlie Judge of an inferior Court, 
for a contempt of the law of tlie land 
in dilobcying a toll. Burgh y. Blunt, 

- 349 

« 

JUDGMENT. 

1. There arc two forts of judgnlents 

after \%rdift, fnal and interlocutory. 
Silk (v. Htll, 83 

2. If tKc plaintiff dies b.ffore judgment 

by delay of court, judgment may be 
entered wiiliout entering the continue 
ancesK Lure v. Reji, 30 

3. Set alio Tailor v. Mathews, 3jj 

4. But the time when in fad the judg- 
niciit was given, mull be marked on 
tae roll, that piirchafers of land may 



A tAHtfe PRINCII^AL UAftERi 


ilot be over>reAchedt Taylor v. Ma» 

tbenait ^325 

$• Wbm the verdi£t may be for tlie 
plaintiff, and yet judgment mutl be 
for defendant, Meml v, Joftcelin^ 

»47 

6. Whether jadgrtent (hall be^ reverfed 

ror of a ml (af iat per l>re,vf, 

Shipl^O^hipley, 225 

7. H’bere^ uppn writ of error brought, 
fuch new judgment (halt be given in 
A. R. as ought to have been given fn 
the court btlow, SaUxvin v. Ch-treb, 

3*4 

S. Of a writ of falfe judgment, D tryh 
V, Jileant, 

• 

9. In informations,and inJic^^rnents, no 

judgment can be given in riv Tuperjor 
courts for corpi)ral puriillnh'-.n*, 
witlioutappearance (/'r (irpr.), Rtg, 
•». Simpjiti, 250 

10. But (after appeal a net ) tliough a 

Court in prudence may not tcare to 
give judgment in the abfence of the 
pariv, yet no reafon but that it may 
be done {pe*- Parri. r), Reg. 'v 
Simpjbn, 344 

s r. H'bire judgmeri waS fo given, ib. 

12. In real adlions upon a fccond de¬ 
fault, judgment fliall be given againll 
the defendant to lofa hit; land, R.g. y. 
^rnpfin, 3/9 

JURISDICTION. 

(hall never be prefuined, that any 
court has exceeded its own juril'dic- 
tion, uiiicfb it U apparent that it has 
duirefo, J.ienjmousy yt 

JURY awd juror. 

1. In debt upon bond againfl an heir, 
if ilfue be joined upon runj pef dr/rent, 
and the jury lind for the plaitftiff, bnt 
make no inquiry of tire value ot the 
lands delcended, Whether vhi» omidion 
tan be fupplied by anoiJ*er Jury, 'J Jry 

Barrow, > 9 

2, If a juror that has bean once chal¬ 
lenged (and tt.s ctmlienge allowed) 
ftould aftervt ards try the caufc, it 


would be error, Hewitt i;, Bdinard, 

390 

3. But when a caufe was tried by\}n« 
that had been before withdrawn from 
the panel by confent, that the trial 
miglit go off pro defe^u juratorum, it 
was held no error, He witt v. Beiaard, 

390i 391 

4. Nor is fuch a withdrawing any caufe 

of challenge, 391 

c. If 'here, alter a challenge to the array, 
for the partiality of lire (Keriff, the 
fpne jury was reiurred by the coroner, 
and allowed to be well, ib* 

JUS P O S t L T M I N 1 1. 

How to bo underftood in the civil law, 
A'J't’Vtrdn V. Ca'nbndge, 79 

JUSTICES or PEACE. 

1. Jiillices have no power to award 

giving (ecuiity for the performance of 
their orders, until fuch time ns their 
orders have been cbniemnfed, Rex «y. 
bhks, jyl 

2. Their jurlfduftlon extends to the 

wages ot 110 oilier Icrvants but thofe 
employed in hufbandry. Rig. -y. 
ffieoton, 6 S* 

3. Yet, if they *orJc’- wages to be paid 

generally, til.• C\;.i,£ will iiitend it was 
ior huibandry, and admit of 110 colla¬ 
teral proof to the contrary, ii. 

4. Where, after fiimmons, jaftices may 

proceed to conviction, without appear¬ 
ance, 250. 3 / 3 , ISe, 

5. But they Cannot by warrant compel 
the party to appear, if fuch a power 
be not ^ivftn them by exprefs words 
in tlic ftatutc, Reg. «». Simp/o/:, 345 

6. For this is a power that cannot ie 

given by iinpli«uion, unleft wlicre it 
is abfoliuoly necellary to the doing of 
ju.Hcc, R'g. V, Sirnpfon, 381 

JUSTIFICATION. 

1. In avftiun on the cafe for enrering the 
plaintiiPs houl'c and taking his gooJs, 
jullihcation in aid of a baihtf who' had 
a wris of execution, held good, th^^ugh 

H U 4 not 



A TABLE OF^PRINCIPAL MATTERS. 


not faid to be by Kis command or 
deiirCf ^ ^tmpUman <v. Cufe, 2$ 
a. Iii trefpafs for taking the plaintifTs 
cattle, julliiication that they tvere da- 
matt-feefant in the defendant’s clofe, 
fumcient, without fetting forth a title, 
OfvDiy V. Brijiawt 3 7 

3. But it is otherwife, if any place be 
ipecially laid down in the declaration, 

ib. 


7. Where there arc two obligees, and 
on< grants the bond to the crown, the 
king may fue alone, Miltt v. 
amst 2^3 


8. Whether, upon t]^e outlawry • ( one 
of the obligees, the whole delft be 
veiled in the crown. Miles v. IVilli- 


mmst 


KI N G’s BE 




4. In trefpafs, juftification for a way, 
that S, (the leiTor to the defendant) 
was feifed of fuch a held, and that 
y, S. and all thofe whofc eilate 'he 
had, did time out of mind, &c. held 
well after verdict, though the fuirm in 
fee was not particularly fet forth, 
Mufion V. Tateimsi, 228, l^c. 300, i£c- 


K. 

KALENDAR. 

The kalendar of no authority before the 
Reformation, Stationers' Company -z'. 
Partridge, * 105, 106 

KING. 

1. The king can do no wrong, 5 

2. He is faid to be occupatus de arduis 
aegotiis regni^ ^hornby v. FUetwood, 

123 

3. Can make no new laws, being but one 

branch of the legiilative power, Ct^e 
of Univerfity of Cambridge ^ 126 

4. He is faid to have a property in fuch 
arts and trades as were at firil intro¬ 
duced by the cure of the crown, Sta- 
tiomers* Company v. Partridge, 106 

5. '"Whether he has any particular power 
over thofe trades, where mifmanage- 
inent would prove more than ordi¬ 
narily prejudicial to the public. Sta¬ 
tioners* Company w. Partridge, 10;, 

106 

6 . The king has feveral privileges in 
dcading above a fubjedl, and what, 

V, Delme, too 


1. This court may exercife whatever 
yuthority was lawfully c.\*ercifed in the 
liar-chamber, Reg. <1/. Piunn, 187 

2. They arc placed as guardians over 
the law of the land. Burgh v. Blunt, 

349 

3. And ard inveded with a general ju- 

nfdidiun over infui'tor courts. Burgh 
.•V. Blunt, 349, 350 

4. To take care that otiier courts do 

not tranigrefs their jurifdidllor, Burgh 
•V. Blunt, 350 

5. And likewife that they proceed re¬ 

gularly in fuch matters as are within 
their juriJ'diAion, ' ib» 

6. The power of B. R. extends to all 

inferior magillratcs whatfoever, to 
compel them to do their duty, Rex <0. 
lleatbeote, 48. 60 

7. And to provide, that public ofilces be 

difeharged by luch perfons as are duly 
defied, Rexv.lleathcote, 54 


u 

LAW CASES DOUBTED, oa 
DENIED. 

1. '2. Hen. (^ond given to forbear 

the exercife of a trade for a certain 
time, void} the extrajudicial opinion 
of a fif.g 1 e Judge, 85. 137 

2. 3. LtvivK 241. (Contnfl by do»</for 
forbearance of a trade void, by promift 
good) denied to be law, 137^ 138 

3. March 191. Barrow v. Wood, what 
is there faid, that an agreement not 
to fow one’s land is void, is not war¬ 
ranted 
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ranted the cafe on which that 
aflertion 18 founded, ^ >35 

4. a. Lev, 2 zH. (That an executor 
might join in one afUon, a debt owed 
him in his own right, and a debt owed 
hint as executor) contradiAed by bet> 
ter authorities, 171, 172 

5* 135, Cbamherlayne v, fref- 

ro/ (B^nalicious indidments) denied 
to be la^ 217 

I. Rol. Air. 1 TO. That cafe will not 
lie upon an infuflicient indiAmont, 
becauie confpiracy does not, denied 
to be law, as built upon a wrong 
foundation ; there being no parity of 
reafen between thefe different kind., of 
adions, , 21H 

7. j. Mod, 211.. (Prohibition to be 
granted upon a difpucc between uyo 
ecclcffaftical courts about hona mta- 
biiia) a cafe not much regarded, 272 

8. 1. Qro. 44g. (Cad prefeription cured 
by verdid) denied to be law, 300, 

301 

9. I. Ztfy. 17. (Two obligees, one be¬ 

comes bankrupt, debt not aflignable) 
doubted ; no judgment having been 
given in the cafe, 246 

10. I. Mod. Rep, Seymour* 1 cafe, what is 
there faid of an almanack’s being a 
copy ol the Calendar, cunteiled, 103 

11. 1. Feutris 191. Statute of Limi¬ 

tations not to be taken advantage of 
without pleading it. The laiv is now 
otlicrwife, 313 

12. 21. Hen 7. The intcreft of the 

• king determined by alienation after 

outlawry. Not altogether law; for 
refolvcd iince, that perfons outlawed 
cannot alien after inquifition found, 

35 ®» 359 

13. 1. Ventrii »2<). Raym. 8z. Pol- 

lexfen 106. Tajkr v. Saytr, denied 
to be law, • 183 

14. Raymond 86. Lee v, Rafnes^ mtf- 

reported, 251 

15. 3. Ltv, 4*11> Loddington v. Kime. 

Wrong reported by Levinx, though of 
Counlel in the cafe, 4O3 

16. A cafe in Plow. ^S.^. relating to 
the dodging of a freehold, in part 
denied to be law, 3. Co, 10. b. 361 


LEASE, LESSOR, LESSEE. 

1. A tortious fee-fimple fufficiefit to 
fupport a leafe. Potter v. Pinkn^, *05 

2. Where leafes are made by tenants for 

life, that have alfo a power to grant 
leafes for years, they (hall be efteemed 
to be made by virtue of the power, if 
they cannot have thefr full effea other- 
wife, Thomlin/on v. Higbton, 36 

3. If a leafe be forfeited for non-pay. 

ment of rent, yet upon bringitjg in the 
arrears with colls, the proceedings in 
bn ejeflment (hall be ftayed. Smith at. 
Paris, 3gj 

4. But where an affidavit was made, 

that the leffee was afoldier, and coiife- 
qucMtly a privileged perfon, the Court 
ordered he (hould give fcciirity for the 
future payment of his rent. Smith 
Paris, ib^ 

5. Lc(r«e for life becomes profefled, the 

lellbr may enter; but if the lelTee be 
deraigned, he may re-eutcr, Thernbf 
V. PIti/ivood, 4 > 3 » 4>4 


LEGACY AND LEGATEE. 

1. A f-sne-eovert 'may foe alone for a 

legacy in the foiritual court, Daetb v, 
Baux, ^ 6^ 

2. Legacy given to a married daughter, 

" to be laid cut lu what Jhe /hould think 
“ Jit in remembrance oj' the tejlatorj* 
decreed to be accounted for by the 
hufband’s executor, as a legacy in¬ 
tended for the feoarate ufe' of the 
wife, Atibcrlej 'V, Ffruon, 331 

3. Wiicre a legacy is given to a creditor 
greater than the debt, it (hall be taken 
as given in fatisfaflion of the debt, or 
not, according to the circum(lances of 
the calv. Mot timer PowePs Cafe, 399 

.4. A legacy of ^ol. given to a fervanc 
maid '*for her /'aithful fer-vices,'* de¬ 
creed to po in fatisfaflion of lool. 
bond due fur wages, Cbauncey'sCaJe, 
cited, 399, ^00 

5. A l-.'gacy of 500?. given an execu¬ 
trix, decreed her over and above a 
debt of 300I. due to her in the way of 
trade, upon her fobmiffioii to hat'e the 
rejiduum of the tellator’s ellate undif- 
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f)ofed bywi!I» divided according to 
(he ftatute of Diftribuiiont, Powell's 
Cafot 398, <ec. 

'b. Where Lord Cowper decreed t le¬ 
gacy, though greater than the debt, 
CO be taken a$ a gift, and not in faiis- 
fadion, Littlibary 1, Bkckky^ cited, 
> 400 

LIMITATION OK ACTIONS. 

Where an aflion is brought upon a pro- 
mife^ do an adt on a future day, the 
defendant’s plea muft not be non 0/- 
but tauia adionis non uc~ 
ertvit injrajtjc annost 104. zoj, 206. 

294 

LONDOBT, AND ITS CUSTOMS. 

1. Upon the vacancy of an alderman, 
the wardmote (were formerly) to chute 
four perfons, and court of aldermen to 
admit which of the four they pleated, 
Bej. w. Heatbcote, 48, 4^ 

ff* The court of aldermen, by the cuftom 
of the city founded upon the bye-law 
of Hen. 4. (were) to admit one of the 
perfons chojen by the wardmote, not 
one of thofe retu/ncd by the lord 
. mayor. Keg. v. Ueathcote, 50, 56 

3. Of the power exercifed by the court 

of aldermen over thefe returns, Reg\ 
•V* Heathc0te% 54. 56. 59, &c. 

4. A woman may bar berfelf by an 

agreement before marriage with a 
freeman of /,o»Au,of her right to the 
culloraary iharc of her huiband’s ef- 
tAtt, Bluttiiel <0. JJfiilirt 45j; 

3. But flic is not cut off from her cullo- 
mary right by a jointure in lane, unlefs 
the jointure be made in bar, 4^7 

6. If the wife of a freeman of London be 

barred by agreement before marriage 
of her cuftumary pnrt, the freeman 
nay difpnfc of a moiety of his perio- 
tial eftate by will, and the other nto'-cty 
fhall go to the children, Blundel <v. 
Barbert 453, &c. 

7, And fo in like manner, where the 
children have been ail ot tiicm fully 
advanced, the wife will be iniitied by 
the cuftom, tu a moiety of the pcrfcnal 
citate, and the other moiety will be 


the trftatbcntary part 6f the frcem'InV 
Blundel v. Barher, ,* 455 

8. Where the hVilhand Ihill beconfidered 
as dying without a wife, and where as 
a phrehafet of hv cufto'ihaiy third, 

'458 

9. No difference in this refpedl, whether 
the jointure be of land, or notw45‘3,- 

>^8,c. 

10. A woman covenants wim a freeman 

of London before marria‘ge, to enter 
jato bond to releafe her cuftomary 
third (ahd right of dower) to his exe> 
ciitors within two months after his 
death, in cafe ihc mould have fuch an 
eftate in land left her as w'as then 
agreed upon. The bond is given, the 
marriage takes effeft, the hulband dies, 
and leaves hiswi.*c'the land articled 
for. Decreed, the wife fttould not be 
permitted to forfeit the penalty of the 
bond, but fhould be held to her agreC'* 
ment; and that the hulband, as this 
/Cafe was circumjtaneed, ftiohld be con- 
^fidcred as dying a purchafer of his 
wife's cuftomary part, BlundtUj. Bar- 
itr, 541, A'c. 

11. 7 'hc advancement of a child out of 
land, no bar of the orphanage part, 

457- 461^ 


iz. If'the certainty of a child's ad¬ 
vancement out of the p^-rfonal eftate 
docs not appear under the fathei'i 
hand, it is cut oft' from claiming a 
Iharc by the cuftom, 456. 460 

13. Whatever appears in a marriage 

fcttlemeiu to which the father is 4 
party, appears under the hand of the 
father, 460 

14. It it appears under the father^ band 

wh.tt things were given a child, the 
advancement is fufficiemly certain, 
though the value of them be not ex- 
preffed, 460 

15. An(l,,where it appears the child has 

not been advanced above fuch a fultf, 
but fomcwliat left, the uncertainty of 
th? a.tvancemeiit may be cured by tb4. 
child's bringing the whole fum inta^ 
hotchpot, „ 461 

16. A freembn of London having tw« 
daughters, advances one in his life> 
lime, and it appeared by the marriage 

fvtUe* 
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fettlement to which he was a 
that he gave her for portion 40(^1. in 
money, bcHdcs lands and the rcver- 
ilonary intereftof aleafeof no certain 
dttlard value, cln confideration of 
wliTbh advancement, the daughter exc* 
cutes a re^afe to her father (who was 
*then indebted to her fome fifiall matter 
upoiNA uuadjullcd account) of all the 
claims ilH might have upon his cilatc. 
by the culk)m <A London, or otherwife. 
**/a-ve be Jheuldpleaje to give her 

** iy hi$ lafi xviUd* Decreed, that inis 
daughter Ihould not be barred by her 
advancement, or releafc, from taking 
her cuftomary ihare which had been 
devifed to her by her father’s will, as 
rcliduary legatee, Blandel*v. Barber, 
• • 45 

17. The culioms of London cannot be jti> 
dicially takdh notice of. aw more than 
any other particular cuiloms, 440 

s8. Brge, if a caufe be removed out of 
the city courts by haheat torput, the 
cuilom mud be returned, or no prace-^ 
demit can be granted, it. 


M. 

MANDAMUS. 

1. The learning of manJamui*i, 48, t/r. 

3. I'heir antiquity, 57 

Sa'd to be founded upon Macna 

Chakta, 53 

4. Motion for z mandamus to t UE Lpao 

MAaroa of London,* to make a new 
leturn to the court of aldermen, in the 
cafe of an election of an alderman, re* 
fufed, Regt V. Htatbcete, 4b, &c. 

5. No precedent in the cafe of an elec¬ 

tion, of a mandamus granted ^0 the ic- 
torning ofHcer, to make a tiAv return, 
Reg. V, Heathcote, 49. 54 

6. For all mandamu b are either to admit 

perfons into their offices, it refuied , or 
to redorf them when turned out, Reg. 
•V, Heatheote, • 54 

7. But a mandamus may be gr.r.ted to 
the court of aldermen, if upon t f il'e 


wturn of perfons not cfaofen by tte 
wardmote, they refufe to do jaftifc ta 
the parties injured, after complaiac 
made, Reg, v. Heatbeete, 5^ 

8. Shall not be grantfd to redore feHowa 

of colleges, and why, {(» 

9. Sometimes granted where the Coarc 
has doubted whether*it lay or not. 
order to be better confidered upon the 
return, Rtg, v, Heatbeete, 49* 53> 58.* 

6e 

10. If a mandamus be direfied tO a corw 
jioration, and the officer who prefidee 
in the corporate affembly ihould ad¬ 
journ it, in order to prevent the mair- 
ing fuch a return as he diAikes, he 
would be puniffiable for a contempt^ 
Reg. V. Hea:bcote, 

11. No inftance to he produced, where 

obedience to a mandamus AuU expois 
a man to an aflion, 51. 4i 

12. What various returns may be made 

to mandamus's to reitore perfons to 
their offices, and all good, Reg. v. Cor¬ 
poration of Buckingham, IJ14 

13. “ Non eleilus'* a good return to a 
mandamus, Reg. -v. Aldbortugh, ioi 

14. ** Leudelito mode citrus'* caught, and 

why, loi.iea 

15. When the actnrn was *• nunqtium fust 

fhatis et leave was given to 

amend the return, by ftriking out ** per- 
feBus,” Reg. v. AUborough, 102 

»6. Whether not having taken the fac?a-» 
mcnc within a year. See, be a good re¬ 
turn, too. 173. 178 

17. Return that contains matters repug¬ 
nant and iontradiflory, naught, Reg, 
V. Mayer oj Ponsfret, 107 

18- But feveral caufes of removal may 
be returned, if conAlient, Reg. v. 
Major oj Pomfret, lo 3 

19. The reafon fer not reAoring muA be 

a good reafon of removal, Rtg. v. 
Corperasinn of Buckingham, 174 

20. Whether it muft be averred in the 

return, to have been the caufe of re¬ 
moval, Rig. 1', Corporation of Buthng~ 
bam, 176 

at. Whs'.her it mtsA appear upon the 
return, that the party was fuinmone% 

bs.^ote' 
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before removal, Rfg» AUlorougb, 
, 101.180 

aa. What is not anfwered upon the re¬ 

turn, muft be looked upon as admitted 
XohiXtW, Buckingham, 174 

aj. Where the return was, that they 
were a corporation Aich a year and 
long before, exception taken becanfe 
they did not intitle themfelves by pre- 
fcrij)tion, over-ruled} becaufe it was a 
failing only in matter of furplufage, 
Rtg^v, Corparation tf Durham, 146, 

•47 

24. Mandamus to rellore H, to the office 

of town*cierk. Return, that he was 
an officer auuuatim tligibilis, illbe¬ 
caufe the office of town-clerk being in 
the eye of the law an office for life, the 
contrary ought to have been (hewn 
upon the return. And though he was 
auHuatim tligibilis, yet the fame perfon 
would continue town-clerk till another 
was chofen, which did not appear to 
have been done, Reg. v.Corporation of 
Durham, 146, 147 

25. A mandamus may be granted to ob¬ 
lige an inferior court 10 pay obedience 
to a TOLL, Burgh -v. Blunt, 35O 

M A N 0 «R. 

lYbether a right to fairs, or markets, 
may be appendant to a manor, Reg. -v. 
Aires, 260 

MARRI.AGE AGREEMENT. 

l. If a father enters into an agreement 
upon the marriage of his daughter, 
to fettle fuch an eiiate upon her, or to 
forfeit fuch a pen. liy, and he after¬ 
wards choofes to forfeit the penalty, it 
is a debt fo entirely due to the hufband, 
that it is not in the power of chancery 
to take care of the t#{fe and children, 
hy decreeing a fetticment of the pe- 
nalcy, llobjou v. Trevor, 511 

a. If one covenants by marriage articles 
to make a fstdemens and dies, the 
articles unperfuriiud. Chancery w|ll 
look upon tilings in the fame light as 
if liiich fetilement had been aflually 

I nu^e, as the court would have decreed 


ufpn the articles, if they bad been 
applied to in the hulband’s life-time, 
Trevor v. Trevor, 437 

3. Fourteen hundred pounds is by mar¬ 
riage articles apied to be laid«Qot in 
land, Hu(b.tnd dies, the agreement 
unperformed, and devifdl all his laads 
unto his nephews. X.oa 0 li^a^ou kt 
feemed to think, that rinco><ms money 
ought to have been laid ^tit in land, it 
(hould in equity be efteemed land, and 
<(notwithftai>ding the wife oppnfed it, 
who was left executrix) (hould pafs 
under this devife, Aibjed in the firft 
place to the ufes declared in the mar¬ 
riage articles, Lingen v, Sauroy, 39 

4. A private agreement on marriage, de¬ 
rogatory and contrad'fiory to "that 

‘ which is open and publick, (hall be re- 
lieved againll, Turten’ii. Benjan, 445 

5. A father treating a match, obliges his 
fon to enter into bond to pay him after 
marriage a fum of money, which he 
f.iid was wanted to make provj^fion for 
bis other children. The bond relieved 
againll. on a bill brought by the fon 
and tlie wile’s father, Turton v,Benj'on, 

448 

6. A mother parts with her jointure to 

enable her fon to make a iettlement } 
but at the fame time takes a private 
fccurity from her fon, to allign over to 
her after marriage a leafehold eftate of 
his own. The fecurity fet afidc in 
equity, ih, 

7. A, agrees to fettle on his kinfman upon 

marriage, fuch an eftate in poiTeffion, 
and fuch in reverfton ; but obliges the 
kinfman to enter into a private agree¬ 
ment to redemife. See. The private 
agreement fe't afide in equity, and A* 
forced to account (or the inelhc profits 
of the, eftate that had been redemifed, 
Turtonpf. Benjan, 448 

8. Wbere’w. was laid down by LordCbaum 
cellor Ccwi>£R, as a rule in equity, 
that if a Ion gives a bond during the 
marriage treaty, without his father’s 
privity, to rptund part of the portion, 
the bond is void, Turton v, Benfon, 

447» 448 

q. On 



A TABLE OF PRINCIPAL MATTERS. 


9. On a treaty of marriage between A. 
and the daughter of the mothhr of 
A, farrendered her jointure to enable 
hhr (bn to make a fcltlcment (to which 
(he was one of the parties) proportion* 
ablc^tothc fortune 9 /. promifed to give 
with his daughter. But at the fame 
^ime /f. enters into a bond to^i^. with¬ 
out '^privity of his mother, to refund 
part oR'A^wite’s fortune at feven years 
end. B. ci'ies in debt before the feven 
years are expired. Decreed againft 
the creditor^ that the bond ihould be 
fet alide, Turton -v, Brnjhn, 44 

10. Covenant before marriage to rcleafe 
the wif :’s guardian, within two days 
alter, of all accounts of mefne profits ; 
fet aiide in equity, Turton -v. Htn/ont 

447. 4 +ii 

it. No dilFcrencc between fuch a con¬ 
trail and a m.'|rri.iKc brocage bond, but 
only of mere mifcliiuvous Lunfequcncc, 

ih. 

It. Of marriage brocage agreements, 
Tremor -f. Irevor, 436, 5 :c. 

13. Articles of agreement for a jointure 
good againil afiignecs ui bankruptcy, 
X'oek V. GooitJelU-ut, 495 

MARRIAGE SR I TLKMENTjJ. 

1, Where by marriage articles a fettle- 

ment is to be made, chancery wilt or¬ 
der one not according to the letter, but 
intent of the articles, Tre-ULr v, -7/v- 
voKt 437 

2. As where by marriage articles Linds 

arc agreed to be fettled in tuch a man¬ 
ner, as that the huiband would be iiiaJu 
tenant in tail, titc Court will decree the 
hulbatyi fhail be made oftly tenant for 
life, that ha may nut have it in hi-: 
power to bar the ifl'ue, and to defeat 
the intention of the letilcmcnt, Trevor 
V. 7 re-vort 436, 437 

MASTER AND vSERVANT. 

1. It is petty treafon for a lervant to kill 

mailer or millrela, 95 

2. In cafe of the battery of a fervant, 

the mailer rfnd fervant may both of 
them bring their actions for damages, 
Savil <v, kir/’j', 3 ^^ 


3. And recovery in the one aflion may 
nut be pleaded in bar of the othcr| //• 

4. The a£l of the fervant where he has 

no authority from his mailer, will not 
bind him without his confent, Nick/tu 
V, Brehan, 1 X 0 

5. If a fervant has orders to fell a horfe, 

and the fetvjiit fells him as a good 
one, no diUion againil the mailer, 
hick/on -v. Brabant ii, 

6 . If a fervant is fent to receive money, 
and takes a bill in lieu of it, wfiich is 
nqtanfwcred, the mailer not bound, ib, 

7. Otherwife, where a fervant derives a 
credit fVom his mailer by being nfed 
to tr.infaft bufinefs fur him, 

8. A fervant ufed to tranfadl affairs of 

that nature, is fent with a note drawn 
upon a goldfmich to receive money, 
and invell it in exchequer bills; the 
fervant gets B. to give him money for 
this note, and biings the exchequer 
bills to his mailer. Two days after 
the goldfmith fails. Adjudged, the 
mailer ih luid anfwer the money to B, 
hic,’;Jiin -i’. Brohan, 110, 111 

9. And in this cafe it was held, the maf- 
ter could not recoVer of his fervant, 
the lots being oc.. fioned by accident, 
an<^ not folly 0/ negligence, Hickjon 

V. Brebattt 1 H 

10. 1 f a mailer ofes to fend his fervant to 
buy upon truil, and the fervant after¬ 
wards, when he is fent with money, 
embezzles it, and continues to buy up- 
uu trull, the mailer is chargeable, ib, 

1 1. And though a fervant be difmiffed, 

yet if notice be not given, and he is 
nulled upon account of the former 
credit he derived from his mailer, his 
niaiier will be liable, Nici/on v. Bre» 
ban, 110 

MAXIMS OF LAW AND EOyiTY. 

1 . Boni cjl judiiit ampiiare legem (vel 

rijdiitienem J, 3 

2. Exteptio probat (<vtl Jirmat) regtdam 
in rebus non excrpihf 43. I15. 230, 

386. 4.08 

31 Nrn. o iLbet ejje judex in propria eauja, 

48, 49 

4 . Vbi 
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4. Uhi mtyor farst Hi teta^ 75 

5, 'Folfnii noH fit injuria^ * 3 * 

^jte/i (0»fiat clart nan dtbtt vtrificarit 

9. J^i ptr alUm fadt, per/dpfum fad ft 
' 290 

8, Ex undo paije non oritur adio, (in mar- 

giue) ^95 

9 . Nemo Bis pro todem delidOfiSc. 3(^15 

|Oi Deiitor non prafusnitur dcnfirt s A 
io:ixim in the civil law, 399 

11. Nun eft hares viwndsi I iSt 411 

12. fudidum redditur in inviluntf 236 

13 . I'utijfima tfi tufiodia ^uafibi creditur, 

121.3^5 

14. Summa ejl lex qua pro religiont fadtf 

117. 119 

1 C. Pejltrieret leges prierihus ierogantt 

lia 

16. Argnmentum ab inconvenient i fort if- 

fimum in legtt 297 

17. Jura nalura funt imautabilia \ funt 

leges UgutHt 115. 412 

18. }libil aeceffit ei qui nihil babuit in re 

unde accrefceiet jus^ 116 

19. Verba contra proferentem forti'is acci- 

pienda funt^ • 3°3 

20. Maltdida exprfiiio qua corrumpit 

text urn, 4 *^ 

2 1 . Stal pro ratione voluntas, 471 

2>, Wherever there is a wrongs the law 
muft give a remedy, 44 

23. One crime may not defend another, 

# lOl 

24. The public good Is ever to be pre¬ 
ferred to a private lofs, 133. 335 

25. Execution the end and life of tne 

law, 29® 

26. He that will have equity mull do 

equit/f 383- 4*7 

MAYOR. 

Where a corporation is by charter to con- 
fift of mayor, recorder, kc. Whether 
the fame perfon can be both mafor and 
depttj recorder Rtg. v. Sutton, 76 


MERCHANTS. 

Vfi/ge of merchants, of what force in 
law, Ormfiott*s Cafe, ^287 

MERGER. 

Where a fee-farm rent is purcKafed in 
by chq perfon that is fetled in fee of 
ahe lands out of which it it is 

merged in the inheritanMrf^/fier/ry 
V. Vernon, r 525, 526 

I 

. MESNE PROFITS. 

1. An after-born child 4iot i itlc' 
mefne profits, in cafe of entry 
uncle, Tkornhy v. Flestwcod. 

2, In cafe of a divorce ii. :, ■ ) 
court a vinetdo mutnn-.'-iiii, i, . 
is not anfaeraido 'ibr the ii> -ue 
of his wife’s cltatc, 

0 

MISNOMER. 

1, Of variances or niifnomcrs of cor- 
rations, Vavaforv. Crofts, 

2. That may be a mifnomcr in plea.-': 
which would be a fufficient defeu 
pa Jana to lalcc by, Vavafor v. Crojn, 

208 

MONEY. ' 

1. In debt upon bond, the defendant is' 
enabled, by the ilatutc for the Amend- 
inent of the Law (4, et ^,Ann, c. 16.),, 
cither to plead payment, or to bring 
the money into court. Player v. Bandy, 

26 

2. H'bere money is dcvifable by the 
name of land, Lingen v, Sury, 39 

3. See alfo Atcherlfy v- Vernon, 328 

« 

MONKS. 

1. A monk incapable at common law of 

talcing land by defeent or purchafe. 
Thornby v. Fleetwood, 116. 360 

2. BiTc upon his deraignment his incapa¬ 
city is removed, and he fhall have the 
land, notwith.’landing the entry of the 
rcverlioner, Thornby v. Fleetwood, 360. 

413* beCa 

3. The heir may claim by a monk, 360 

4- Though not by an alicp^ 339 

5. Said 
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C. Said to be eivUiter monmst or ^tad 
^ in ia4.36»>.4‘3 

6 , And yet if he was afterwards made a 
bifhop, he might purchafe for the be¬ 
nefit of his church, %hornhy v. Flttt^ 
•Mimdt * *4 

B. He may ,be a diffeifor, ar>d gain a 
•freehold by committing an'aft of,dil- 
fciAd^ Kbornby v, FUetwcodi t*5 

M bN OPOLY. 

I, Monopolies odious. Partridges C^ft, 

107 

a. Againft the freedom and birthright of 
the fubjed, Mitchtl v. Reynolds» *33 

а. Contrary to magna chart a, Par¬ 
tridge's Caje, • 

Same point, Mitchel v. Reynolds, 133 

5. yet wher^ the king h:is a fpecial in- 
tcrcll, his grants Ihall not be judged 
monopolies. Partridges CaJe, toy 

б. What may cntiilc the king to fuch an 

interefi, *‘'7 

MORTGAGE. MORTGAGOR, 
MURTG AGIiE. 

j. In cafe of a common mortgage, as 
foon as the day of payment is paft, the 
legal cUaie is abfolutdy vefied in the 
mortgagee, Marks >i/« Marks, " 424 

Only a right of redemption remains 
in equity, 


NOLLE PROSEQJJL 

I. The entering a nolle pre/eqyi upon aq 
information, is no bar to the charge, 
nor any dilcharge from a further pro> 
fecution, Reg. V. Rsdpatb, IJ2, 15} 

a. If on a recognizance of bail a /cirt 
facias be brought for two difiiod fums, 
when it appears by the recognizance 
that only one is due} Whether this 
may be cured by entering a non prof, 
as to that Aim which is not due? 
li''eddall V. Jocar, • 305 

■ NONSUIT. 

1. U'bere the plaintiff moved to fet afide 

his own nonfuit, bccaufe occalloned b/ 
an error of the Judge that tried the 
caul'e, who thought the plaintiff had 
miflaken his action, when it was well 
brought, Temple v. Welds, 315 

2. If the plaintiff in an appe.il becomes 

nonfuit, the court oi B. R. will never* 
tliclefs oblige the party to plead to it, 
Rex V. Tkted, 35I 

3. For it is a gencial rule, that whenever 

the Court is poflclled of a record, they 
will proceed upon it, ih, 

NOTES P. OMISSORY. • 

1. Promiffory notes payable to fuch a 
one, or order, arc transferable by in- 
dorfement, by \irtue of llacute j.Sc 

4. c 9. 

2. And the indorfee may main tain an 

aUion, ibid. 


N. 


NAMES OF PLIRCUASE AND 
DIGNITY. 

I. In records and legal proceedings the 
whole name \s to be let forth, Nutton 
V. Crew, • "^4 

X. Ergo, if one that is a knigte and ba¬ 
ronet be only filled knight, it is a mii- 
nomer, Nutton v. Crow, ^83 

NISI P R 1 U S. 

4 Judge oi\i/i prins at\t gather in a mi- 
nifierial than judicial capacity, Reg. 
sv. Udpne, 


o. 


OBLIGATION. OBLIGOR, 
OB1.IGE E. 

1. Where the condition is unlawful, the 
bund i> void, Miuhel <v. Reynolds, 134. 


2. Conditions againft law, of how many 

kinds, ' 

3. But wherever the condidoti may be 
performed without breach of the law, 
the bond ibitli be eficemed aood, ib. 

4. Of 
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4. Of bonds conditioned for the rellraitit 
of .trade, 27, &c. 85, 86. 130, &c. 

5. If a bond be naught quoa<ii\\e obligee, 
noaflignmeni of his can make it good, 

7 urtoH V. Benfont 450 

6. Where a bond originally void may be 
made valid by a fublcqucnt agreement, 

tb. 

7. If a bond be conditioned to do nn a*.l 

at the rcquell of the obligee, and the 
obligee dies without making any rc- 
queft, the bond is extinguiflicd at law, 
AtchtrUy -v. f'eruon, 519, J 20 

8. The lame where the obligor is made 

adminiftrator (or executor) to the 
obligee, ib. 

Dubious words in the condition of a 
bond, to be underllood (ordinarily) in 
the moll favourable fenfe for the ob¬ 
ligor, Turner v. 11^4. 223 

10. Where the obligor was not permitted 
to forfeit the penalty of his bond, 
TurtOH V. BenjeUf 431, &c. 507, d(C. 

11. Where a man was bound in an obli¬ 
gation, not faid to whom, and yet this 
was fupplied by the intention, 

aiui Seie*s Cajit ' 47 

*12. Bond taken by flicrilF for appear^ince 
ad re/foudeniV prafat*> J. S. de plactto 
tran/gr. at etiam billow (omitting thofe 
words in the svrit ipjius J. S,), held 
good, Reutk <v. Buttout 327, 328 

13. Of flieriffs bonds, fee more under 

"Sheriffs,” 1.4 

14. A. upon marriage, enters into a bond 
to B. that if he died without iH'ue by 
his marriage, he would leave 3000I. 
to one or more of the children of his 
elder brother, who had married B*% 
daughter. A. dies without ill'ue, and 
gave in his lifetime and by his will to- 

S ^ther more than jcool. to one of 
ofe children ; but without any decla- 
ratioo that thefe gifts were deligncd 
in fatisfadlion of bis bond, becaule, as 
he faid (when advifed 10 make fuch a 
declaration), the bond had been un- 
jiiflly extorted from him. In the will 
there was allb a recital of the fraud 
made ufe of in obtaining the bund. 
Decreso the gifts Ihoutd be taken in 


• fatisfai^lion of the bond ; llnce it fuf* 
fici£ni1y appeared the obligor never 
intended to make thofe gifts over and 
above the fatislying his bond, Uancack 
iV. Hancock, ^ 438, 439 

m 

OFF 19 ES AND OFKICERS. 

1. rr there be a fulfc return nadde of 

perfons not duly ekflcd it^to an office, 
yet when the return is completed by 
acceptance, there can be no new re- 
furn, Brg. v. Heatbcete. * 31 

2. Of de faSo officers, and the a£ls done 
by them, Rtg. -v. fThitehorn, 66. 290 

3. Generally the law is, that ads done 

by thofe reputed in authority are good, 

Kit/en •v. t ,igo 

4. ' Non ujer of public offices that concern 
the adminiflration of jultice, a forfei¬ 
ture of the office, Rtg. v. Pamjt et, 

108 

5. Alifer in priv.ite offices, without rc- 

quell, and fomc fpccial lofs occafioned 
by luch non uj'er, * ib, 

6. Deputation of an office grantablc by 

parol, Reg. V. Sutton, 74 

7. And therefore, though it Ihould hap¬ 
pen to be granted by writing, yet it 
may'be revoked by parol, * ib, 

8 . Every one not only may, but is by 

law bound to give his aififfance to of¬ 
ficers in the execution of jufiice, Tem- 
pleman v. Cafe, 2^ 

9. W^here the quellion is what the ori¬ 

ginal was in an adion, the only tvay 
of trial is the certificate of the eu^os 
trevium, or diher proper officcra W’liich 
the Court is bound to give credit to, 
DorJ'et V. Chaplin, 318, 319 

ORDERS or JUSTICES or PEACE. 

1. Ordcafor relief of H. and four poor 

children, quafhed; becaufc not cx- 
prrfled that H. was indigent, Reg, ni. 
Inhabitants of MantLeJler, 220 

2. Order of Iclfions for the maintenance 

of a dau^lijer, quaffted ; Wcaufe noc 
faid (be was unable to work, Rex v, 
QuUy, 307 

3. Older 
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3. Order upon a father-in-law to main¬ 

tain his fori’s widow, quaihed, * be- 
caufe not exprcflcd that l>c was of fuf- 
ficicnt abiiity, Jl'£. -v. /?.<«,.*, 221 

4. Older to pay mcftcy for tin* lelisf of 

a poor f (.rfon ninil lurtlior 01 ju:. "cn d. 
jRe.\ <:•. (JiltIf, , y.ji 

5. Ordvr upon the rdchtr t l .1 hailaiif to 
j;!v(' fec'jiity for ii.dor'n.i!-. jiicr th-; p.!- 
rilh ior iherjituri;, "ooilj Rex v, 

'V 

6 . Order to remove one with hii 

dren, too general, if the ages of the 
children be not exprefled, <y. iV/- 
’wurth, z 6 

7. If the children be not narned, R'-^. 

V. Manil'.f,rr, 2-0 

S. Order for removal, becaufe lihely 10^ 
become rhai>jt‘:-i!ilr, is good •.vithont 
an adjudication, •:*. 20 

9. The p.irilh on whicii an origi'i.il tndcr 

is made, c.mi.ot remove till it bj ro¬ 
ver fcJ, Anon\mchs, ^’4. 

10. And'if in f.ifl they do rei^ar.ve, and 

nrc'lifl their appeal to the qu::'.fr¬ 
it iriuiw, inch ('r'giii.d o.dcr btcome'. 
final to all li.e world, .i\ 

11. SimR/r'-, if n’hrmcd upon aj ie.rl, 

Rr£. 1 ’. I’tizvi-r.f.', ^ 

12. In orders relating to fftiiemtnts. the 
Court tmilt ral.-e the iaci-s tV r grar.t-.d 
a« they arc let forth, notw iihliar.dlug 
there appear circitmil ince*. fuliictuit to 
induce the beii-t of a lr..uJ, 

Pepperharrow, 293 

13. Same point,//er/crt <:/. 393 

• O R D I N A R Y. 

1. Before the Reformation, the Berk «t 
Common Prayer w.ts (id'jeif to the .d- 
tcration of the ordinary, l'(tri>,.yyj 
Qajt, ^ K 3 

*. And every hifhop appointed wh it 
fcalls Ihould be ublervccl In his i-.n 
diocefe, wl>. 

ORIGINAL S. 

% 

1. An origin.il is detern-iued by de.itli 
or outlawry, CcA z\ llir.,!:cn, 3*^9 

Vot. X. 


2. Not to abate by the demife of the 
crown, by flat. 1. Ann. c. 8. Reg. <v. 
Aires, 258 

ovi*:rt-act. 

1. Confpirin-; to !jvv wMr generally, is 
no overt-:u^t to prose the cempafling 
the death of the king, Rtx -v. barreU, 

322 

2 . A'iicr, if rh- crnfpiritrg to levy war 

be in orde*- to deihrone him j iW this 
is tiie civil death of the king, Rex v. 
l>tu nil, ib. 

OUTLAWRY. 

1. In the cafe of outlawry for treafon or 
felony, the lav.’ accounts the perfan out- 
jawed guilty of the faft, Reg. •z/. Simp- 

y-"'. 379* 5 '^^* 

2. Blood ii corrupti cl, .and eftate for¬ 
feited, Rr£. •V. Sii'iJ'foK, 379 

3. On trior to r.’verfc outlawry for fe¬ 

lony, a f'xre facias mull ifluc, Re^. v. 
S!a^/',ra, 188 

4. t'jthersvife, svherc th'a outlawry is for 
luaioii, v. .'r.'j'.Vji, iSS, 189 

5. Th.t rt’.i.'oa (rf this difference, 18S 

6 . Upon outlawry* for liff'er crimes, or 
in perional adlion' he party is -put 
curt of the prytciUoii of the lasv, Reg. 

Simp/hn, 380 

7. To be impiifoned, if found, /<». 

8. Forfeits nil his goods and chattels to 

111.- king, jy. 

y. And likcwile the iffues and profit; of 
i>i^ltods, a hn.g as thc«!Outla uy re¬ 
main:: ill force, '/hprnt'ij 'Z'. Fiirl-zxnA, 

3 5 ''* 359 

to. See R]io Rr^f.'Z'. S:»!p/of:, 385 

11, fiur .".rii’ii.irion Wforeirrquifitiontaken 
is a bar to the king, 1 b^rnhy v. FLet- 

359.409 

12. Peif.ms beyond the feas may not La 
outl.iwd.ur lefs ie for.ne particular car s 
flofcially prtviied for, TiorJf -z-. 

i *ir. fcvCi'//, 3 C7 


T : 
X 1 


PAPIST. 



A TABLE OF PRINCIFAL MATTERS. 


P. 

PAPIST. 

Where the court of chancery refufeJ to 
allow of the receiving the facranicnt 
as a fufficient proof ot the convcrfion 
of a papilij Cartwright v. Cartwright., 

512, 6cc. 

, PARDON. 

If an act for a general pardon be not 
pleaded nor given in evidence (where 
the defendant might have done either), 
Whether the Court can judicially 
notice cf it after a vcrdifl ? Thornky 
V. FltetwooJg 36 j 

PARLIAMENT. 

A tnember of parliament privileged from 
an arreft for debt. Cafe Mujt.wtte 
Amhajfadort 4 

PATENT. 

X. Where a patent is to be fet afide, not 
upon account of a forfeiture, but be^ 
caufe it breaks in upon another’s right, 
no office ticcedary, iltg. 354, 

355 

2. A grant of the foie ijfe of a trade is 
(ordinarily) void, MitiicL'V.Ktynoiii'.y 

3. But where a trade is newly invented, 

the folc ufe may be granted lor toji - 
teen years, th. 

4. Where a grant to make all pliying- 

cards was adjudged to be inonupoly, 
iitationeri* 4 .'io. v.Partriagg, io6 

5. Whether a patent for the fnle printing 
of almanacks be good or nut? 105, 

&c. 

6. WTicre patents fdr primers, pfalters, 

i rfalms, and almanacks, have been al¬ 
ow ed, 107 

7, Patent for folc pti.iting of law-books 
adjudged naugnt in U. R. for the un¬ 
certainty of what ffiould be ellcemed a 
law-book, VartridgPs Cafe, lof> 

8 . But this judgment was reyj^rfed in the 
lloufe of Lords, 


9. !|p that this patent, having had the 
fah^ion of the Houle of Lords, is not 
now to be ihaken, I07 

payment and.satisfaction. 

r 

r. Acceptance in fatisfaflion not fuffi* 
cient,'‘unlefs it be likewnfs pleaded to 
have been given in fatislaftioft, Hm- 
her nt-Catdaer, 224 

2. In an aflion of the cait upon feveral 

, proniifes, the plea wa;j, that the de> 

fendant gavo the plaintiff a quantity 
of. Bit., and the plaintiff accepted it in 
full fatisfaflicn : queflion. Whether the 
word “ fatisfadlion” fhould be undcr- 
liood to relate to the giving, as well as 
to the hcccptancc: 7 mber -v. Gardner, 

* ri» 

3. If a different fum be pleaded to have 

been paid in laiisfaction of a bond, 
from what appears upon trial to have 
been received in fatisfadion, this is a 
variation of the accord, WeJdal 'V.Jo-. 
car, 306, 307 

4. Alittr, where the difference'is only in 

the utnc of the payment, 307 

PERJURY. 

1. The fame evidence not Efficient to, 
convict of p^ury, that may determine 
a cafe of property, Rtg. <v, Mujeot, 

194, 

2. Unlefs the oath be not only falfe, but 

u'lltul and malicious, it is no perjury, 
Reg. V. Mijcet, I93 

3. Therefore a man fhal! not be convi£led 
ot perjury for a miltake, Reg. v. 

cot, ih, 

4. As when one fwore he read fuch a 

deed, and the fadl was he read the 
counterpart only, this was ruled to ba 
no perjury, ih, 

5. Perjury nay be committed in matter! 

of t'ircumllancc, where they are ma- 
terial, ii. 

PERSONAL ESTATE. 

Whether the fame ellate can be confi. 
dered beth as perfonal and real, in re¬ 
gard of diftvrent perfons, Ratcliji v. 
Rofer» 94 

PHY- 
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PHYSICIANS. 

• 

1. No one may praflife phyfic in Lonthn, 
or wuhin feven miles ot the town, 
without a licence from the college of 

phyficians, Tht*ColIcgi v, 353, 

* 

Nor m^ any, bcfiJes jyaduates of 
op.c of the univcrliiies, praitife in the 
country, without a licence from the 
prefidenuand three elects, 'lat 
V. H'fftt 351 - 

The charter of incorporation, in wflich 
thefe privileges are griiited, !•, con- 
fumed by llaiute 14. & 15. Hen. 8. 

353 


PLRAS AND PLKADJNCS. 

1. "A plea to the jur.lJlction of the court 

not to be received a't’T an imparliuitc, 
Ca/e of 'J 127 

2. Antiently, all pleas were ure tenus at 

the b.^r, Rujij L. iiijK'.ur, 88 

3. Pleading is felting forth properly and 
in form lliat fact which in I.iw' is 
a I'oud diiciiargc, If'tJJ.ii 

304 

4. Such pleis as put cirrum'lanvcs in il- 
iue, that do not toucli the iiuiter in 
quellion, arc naught, V/idtUi -v. ftKur, 

307, 308 

5. Yet fee where the defendant llial! ttke 

advantage of bis own iinmatetial pleaJ- 
ing, Merril v. 'Jojjelyn, 148 

6. Pleas are in their own nature entire, 
and cannot be good a.- to one part, and 
bad as to another, BaU-Mi .. C>’i-rd-^ 

.>*•3 

7. Er^c, if a plea be .pleaded to the 
whoTe, that goe^ but to part of the ac¬ 
tion, the plea la bad lor the whole, d. 

8. Defendant may plead as many fcvcral 
matters to any aoUon, uitli leave of 
the Court, as he lliall jvid^f fii\cfi:try 
for his defence, H^iton li.fJ.'jjiru 

280 

9. In pleading, words lhall be tied to a 

llrift conftruftion according 10 the rules 
of grammar, Jatkjon La-vn-.^ht, i 85 

10. And every man’s pleaWliall be taken 

flrongeft againll himfelf, X^Jlen 
Tatemita, 229 


11. Only it is a rule in pleading, that 

nothing needs be averred which ap¬ 
pears (uiHcicntly pla n without. Child 
V. Rietce, 331 

12. Sec aifo Horton v. Houghton, 392 

13. The greatcA certainty required in 
fpecial pleading, Reg. <v. Blagden, 299 

14. Formerly, in a£tions of debt the whole 

agreement was uled u> be fee forth. 
L bilJ v. Pierce, 3 31 

15. Though now of late a more concife 
way of pleading has obtained in adtiona 

*U’)on ihe cafe, ib, 

16. Neither was it allowable antientl/ 
to plead performance of covenants ge¬ 
nerally, ytfrican Company v. Mafon, 

228 

17. But in ^ftn Elixabeib*% time gene¬ 

ral [deudings began to be ufed to avoid 
prolixity, ib. 

tS. Of the dilFerence between pleas of 
peruirmance and picas of cxcufe, Ib'ed^ 
dal Jocar, 303, &C. 

19. VVhether it be neceffary, that every 
thing that is pleaded by way of excufe 
Ihould be proved, and make part of 
the iffoe ? iyeiiJ.ii v. focar, 306, 307 

20. Of the diderence between pleading 

if cullom an^ a j^rclcripticn, Reg. v, 
Ci uelttKipi, 158 

21. The form of p'k .loing a prefeription, 
Afritnn C>.mpai:y ■;. l-dJ/on, 228, 229 

22. Vv'luTC aJtif.n in fre was pleaded by 

the word “ generally (omit- 

tinji “ ae feoth"), and held well after 
vtrJidt, Muf.on v. 228, &c. 

300, &c. 

23. ‘‘ yen vfurpavit*^ no good plea tO 

an iiifoim.uion •v:arranto, Rrg. v 
JHu;t-eKt 298, 299 

24. I'hou^h ufurious bonds, and thofe 
made to (heriffs, or by infants, are all 
of them void, yet non eft fa&um may 
not be picaded, Earl v. Peuie, 66. 

179 

25. Where debt is brought upon a bond 

conditioned for the performance of co¬ 
venants in fuch an indenture the de¬ 
fendant's plea will be naught, if it do 
not fet forth the indenture. Stone •». 
'J'a'iencr, 329 

I i 2 86. Where 
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*6. Vv’here money is to be paid in dif- 
ebdrge of a debt, tout temps prijl mult 
be pleaded nntwiihltanding. a tender, 
Hammond v. 2b2 

ay. Conlrat where the aftion is brouuht 
on a bond given in deleafance of a 
former bond, 

28. Though there be fcveral executors, 
yet the plea of any one of th^ m lliall 
bind the ertate of the teftator, Bald¬ 
win Chun I’. 3 2 + 


6. A^d yet the payment of a fcavengcr’s 
rale, becaufc a ward rate, was held td 
be no feitlemcnt within llatute 3, Sc 4* 

It Jil. iJ s\Jaty, 14 

7. An apprentice is fettled in the pariQl 
whcic he IcrVL’s, thuiigli not Dound 
thore, J^cx -i;, Bmp "omooi, 279 

8. The fame, whether his mailer be fet- 

tli-d thi ie or not, ^ lb, 

Q. UnleTs tlic mallei be a celfiificatc-man, 

. lb. 


29. H AV the defendant Ihould conclude 
bis p'ea where there is neither writ\ior 
bjlli but t’.e declaration is the fu ll llcp 
in the caufe, 'jshnjlon v. Altham, 2li 

30. The rcafon wiiy moll commonly the 
plaintiff concludes tnc way to the 
country, and the delendani snotcicv, 
Weltak v. Glover, 

31. A fpecial f^lea may not be fet aiVic 

by a general replication, lB’“c’ 

din, 

PONE. 

A caufe ntpv be removed out of the 
county couit into the court of 
by JL }“k:. Burg w. Blunt, 3-19 

POOR POOR’S RATES, POOR’S 
* SKTTLfcMiiNT.S. 

1. A poor’s rate may not be made to 

reimburfe an overleer of a former year, 
Reg. v. If are, ^^4 

2. Notice in writing left with the over- 
' Peers of the poor, of coming to live 

in the parilh, necelfary to a fettlcmi i.t, 
by llaiuie l. Jac- 2. c. 17. I t. 

V. St. Laurcttce, > t 


10. In which r;ifc the forvant can gain 
no ll'ttlciiicr.i wit.-i'iit his niadcr do, ih* 

11. Hiring for a y< -r and fervice ac- 
coid iv-1.’, i:i:i!.c„'a 

*•’.. ! t u 'll f, I 5 

17 . II1.1 w! was tl;—c weeks. 

V flit.r: (>i :ic!|.iLl};cd no Iculc- 

mei't. '..L V. J'-n lA'.im, z6i 

13. And verf.i, whcic the hiring 

w.is lor Icfi thin a jivr, tin ugh but 
lor a lew thivs lels, jtt it ''.’aii held to 
be no fvtilcinenl, nriv.iihfl. nding ac¬ 
tual 'ei' cs 'or a whole year, Ftrnchnm 
V. /’f’//. jcrtoc.', 295. 392 

14. StrvKC fx.' a vear and hiring for a 

year, the whole year’s Icrvice 

i'c not iLli'ictjueiii to that hiring, is a 
ictdeineii:, 2^7. 390. 392 

15. rruvideu llu: fervice under fuch 

nir..'g he not Icfs than forty days, 
Bi iJjtwcl! V. Henley, 287 

16. Where a perfen was hired for eleven 
months, by me l.imc nialtiT, from year 
to year, with only a wcek’.s dillance 

each hinny,, the Court was 
d'.'.iv'ed, Hu tou ij. J/iiitibfvu, 392, 393 




■» Payment of taxes and cx'-rrilmg ot 
offices adjudged eiiuivalcnt to luch no¬ 
tice. upon the equity ol the .ifi, before 

|LV«a>ate 5. & «'.«• S- 

St. Mary v. St. Laurence, ‘O. 

* A warden of a borough adju.lye l to 
^'bc fettled in the parilli where he lived 
during the cxercifc of his office, though 
not cbofen by the parilh, St. Mary -v. 
St. Laurence, 13, &c. 

5. So cxercifing the office of a feavenger 
(hall gain a" feulcmcnt, Bt. Mary v. 
St. Laurence^ *S 


i*’. If .a man ta.i{s one tiuire tenement 
t,l the value oi i<d. .n umi. though 
pr.rt tf the tenement Ihi/iild lie in iino- 
iiicr parilh, yet he is fettled where the 
lioufj is, South Sitieiiham v. Lamertan, 

389 

18. Hut if one takc'i fcveral dilliiicl te¬ 
nements in fcvcial p.iiilhes, and each 
of them is under the value of lol. per 
atm. though tiiey amount to more in 
the whoU, yet he gains no feitlemcnt 
any where, Soutlf Siucuhamv. Lamer ton, 

390 

19. If 
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19. If a peifon has a right of fctrlcmcnt 
in fcveral panlhcs. it is at his 
in which place he will fettle hitrifi if, 
and thejullices may not n.-rnov.‘him 
from the place vvlierc he lives to any 
other. South Sutenham 1/. Isiwicrtcitt 

z«. Children*' are fuppof’d to be f itM-d 
in the fame place with tiicir /aliier, 
except the contrary appears, Kew&*‘k 
•u. Wirkf^orth, 272 

21. Aperfon fettled in an cstrapTroc^ial 

{ )lace cannot be lent thither, if there 
)e no officers to receive him, R,g. <-<. 
D ought on, 81 

22. Neither can he be f ne to the parilli 
tvhere he was UIl ftttle.l, befcie iio 
removed to fuch exrr ipiiruchial piac-, 

m • 

23. So that this being r-v'-.* 'tn-fus, the 
parilli whci’c he becomes thaioeabie 
icems without remedy, //;. 

24. A ccrtifica:c concludes the partfii 
that gives it, as to aU the world, iL- 
mtoH V. St, Maiy Axe, g 

25. A ccrtificatc-inan adiudved to gain 
a fetilemeiit by tin- dci..-I’.t oi .1 cc!,.y- 
hold upon his wife, chougli of no 
greater value than 20s. Rex 

•V. Beaucleer, 4-.-, 431 

• 

P O P E R y. 

Is a confpiracy againll tiin llate ai well 

as religion, Tbdnibj v. t.'e t’ivpcd, I 1 7 

PORTIONS OR PROVISIONS you 
Cilli.DKEN. 

I. By a deed of fcttlemcnt made after 
marriage, a fum of njoney is lodged 
in truilees for making a pros'non tor 
fuch daughters as JhuU le be gotten ot 
that marriage: Oecrond thoie woids 
had relation to all the daughters begot¬ 
ten of that marriage as wi ll before the 
fcttlcmcntas afterwards, SLngj%,'ji':ji, 

397, 3'yi 

2. By a marriage.feitlcment .» te rm is 
created for making provifion tor young¬ 
er children: in cafe of Ivith Ions .md 
daughter^ loool. is to b'’ paid to each 
of the daughters at twcn«y-oup or mar¬ 
riage ; in cafe of no fon and but one 
daughter, Ihc is to have 53C01.; but 


in cafe of no fon and more daughters, 
then 8000!. to go eoualiy be^tween 
them : and thefe futrs to be raifed out 
of the rents and piolics a% Jean as thtj 
tonvi'iiently coiilil. ’I'itc father dies' 
wiUiout ilTue male, leaving three 
daugliiers. Decreed the 8cool. (hould 
be r.iifed by fale, and that intereft 
ii.ou!! be allowed fiom tlve time of ihs 
f.ithei’s death, Afijton's Qaje, 401, 402 

3. By nvirriage-fettlement a power is 
lod)>cd in truilees to tatfe 300^!. for a 
dau^iiter, payable at twenty-one or 
liiarriage, -vxh'n C. and his •-Jilfe Jhould 
die leithout i£ur malt ; and in the mean 
time lodf. per ann. to be paid her for 
her nuiintcnancc ; Decreed the 30C0I. 
not to be railed till after the death of 
hcch parents; but the \oo\, per ann, 
for m lintenance to be paid from the 
time of the daughter’s marriage, or 
her attaining the age of twenty-one, 
C-jam; fuy v. Champne}, 314, 315 

4. Land fettled upon hufhand and wife 
for thoir lives, and after tre death of 
the longed liver, remainder to truflees 
for the u-rm of 500 years, for railing, 
after the commencement of the term, 
a hvn ol 30C0I * payable to daughters 
at twinty-onc or m.irriagc. Ilulbart^ 

ii’..;ing 0 ^ one daughter, who 
n-:uriea in tlic life-time ot the mother. 
J)'.Hri.ed the 3C'. ■ net to be railed 
during the life of the mother, by rea¬ 
lba of tliofe words, after the lom^ 
“ tnenetmtnt tf the term and yet 
fuch a prefent right to be veiled in the 
daughter upon her marriage, as ihould 
go to executors, &C. Butler v. Dun- 
C 0 r,;b, 433* 

The felling of future terms during 
the life- of both or either of the pa- 
rt-nis, not much approved of by Lord 
Cij.uuc I'jr I'n. ker-, and >i».bat, was it 
xt'j l-n^luiuld not at any time 

v.'il Imply adniit of, Butler -v. Duueomb, 

434 

6. If in a marr'age fertlement upon one 
child ih- re arc provifions imrrtcd foif 
other children, !i.ch pr, vilions fhall 
never be looked upon as traudulent, 
and fet af;de as fuch in favour ot cre¬ 
ditors, U'^"lod -j, Stroudt 533 

I i 3 p o S- 
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SESSION. 

PofTeffion to be favoured * *rbornhy *y. 
Fleelv/oedf r ^ 

POSSIBILITY. 

1. Defcendible to the ht:ir« Marks v. 

Marks, 431 

2. If huiband and wife be tenants in fpe- 
ciitl tail, and the hufbind only levies 
a fine, the wife’s eflate-tail is turned 
into a polTibiruy, Tbornby •v. fletinuootl, 

412,413 

3. But if the wife furvives and enters 

after the death of her hufliand, her 
entry (in caie the remainder be to a 
ftrantjer) will turn the Cilaie t>f the 
conufee into a poilibilii;’, ij. 

P O W R R S. &c. 

1. \ man drvifss lands to his wife for 

life, and thn: t<> be difpufid of at her 
pleafurc to lome one of his (hildren ; 
the wife ronveys the land i’l tail by 
ieafe ard rclcalc anJ fine levied, and 
the power was adjudg' d to be well tt- 
CCUted, 'I'isimlm/on •v. \i. 

7 -- 7 > 

2. This power not fnfornded by the 

" wife’s fecund inariia^c, 7 .Vv'.p; ?■. 

Di^fjton, * 31 

3. Where one that w.-is tenant for life, 
with a power of fcti!ing upon a wife, 
executed this power by leaf* and re- 
ieafe, it was held well ^r 1, C.y. 

lb. 

4. Of the cnnilriiflion of powers to 

charge cllates, tec. Coventry -if. Co¬ 
ventry, 4(16, kVc. 

5 . Keafons given why they ought to re¬ 
ceive a Kirgc and favourabic inreipro. 
tatiun, Coventry v. Coventry, 446. 47; 


writing only attefied by two, trd yet 
decreed to I c made good, 467 

9 - Where again a power of charging 
lands by deed or will under hand and 
leal, was executed*'by will without a 
fcal, and yet made good, * ib. 

10. One hiSving .a power tft jimit a joip- 
tine of locoI./iT ann, covenants upon 
marriage to fettle loool. per ann. The 
conveyance is made acyording to a 
particular of tliat loppofcd value, but 
<i/hat was afterwards found to be no 
more than (lOty.per ann. Decreed the 
jointure fh>,uld be made up loooI. by 
the remainder-man, Ciijhrtl v* Clif^ 
ford, cited, 479 

It. Tenant for life, with poiver of fet- 
t'ing ^ool./'-r rn*>. pot of fwcli and fiich 
, la:ui« ciivoji.aiito upon inaiiiage, for 
hirii’clJ ard h'.j li'*!.', /'ec. that he or 
b-s heirt W 'ui'!, in I’liiruance of this 
power, “ r, dhervijr," ft ttle ^ool.^er 
ann. After the marriage he dir«*ils a 
feitlcrrenr to be driwn of fucb lands 
as were compir/.cd within the power, 
but dies before it is executed,' Quef- 
tinn,\V hetiicr the remainder-man fliould 
be bound by this intended conveyance, 
or wlu'tlitr the wife fhould have fatis- 
fa.'^tioii nude her out of ilie perfonal 
eftaie ? DeceeJ, upon a fccond hear¬ 
ing, with the afiiilance of the Judges, 
that the lands ihould be fettled, Co¬ 
ventry V. Coventry, 46j, &C. 

t? Yet wlu-n oiu* that had a power to 
maUe lca:e^ referving the antient rent, 
in the cxceu.’iou of tlie j^ower referved 
t:ie r.ntieni icnt without faying what 
i'<at wiiN, ihj court of chancery refuled 
to ir.tcru.dc ,'o the picjudicc of the re¬ 
mainder man, Coventry v. CihVentry, 

A *9 

PR KCR DENTS. 


6. Where the intention of the party 

plainly appear*, vvaitt of circumllanccs 
in the execution of a power may be 
aided by equity, 4^7. 477 

7. For circumftances are annexed to 
povyers only to prevent frauds, 468. 

4/7 

8. Where a poxver ( f charging lands for 
'younger chiiiir-n in wiiing, attelled 

by three wiitufT s, was ex^cuicd in a 


1. In what cafes precedents arc of little 
or no authority, llarri/sn v. 'fborn- 
borou^b, J97. 269 

3. \Vh« re a nnterial variance from the 
Reuistfr. was alluw'cd by reafon of 
precedents, Skinner v. Newton, J40 

3. Precedents cannot be departed from 
without tli« grcatefl danger to the cf- 
tates and properties of the fubjedf, 
fVoodright V. Wright, 37(1 

4 . For 
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4. For to pafs a judgment contrarjr to 
precedents, is in cilcf); to Hiakc the 
laiv where it is firmly cHabliflied, 375 

5 . So that if the courfe of precedents 
be clear, their ai^hority is too great 
to bw controlled, though the reafons 
appear to b| naught upon which they 

ftfcrc ellablilhed, • ib. 

• 

PRESCRIPTION. 

1. A preferiptinn that is naught at law, 

cannot be ctred by verdi^, Mujion ‘V. 
Tateman, 300, 301 

2. Otherwife, if it be only defc^lively 

fet forth, 30 z 

3. No lefs ellate than zfrtfinJnfee will 

fupport a prefeription, I'atf- 

man, a29, 300 

4. Prefeription* to common may not he 

pleaded generally tii^urrs J'rteholders, 
tsV. but mufl be confined to fomc cer- 
tain particular tenements, Rtg. <:>. 
Qruelthorpc, 15S 

5. But hy way of cuilom, this general 
niethi'd of pleading will be good, ib, 

6 . Prefeription laid, that the defendant 

and all rhe occupiers, too general, 
Jiiajlon v. I'Meman, 301 

• 

PRESENTATION. 

■ 

Though tha prefentation be without 
title, yet if inflitution and inducliun 
follow, the party has fuch a pofleiTury 
right as he lliall not lofe without a 
•quare impeJit, f 2 rg. v. Corporation of 
Buckingham, 1 74 

Z. Otherwife, in cafe ol^ a fimonincal 
preferitation, where all is made void 
by flatute, in the fame mauAer as if 
the incumbent was naturally dead, 
Rtf- w. Corporation of Buckint^ham, 

lit, 177 

3. Sec alfo Tbornby v. Fkstv.'ood^ 407 

PRINTING. 

1 . Printing faid to have been more under 
the power of the crown, from the time 
it was firft invented, than iny other art 
whatever. Company of Utationers n. 
fartridgty jefi 


2. Beraufc an art introduced by the care 

of the crown, loti 

3. And bccaufe of the great inconve¬ 
nience that .may redound to the public 

by the mifmanagement of it, ih, 

PROCTOR, 

Whether a proflor may fuc for fees in the 
fpiriiual court? Chrk v. Lee, 262,&c. 

PROHIBITION^ 

1. yhoiigh the wife be fued fingly in the 

fpiritual court, yet both hufband and 
wife niuil be joined in praying a prohi¬ 
bitum, Sa oil 'V, Kirly, 387 

2. Where motion for a prohibition is 

founded upon matter of fuggeltion on¬ 
ly, affidavit is ncceffaiy, ib, 

3. Prohibition grantable pro defeBu tria- 

tionU, by rcafon of the different rules 
oblcrvcd in the fpiritual and common 
law, Cottin,>Joam ‘V, Lofts, 272 

4. Sec alfo Dr. Bow v» Jurat, 441 

5. Lies to a fuit for taking away the 

goods of an inteffatc from the admi- 
niilrator, becaui'c.an aflion of trover 
may be brought for them, Sadler v. 
Dry,id, 21 ' 

6- Lies to a fuit for fees in the court of 
admiralty, Clerk v. f . 264 

7. Or in tlic court of honour, ib, 

8. Whether it will lie to a fuit for feet 

in the fpiritual court, rcfolutions both 
ways. Clerk V. Lee, 261 

9. But Lord Chief Juf ice Holt was of 

opinion, that a prohibition ought to be 
granted, bccaufe otherwife the flatute 
of Limitations might be avoided, 
CUik V. Lee, 263 

10. A prohibition may be granted after 
fcntencc, wher?* it appears upon the 
face of the libel that the caufe was not 
of fpiritual cognizance, >0, Bunt, 

439 

I \ . AUter, in matters that belong to the 
fpiritual court, though for particular 
reafons triable at the common law too, 

U. 439, 44Q 

{14 Whcibee 
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12. Whether a prohibition will He after 
lentence, in a fuit for Eafler o^'eringt, 
where no defence was mdde, Dr. Bows 
V. Jurat, 440, 441 

15.. Where the fpiritual court tried a pre> 
feriptiun to a right uf eh>;oflii}; church¬ 
wardens, a prohibition \v.a$ denied af¬ 
ter fcniencc, Bnaijicr 12 

14, Will not lie alter fcntencc fnrcjHinR 

a wotnan “ ivL'i-i':," the words 

were fpulcen in a pl..ce \.!ieri’ ilu;’ an: 
puniljtable by a particular ..uUciu, 

gil V. Hunt, 4 ■ 9 

15, A recovery in damage! no ctufe of 
prohibition in a iuit lor uduhtry, 

V. Kirby, 3'ri 

lA. Will not He to flop a/.e;."- 
fuing fingly ui’on the ihuutc of 
bulioas, Dctu!- -v. Beau v, (' 1 

17. If the wif., I'c lurd fiMj'Iy in th.e !;-t- 
ritua! court where the biiihaiid 

to have been joined, this i'. no c-iii: 
for a prohibition, thou.^h it ir. ly be .i 
good one for an appeal, C!erb 

18. Tn a fuit in the fpiriifal cou': for a 
church-rate. uli.-;e tit: p-.idhioncr? 
were taxed tci times the value of an 


atitien; rate 

without la}ii'g w'' 

'ill f H 

prohibition \v 

as moved f r u’-r 

« 

n ,i»! • 

count of tin; 

unceru-nty of ilie 


but cienied, 1 

'one 'V. , 

J 3 

9. Motion for 

a prohibhion upon 

3 dif. 

putc between 

a peCiihar ard t:s;’. 

rrern- 

eative ct nrt, 

whether / .v.j r .'.>3, 

or 

not ; refuted to be gfuntid, csr... 


•V. Lofts, 


2/2 

:p. Where the 

principal b'longs 

t” ti,u 

fpiritual c.''ur 

t, the accfllrrv fh 

•til be 

uied there tc. 

it, Sav.l V. At. hy. 

T ^ 1 


P R O I> E R T V. 

S. When the property of goods taken by 
an enemy is alc'T'd, at'd vthen not, 
jiJjjieijiedo nj. CuinbrUige, fi, &c. 

2. By the laws of Frar.r; and I'paln, a 
■ continuance in the poll'.iiion of the 
enemy for twenty-four hours is an al¬ 
teration of the proptrty, JJju-j-.tih 
^tmhridgc, ", v 


3. The fame by the old Euglijlt law, ae- 
Cfrding to jilberieus Gentilis, 78 

4. But now neither our law nor the jus 

gentium allow the pofTeflion of the 
enemy to introduce any alteration of 
property before fuch time as tlwy are 
carried infra pajidia, ^Bf^c’uiedo ns. 
L^'Jhiffge, 79, *30 

5. bhip rabun by the French in 1691, off 

Vi'.n'.^ufb, carried to Norithhngeu, then 
f.iM to . 7 . and uricrwards to B. B. 
ir v.ds iicr to the afterwards 

to Fraiirr, and in lOg^ to England i 
ttho »• C’e being letaken, it was re- 
f iUfd by ilie Court of the admiralty, 
t the proi.criy had not been altered, 
I .'Jl l:t r.iiCofiip.tny v. cited, 79 

6. Vi'l 're arccf cance, is not neceflfar^r to 
. an ahui'ution uf property, i.'>9, {90. 

• 43 » 

PURCHASE AN-n PURCHASER. 

1. Legal import of the word ”pureba/e,** 

92. 483 

2. Where and how far peifons 'difabled 

at the coinnimi law from talcing by de- 
foent, have )et a capacity lalt in them 
of t.^kmg hy purclufc, Thornhy <u. 
EleetwKd, 359t 360 

D Firence brUveen taking by liniita- 

lio.i md talcing by purchatc,?f'ij(j//r/j|-j6t 

•i<‘. tight, fi't’l 


(.iUAR'E 1 M PE DIT, 

1. The old writ of ^’.uveijtnjiedit is now 
out of ufe, and v, hut i» at preient called 
by that name i.s the writ of ^uod fer- 
nrHat, tUx ‘V. Bljt'op oj Meath, 311 

2. In d quarc impedit plaintiff and dc- 

fetul'ini arc adlois one againll another, 
if th y be both out cf pofl'cilion, Rex 
1'. Bijbop of Meuth, 309 

3. But if the defendant bc< in pofTeflion, 

he not dhligcd 10 make a title, or 
become adtor, il, 

4 ’ 
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<(|. How the vacancy ought to be pleaded, recogniv.ance* is forfeited, Reg.v. IUd~ 

path, 151 

5. Where it is ill, exception comes too judges of ovri* and terminert the pro 

late alter the vacancy been a.U per judges whether recognizance* 
mitted by p!'‘.’idij^g a preientment unclor ought to be ellreated or fpared, Rex 

xt^^Rex V. Bijhop of Meath, 3»i ‘i-.fomb, zjH 

6 . Sec a millakein pleading the feifin, 5. Though a recognizance for appear- 

• * . 3*0 ance has been ellreated, yet if the 

7. Where in a ^juare impedit by the ’chan- P^t/ appears, and takes his trial next 

cellor and uiuvcrfiiy, the conviclion of ffUU/ns after, it may be compounded 

a popifh rccufant was held to be fuffi- *n the court of EXCH£<iU£R for a 

ciently plfadcd without the v/oiAsoif'o very final, matter, , io, 

eottvielus ejl, fhe Uiii<vcrjpy of Cam¬ 
bridge v. Atcbbijhop ojYark, 209 * RELEASE. 

8 . In a quare impedit the 'cnire muR be i. A rehafe of" all demands” given by 

returnable upon one of the common the huioand, will rclcafe a debt owing 

return days, Rex v. Jhjh;p of to the wife before coverture, for the 

310 huib.itid only can demand it, cited in 

g, Tihc omiiRoa i'tdr proiiucif feJtam, bhles v. U ilaann, 165 

excufc thcgdefendant from aurwering, 2, Altur, if he gave a releafe of all 
Rex -u. Bijhop of Meath. 310, 311 ailions, ih. 


10. But it is not affignablc for error after 

he has anfwercd, 311 

11. A writ of error upon a quart ivipcJit, 

pentiing a year, the value of the living 
for a year was given in damages, //"*- 
Yoi “U. Rbixonf 274 



REAL ESTATE. 

What coriflitut»'s the proper diiilMrnce 
between real and peilonal edat; s, 
Roper <u. Rill i itjje, 2 3 7 

• 

'rECOGNIZ ANCK. 

1. Releafe Oi a recognizance nvie 

natiommjure jaiias,M\ iminatcrMl plea, 
Rogers V. H o'.d, , 87 

2. A rccognizince '* efd r,:p'.tdeaJ.'\^e- 
tierally, extends not only to the crime 
for which the party was c.i.nnii.ted, 
but to all furh crimes a;, lu’ '.hall be 
charged with, Reg. t. Ridpuib, 132, 

3. If the party do not appear, be the 
cauftf ofhis abfcncc Wii.it it will, the 


3. A man rny rcl-'.'/e a right which he 
cannot aliign, Marks -v, Markst 4*3. 

4^5 

RELIEF IN EQUITY. 

1. If Ihcli and fuch particular lands are 

agreed by marriage articles to be fet¬ 
tled upon the hdis of the marriage, 
?ind are afteii.arJs (no fcttlemcnt 
being mad'’) '’onveyed to different 
ufes, the defct. . of other lands of 
greater value tlian thoie coinprifed in 
the arf’cU's, ihall no: bar the heir from 
being relle'-i'd againll this conveyance, 
Tie'Z-or-v, Iri'i/cr, 436, ^V, 

2. If the artl>.-les h.;.l been only to fettle 

lands generally, q:.irr:, 438 

3. If an executor applies part of the 

pci’fonal eilatc to pay o!F a mortgage 
debt, ii'ij by that means the allets 
prove ii'ifullicient to difeharge the 
debts owing by fiinplc contraft, the 
credi^'v” fliill be relieved againft the 
heir, Ifif'in <v. Firli/’'ig, 4:6 

4. A note is given to a maid-fervant for 
a flint of mouev, in eonfiderationofher 
endeavours to procure a marriage. 
The m.ii.d marries one who had no 
notice nf the coniidera'.ion of the note, 
but was indueed to have her upon the 
account cf this money; and yet the 

note 
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note was relieved againd, burton v. 

44-8 

5. Relief not to be had, where it cannot 
be given without overruling the max'- 
ims of the common law, Larlc/Batk 
V, Sberwiitf I 

REMAINDER. 

X. It is a principle of law, that a re* 
mainder miift veft at the determination 
of the particular ellate, or fooncr, 
Cherniy <v. Fleet iveodf 362 

a. And therefore, before a late aft nf 
parliament, it was culbjmary to veil 
the eftate in truftces for the prcferv.i- 
tion of contingent rcmaindcis, it, 

RENT. 

I. A rent created tit ntroo (but not a rent 
in may be granted with a con¬ 

dition to ceafe during the minority of 
the heir, 7 oumiy Fiettxvoo'iy 366 

a. And in cafe of Inch a grant, the w'ife 
of the grantee ihall recover in a writ 
cf dowvr with a ((Jj'ti 0 duiing 
the minority of the heir, V -v. 

Flefttveve, _ 3O7 

j. An aftion of de bt is brought for i;'. 

• rent. Tlie deej.nation i.s upon two 
demifes forzaJ. Held,ill, and not to be 
helped by a StnJsrJ v. B;. 

mutif* •JO 

R • P L E V X N. 

A poiTtirury light only, wiiii-nit the pro¬ 
perty, not lufficient to m *ini,iiii a re¬ 
plevin, 'v. C.ij t 2j 

R E P L I C A 'r I O N. 

I. If a vicious repli aiinrt !».• mad’ loan 
inl'ufliciciit bar, Wlicta a li.c plai..iid’ 
m'y have judgmciit, e. Far- 

trfc'tey , zoh 

%. in d'-bl upon bond, plaintiff lliall not 
vary the day ;n his rcj lic ition from 
that alledged in narr. But otherwife 
in trrfpais, iUls-u, ifaMihu, 25Z 

3 . It is not ncccfiary to fet forth in a 
repU.ation what is admitted by tliu 
defendant’s pica, k’trutbi lu Jiimoilt 

2 j 7 


4- A replication that pats in iffue only 
the hnimaterial part of the defendant’s 
plea is naaght, Reg. v. Blagden, 211, 
. 212.297 

3. Though the defen<Jant*s plea appear 
to be falfe of his own (hewing. j*et if 
fucli matter be pleaded in the repli¬ 
cation ai fuppofes and admits it for 
true, the plaintiff is not at liberty to 
take exception to it afterwards upon a 
demurrer to the rtjoinddf. Fetter v, 

PiiiKiiejt %(>c 

RF-TURN OF WRITS. 

f. The returning of a writ is a minif- 
terial and not a judicial aft, Rex -v, 
Bijh-f of Meath, 309 

2. No otKcer bat a (horiff, and thatAiy 

th^ Jfatute of York, ooiigcd to fet his 
name to the return of a‘writ, Rex •v. 
Btf'op of Meath, 308 

3. If the return be not queflioned within 
the iirji Term af ter it comes into court, 
it i'hall be taken fur granted that It was 
made by a proper oliiccn-, . ih, 

4. If writs iffue out of another court 

returnable in B: R. the court may 
compel the proper oiiicer to make the 
return, Clark v. Elivtck, 333 

3. Between the fejle and the return of all 
fummons and attachments, fifteen days 
r.eceflary by common law, as well as 
by llatute, S,lk v. Hill, 82 

6. If no return be made to a writ of 
error, there goes an aliai, then a 
plurtcs, and then an attachment againft 
liie Chief jullicc. Nation v. Crf-nj," 

284 

7. Rffnrn of a writ of error out of /;•#- 

Ij-:J by Rickard Co.v Mil* (omit- 
t’ng Capital* Jojlic' infrfinominat*,**) 
and held well by reaion of precedents, 
Rex V. Meath, 308. 311 

8. />'/!>/;•#• the returns to writs of error 

have hu'en only record* et proeejf, de 
quihus, l^e. ftquunf.tr in l',fC 'verba, 
w'ithout any rtfporj* at all, Rex v, 
Meath, 308 

9. In cafe of the removal of orders or 

conviftions by eertiorari, chtirc credit 
iinilt b" given to the returns made by 
Uvejufticcs, 293. 382. 393 

10. Rut 
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lo. But If the juftices make a falfe 
return^ whereby jullicc end thci par¬ 
ties are abafed. they may be puuiihcd, 
Regt v. Simp/ont ^ 382 

E V O C A T I O N. 

1. *If ufes be-ircx'ocablc by writing under 

the proper hand and fea! of jJ. ‘ the 
revocation is a perfonal aft, Duke of 
Norfolk's Oki/e, cited, 291 

2 . If a pow^r of revocation by ivrit^g 

have a claufe, ** tint then anJ thencc- 
**■ forth the ufes (hall be revoked,” yet 
the revocation may be by will, though 
that takes no effeft till death, fkem- 
llnfon •V, DightOHt 73 

3. Qafes relating ^to powers of revo¬ 

cation not much favoured, Coventry 
v.Coventrys^ 47 ** 

4. One makes a voluntary fettlemcnt, 

with povver of revocation on tender 
of a guinea, and afterwards makes 
another voluntary fettlcmcnt of the 
fame>lands to difterent ufes, the tender 
of the guinea not being proved, the 
court of chancery refufed to fet afide 
the firft fettlcment, Coventry v. Ce- 
wntiy, 476 

5. A woman makes a fcttlemen^ in fa¬ 
vour of her hulband, with a power of 
revocation, and afterwards fends let¬ 
ters of inllruftions to have a deed pre¬ 
pared in purfuance of this power, for 
revoking the fettlenient, but dies be¬ 
fore the deed is execut.'d. The fet- 

• tlcracnt not revoked, Coventry v. Co~ 
ventry, 473 

6. BuJ had the wife been hindered from 
executing her power by any aft of the 
hufband, tljfs would have been a fuifi- 
cient ground for relief in equity, ii, 

7. Want of formalities, and circumdan- 

ccs in the cafe of a revocatioh (when 
omitted through necefllty),* may be 
fupplied by equity, Coventry v. Co¬ 
ventry, 4^^ 

RIGHJS AND REMEDIES. 

1. In what cafe there feems to be no 
remedy, Rfg‘ 'f. Deughten, 81 


2. In fomc eafcs the law gives a doable 
remedy for the fame right, Reg, v, 
lhathcote, ' tea 


> jt tne covenants be mutual, the re¬ 
medies ought to be fo too, Lewit v, 
Lechmere, 505 


RULES OF COURT. 

1. If a caufe has not been at allprofe- 

cuted during four Terms, proceft can¬ 
not be revived without a Term’s no¬ 
tice, Harvey v. Height, * 40 

2. *And note, a Ttrm't notice is fo to be 
underftood, that a wholeTerm muft in¬ 
tervene between notice and trial, ib, 

3. When and where a copy of a rule of 

court fltall be allow'cd as evidence, 
Stennil v. Brown, lO^ 

4. The method of making a fubmitfion 

to an arbitration a rule .of court, 
Clarke v, Elvaick, 33* 


RULES OF LAW and EQUITY. 

1. Rules of law the boundaries and 

fences of property, Coventry v. Co¬ 
ventry, . 476 

2. Every one is prefumed to know th^ 

liw, ib, 

# 

3. No limiting a fe upon a fee by the 
common law. Murks v, Marks, 422, 

42J 

4. A freehold can never be in fufpence 
or abeyance, fave in cafes of abfolute 
neceiUty, Thomby v, Fleetwood, 361. 

364- 

5. In duhio hire legis eonJiruSio quam 
verba ojlendunt, a rule both at civil and 
common law, Thornby v. Fleet-wood, 

117. 410 

6. Things that ought to be done, arc in 

equity confidered in the fame light 
as if they svere done, Roper v. Raf- 
clije, 240. 526 

7. It is a rule in equity, that he who has 
law and equity both on his fide, fiiall 
be preferred to one who has an equi¬ 
table right only. Cock v, Good/ellow, 

494 


SCIRE 
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S. 

$CIRE FACIAS. 

I* One may plead in bar or abatement 
to a fdre fuciast as v/ell as to other 
a^Iionsy Alice v. Gakr 112 

To a feire facias the pica in Iwr is 
concluded with an exteutio «e«, as in 
other cafes by an aitio nunt ib, 

j, Whdre a feire facias is a judicial writ, 
it will not abate for want of focm, 
SbuitlrMurthv. Paiterfon, 270, 271 
** Si fihi viderit cxpciure'* omitted in 
z feire facias, and yet held good, ii>. 

5. A feire faeias on recognizance of biil 
is a judicial writ, IVcddal v. fear, 

2c() 

6 . Not ncceflary to fet forth in ayi'-v 

facias againft bail, tlm awarding of a 
Mpins againll the principal, n>icc 7 :t v. 
At-Tueod, 257 

7 . Motion in arreft of judgment upon 

divers exceptions to a feire fae- 's 
brought for the repeal of a patent 
fairs, ’'.c. 354, 355 

$. In cafe a patent is prejudicial to the 

■ fubje£t, a Je/re faciat held to be a jW'iit 
of right, b'lnceKt v. At i^md, 260.354 

p. At what diftanc's both of time .ntid 
place, the holding of fairs and markets 
may be granted without prejudice to 
each other, the jury the proper judges, 
Vincent v. Ativocd, 355 

10 . Where a feirefeeias is an original 
writ (as it ij), it will not abate 
ppon the demile of the crown, P'i>icrnt 

S H E R I F F. 

.« 

i. In what c-nfe a bom’ takf;n by the 
IberifT to iadcmniiy i'm in the e.' *- 

.. cution of a writ h.io i/een held gOti !, 
Reg, 'I.-, licalhcois.^ 5 ' 

a. By tiie common law he 1 ; to take no 
fees for doing lii:- ohicj, l.Luhel e. 

^RiynelJst lyj 

JJut ne'W he has foe- ■.> hi'*.', ’.y 
ftatutc. 


4. yct bonds taken for execution feel 
areit'oid ; and why, 85, 86. 139 

5. Promife for the payment of them, 

good, M'/chel Reynolds^ 85 

6. In .an infcrm.ation'agatnll D. for cx- 
crciling the odice of alderman of Lon¬ 
don, nof being <iuly chof’n, challenge 
tw the array by the crown, becaufe one 
of the IheiilFs was one of the perfons 
returned to the court of ^dermen, a!» 
lowed, Re^. -v. Del/ne, iq8, ityj 

7. *And the quelllon to Ird tried being. 
Whether the riglit of eledion lay in 
the freemen of the w'ard only, or in 
all that p.aid Tent and lot ; it was af¬ 
terwards allowed for good canfe of 
clnliengtf to the airay, becaufe re¬ 
turned by a llierift' that was concoffned 

,i*i i:itci.»d ns a freeman of the city, 
Reg •0. Deifte, 199 

SOLDIER. 

1. A foldicr is privileged from being 

held to fpccial bail by ad of parlia- 
ment, *4. lit 

2. This privilege extends to fro^pert, and 
to the g.-mn rs of the king’s ihips 
tl' ugh warrant otHcers, fahnjlan w. 

346, 347 

3. Am'i.ng foldir.-s. pofTellion of goods 

for a ctr’nin fin;:, after taking fro.m the 
enemy, alter, the property, AJieviedo 
•V. Ci'.nhndgp, 79 

4. What the l.aw's determine in this 
point, fee “ I'ltovEttTY.” 

SPEC!PICK PERFORM.ANCE. 

1. A fherilt'tl.ad refufes to aflign^a bail- 
buiid, is not only liable to an action at 
law, but may be compeilpd in cliancery 
to a fpcciiick performance, Kttton v. 

2. In c.ife of a centnd for lands, a bdl 

liv'.s ii^ equity jgii:dl the vendor fot 
fpecif' k pttf(»rniance, Atcherhf v, P'n— 
K!. ^ 527 

3. f\.id .Tould the v'-ndor fell :ir,d con¬ 
vey the land arurw.iids to another, 
having notice of the prcceJeiil con- 
fait, t’.ie fee ond vendee may in luch 
c.ale i)c compelled to a fpecificlc per- 

foi mance, 
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formance, Juberhj v. Vermnt 527, 

• 5 z8 

4 . The vendor may brin,'^ his bill for a 
fpecifick performance, iis *well as the 
vendee, Lewis Lechnwrc, 505 

Wflbther it be confiilent with the ru!'*s 
equity t% decree a pcrib^maiiee in 
/fecie of a purchafo of lands at a very 
extravagant and uareaibnable price, 
Lewis ‘V, I^echmertt 

6. IL'k^re it was determined in the cr>urt 
of excheqaer to inforcc a fperiflek 
performance of fach contraJli, if ilic 
price was rcafonab’e at tite time of the 
contradt, how dlipr'iportion.-.ble foever 
after accidents might make it, L^z-jis 

•i’. Lnbmfi’t'f , 50 .^ 

y. Bill brought by. the vendor f'r a ipt- 
cilick pcrform.mce of ariic’e^ fur tju* 
purchaie 06 an eilatc at 40 yiai;, j ur- 
chafe, difraifled with cods, Lecaufc the 
title was not laid before the vendee’s 
Counlei within ilic lime limited, J.i wu 
’•j. Lidmcrr', 

8. V/lifre the vendor Imd covenanted 

to convey freehold, Ki.J on,: acre or 
two proved co)iyhol(l, iiie Cf.nrt refund 
to decree a fpecifiek pei lorii'miLe oj an 
extravagant b.iigain. notwiil.Handing 
the vendor ofl’end to jirocn:.- ..n en- 
franchifemcni of tlie copvlioM, or to 
make any compeiiiatioii in the price, 
Lewis --v. LcJjiiioe, S04 

9. By marriage articles land is agreed to 

be fettled in fpcci.d t.iil, rcm.iir.der to 
n fourth fon of the hulband’s f.uhcc. 
The cHatc-tail bei*:g l;ii nt. and no fci- 
tlcmcr.t made, a bill i- liroiigiu bv the 
heir of the reniainder-inan au.iintt the 
heij of the hu*banJ,*for a ipec^'ick 
performance of the articles. it 

nppearing^n the caufe, that t’..* I.af- 
band’s father had a power of ci*.;' 

the ellate w'iih the payment of 
which it was not probalde he unu'J 
have departed front, but i|i ernfij - 
ration of hisfon’s gi\i”g ItU confci'.- to 
that partof the fetilenieiit under whlcii 
the plaintiff claitiied, a conveyane ; 
was decreed accoidmgly, -j. 

StrouJt * , 533 

10 . ^.enters into a treaty ofmarii.igc 
for his daughter with Ji. and glvca ititu 


• 

a bond to fettle, &c. one thir^ of 
whatever lands Ihould come to him by 
the death of his father. The obligor 
net permitted to forfeit the penalty of 
his bond ; but the bond taken as evi¬ 
dence of an agreement to little, &c. 
and a fpecifick performance decreed, 
Hthfin -v. Tre^vtr, J07, &c. 

II. A. feifed of a copyhold ellate at¬ 
tempts tofurrender it to the ufe of his 
will, with a rcfolution to devife it to B. 
his lifter’s fon; but a furrcq^lcr not 
being praaicable by reafon of fomc 
accidents, he prevails with his lifter, 
who was heir at law, to give a bond to 
iier fon, conditioned to furrender at 
his requc.ft, upon the payment of 200I, 
d. dies, B. receives the rents .and 
profits fome time, and then dies in- 
teflate. Laving only two fillers. The 
mother aJminifters, and having pro¬ 
cured herfclf to be adiniitc(J tenant of 
the copyhold, kc. devifes it by will to 
one of her d.iuglitcrs and filler of B. 
The other brings her bill againll the 
devifee for a fpecifick performance of 
the condition of the bond, by which 
file would be entitlL-d to a moiety of 
the land. Decieed, that the mother 
Ihould be confidered as a truftee for B. 
and that a furr. ’er and conveyance 
mould be made accordingly upon the 
payment of the .1. ol, with intereft 
from die death of B. Pat h v. IPilfon, 

5 > 5 » 


IK GENERAL. 

1. It is the proper bunnefs of afts of 
pirliament to make alterations in the 
common law, ^bornby v, Fleetwood, 

4 ” 

2. T he Judges li.ive authority to mould 

l^.itu[e laws according to reafon and 
be.'l convenience, to the truell and heft 
uk-, 'iKcrnlj^. FL'etwocJ, 41* 

3. Statiu.'s r'jght nut to be fo expounded . 
aj to elude the force of them, Reg. <u. 

I 344 

4. The intv’tic'n of the aft lliould be 

lupportuJ, Rauliji, 339 

5. /ii;d where iht. words are doubtful^ 
that c-xpol-tioii cu^ht to prevail, which 

will 
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m\\ render the aft the moll effeftual. i8. And where it is not, the latter datate 
V. Smp/ont 343. 346 be lo interpreted as to repeal as 

D, Care tnuft be taken to pot fuch a po^hleofa precedent one, 118 

..h„, .. 483 w Eut 

7. The words of an aft of parliament are ^ 

to be underilood in a Icra! lenfe, unleis 20- Yet wher/. a • ■' ^ 

tk. fubjta maitc,of Ihc oadoes appa- V."J!.'/' .‘.P'"",''?' “ ‘’.W 

renily hinder it, Roper v. RalcUffet 

^34 


ol damage, there (though not faid to 
whom) the penalty lhall f)Iiow the lofs, 
t uornoy‘v, Fleelwooel, 12 j 

8. Thi bell way of interpreting Catutes, i_ 1 • 
is by the rules of common law in like cpmpulation of time 

--r.' r-„ : __:.i 1- « Rcactally takcH inclufivcly, Reg. v. 


cafes, as far as is coniillcnt with pre* 
ferving the end and defign of the aft, 

» 45 - 34 S- 359 » 379 ' 3 ';>- 4 “ 

9. Statutes againd natural equity arc 

void, 'Xhornhy V, Fleet JOJ, 115 

10. St.itutes made for the .'idvancement 
of religion, mull receive as drong an 
interpretation for ihs attainment of 
that end as polTible, 117. 356. 410 

11. Penal ilatutes commonly receive the 

mod mild and favouraulc interpre¬ 
tation, Ratclijfe V. Roptr^ 93 

la. Yet penal datutes that are remedi.il 
laws, or deligncd tor the advanccmi ut 
of the public good, may be extended 
by equity, 95. 117. 242. 281, ,282. 

• 35 ^- 4 >o 

13 . Savings or exceptions in Itatuu-s, 
mud not be fo expounded as quire to 
overthrow the purview, ^hornhy v. 


Fleetnjotoct 


115. 


4c8 

14. A general fubrequent claufc mav be 
reftramed by a preceding one, R^per 
V. Ratelt^Cy 242. 48^ 

13. Whatever is a needfary and una¬ 
voidable confrquence ot an aft of par¬ 
liament, is to be edeemed a (r.rt of the 
aft, as much as if it wa, inf: reed toliilem 
wrhitf F'hornby w. FUetwed^ 410, 
• 411 

]6. Upon the repeal of a llatuce th.it re¬ 
pealed a former dature, t'l^c drti llatutc 
IS revived again, Tboirnhy «y. Fleet- 
•Wheelt 412 

17. Repeals by implication not to be al- 
Ipwca of, where it is pofTihlc to make 
' datH^ confident, Fbornby v. Fleet- 
•waeii nS 


liree„, 212 

22. Where the datute makes the of¬ 
fence, no other remedy can be purfued 
hut Vw'ift the llatuti* gives; otherwife 
of d crime in.!ift.(ble before, Rfx v. 

• and Hi H'ije, 

23. In Inmmary procccrfi.igs upon da- 
lutcs. Whether it be neceflary to ob- 
ferve the rules of common law, or 
only thofc of natural jullice, Reg. -v. 

i)//ap!cK, 241, ls\\ 

24. When matters of record, or fpeci- 

jIocs eiifend into with ceremony are 
made \oid by llatutc, the meaning 
(commonly) is no more than that they 
may be avoided in a proper manner ; 
for fifti of parliament do always fup. 
pole njcdl'jry incidents, Rrg. v. Cor- 
porhtiou oj liuLUngbamt 180 

25. Otherwife, when the aft relates to a 
matter in pais, 

STATUTES PARTICULAR ex- • 

M.AI.N'£U. 

I. The srrATUTE 9.Hen.3, 

Magii.i Charte, 

1. Mandamus's founded upon Maoka 
Ch A a T A, tvryJ. 29. Reg. v. Heaibcofe, 

53 

2. Liberty of the fubjeft precarious be¬ 
fore this datute. Partridge's Cafe, 106 

3. Monopolies faid to be contrary to 

Magna Chart a, Iducbtl w. ifry- 

nolds, , ‘ 

4. Tim datute docs not annul the mono¬ 
polies that were then in being, but 

pro- 
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provides againd new ones. Partridge*s 
Ca/if I 106 

11 . The sTATUTEofil/«r/^r/<i^^, c.23. 

$2.lien. 3. 

I. Prohibits farmers to make wafle, 

»Hammond^. IVebb^ • 282 

z. Expounded by equity, though a penal 
law, ^ ibm 

3. jFrfrairri extends ro ftrangers, ib, 

• * 

,4, Making means to wane by 

neglect, 16, 

III. The STATUTE of Gleurejierf 

7. Kd. j. , 

- De iKeligie/s. 

1. Difables tbe church from taking lands 

by any manner of conveyance, Paf^er 
V. Raulij/i’y 236 

2. Yet if the church brought their aiVun 

for fuch lands as they dciired to pur- 
chafe, and judgment was lutrered to go 
by default, this wa» held to be out ot 
the llatutc, jb. 

IV. The STATUTE Weftm. z. c. i. 

13. Ed. I. . 

De Donis, . 

I. Dciigned to fecure the ellate of the 
aiicelior to the iiluc, 375. 469. 476. 

478 

a. Declares a line levied of Intailed lands 
lOhc if/ojure aulif 43. 179. 245 

3. Yet it has been interpreted to mean 
vofJuhle only, Lord ^ay and Select Caje^ 

43 

4. So that tuch a line would make a 
difcotitiiiuance, Reg. 'V. Buckingham^ 

.179. ?45 

5. Where this llatute has been expounded 
in fcveral inllonccs by tlic ruks of 
common law, Tuorvhy v. FUeUcoed^ 

360 

6. It is nqyv much altered by fubfequent 
ftatutes, and judgmeiit<^thac have born 
given in the cuuxt. ut law. U'iodtigUt 
•it. Wright, 


V. The STATUTE 13. Edw. z. c. 18. 
Executiou. 

1. The (hcriif to extend a moiety of the 
debtor’s laud upon an elcgtt, AtcherUf 
V. P'ernoa, 

2. A fee-farm rent may be extended, ib* 


VI. The STATUTE 13. Edw. r. c. 46. 

Approvements. 

I. Where fences made upon "juft ap- 
^provemeni are thrown down, this fta- 
*iute gives a remedy again!! the ad¬ 
joining towns, if they do not inditt fuch, 
as are guilty of the faft, Reg. v. Cm- 
elthorp, I 

X. But an aflion will not lie upon this fia- 
tute before a rcafonablc time has beca 
allowed lor indiiling the offenders, 

3. According to Lord Cole (2. Inft. 406.) 
a year and a day Ihould be allow'cd. 

4. No precedent of any lels time, ih, 

5. This llatute does not extend to every 

k rd (of wafte), but to fuch only as 
have a right to'approve, ijg 

VM. The statute 28. Ed. i. c. 15, 
Artlciilijupei ; hartas. 

1. Declaratory of the common law. 

Silk V, tiiil, gj 

2. Requires fifteen days between the tejh 

and the return of all fummons and at- 
taciimcnts, 1^. 


VIII. The sTATUTKof r«-i,i2.Ed. 2. 
c. 5. 




To fet their names to their returns, Rex 

•V. Bijhop iJ^tUaih, jog 


IX. T U£ ST \ l UTE 2;. Ed. 3. f. 5. c. 3, 
J'rcafon. 

1. Petty treafon for a fervant to kill a 

under, 95 

2. b receded by rquity to amiilrefs, ib. 


X. The 
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X, Thb statute I. Rich. 2. c. tz. 

Gaolers. 

1* Gives an action of efcape againli the 
warden of the Fleet, 9; 

i. Extended by equity to all gaolers, ii. 

XI. The statute 5. lien. 4. c, 14. 

Fines. 

To be enrolled, 42 

XII. The statute 73. Hen. 6. c. 10. 

ShrriJ's. 

I. Compellable to take bail, nt. 

Fa^g, 

3. Yet doubted formerly if .t flieriiTre- 

■ turned a tepi corpus (as he mull i.ot- 
witliflanding this, llatute), and had not 
the body in court at the day cf the r - 
turn, whether he was not liable to an 
aflion, Kitton v. fagg, ib. 

3 . But the law now fettled that hr is net 

liable, according to a rciblution zi. 
and 22. Car. 2. ib. 

4. Bonds taken fay the fherilF otherwifr 

than for appearance only, void, IF tour 
«y. Bnttbn. 327 

Where thefe bonds* for. 3ppeara|>ce 
have been held void for d.'fcfts in the 
form of the condition ; and where not. 
Wrench v. Britton, 327, 328 

6. Neither the‘writ, nor any part of it. 
need be inlertcd in the condition of 
the bond. Wrench nt, Britlcn, 328 

j». Bond conditioned *' ad rr/pondemP 
preefat, J. R. de placito tranfgrf£ioms, 
fic etiam hiHa." omitting ** ipjius 
and yet held good, Wunrh 
V. Britton, 327, 328 

XIII. The statute 3. Hen. 7. c. 10. 

Error, 

I. Dcfigned to rcflrain the abufc of writs 
of error brought only for delays fjelroi 
v.Eiizon, 275 

4 . Gives cods and damages to be .^f- 
fefled at the diferctien of the juiliccs 
before whom fuch writs are fued, fA/> 
rot V. Ehixon, 274, i^c. 


3. Whether the datute ought to receive 

a lli^ft or liberal ibterpretation, Hoiroi 
•V, Ebizon, ^75* *77 

4. 'rhough Khe words of the datute are 

general, yet fome cefes refolved cut of 
it, Halroi nt. Ebizon, aytJj 2JJ 

5. Motion/or allowing inured by way 

of'daniages (from the time of the firft 
judgment) upon writs of error brought 
into B. R. denied, , 274, Qc. 

Xli^.Tn E statute 14.anO i5.Hen.8. 
c. 5. 

Phyjicians. 

1. Confirms the charter for incorpo¬ 

rating tho. College of Phyficians, CoU 
Itge of Fhjficians ‘v. JDr, Weft, ^53 

2. ‘Penned in very drong terms, ib. 

3. Wh.it privileges are granted by the 
charter, fee “ Pit ysicians.” 

XV. The statute 21.Hen. 8. c. 13. 

Pluralities, page 412. * 

XV'l. The statute 24. lien. 8. c. 12. 
jippeels. 

In caurt'.s ccclefiaftical mud be brought 
within fifteen days alter fentcnce, 
Sanjil V, Kirby, 386 

XVII.The statute 26. Hen. 8. c. 13. 

I'rtafon. 

«■ ^ . 

1. Gives entailed lands to the crown in 

cafe of treafon, which were before pre- 
ferved to the* children, Thornhy v. 
Fleetrvood, 121 

2. Therefore a tenant in'tail may be 
attainted of treafon without corruption 
of blood, 'd'hornlyv, Fleetwood, 367 

3. For corruption of blood would pro¬ 
duce a ced'er of the edaie-tai), 367 

4. And by a cedfer of the tail, the edate 

would be taken from the crown and 
go to the rcmainder.man, itontrary to 
the menningf of the abl, which gives 
the land to the king, 367 


XVIII. The 
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XVlil. The STATUTE37.Hen.8.c. *o. 

Statute ef Vfts, 433. ^ 

XIX. Th E STATUTE 27, Hcfl. 8. C. 24. 

Francltifes. 

Several francb'/cs rciiirii'*d, hec^ufc dero¬ 
gatory to liic prcrrcative, and iLT<i.lng 
to llie dchy ot juflicc, ih^Je if Vii- 
•vsrjity of Cambridge, 1 I n) 

XX. The statu i t 32. lid. 8. c. i*. 
Statute 0/ IVills, 423.425. 469. 332. 


X.XVI. The statute 5. EHz.-c. 4<' 


Labourers. 


I. Give*, jufj^ce of peace power 
men to i'erve in huibandry, v. 

Lee, "" a6j: 


2. Hell by the equity of the (lalttte. 
th it they ihould hkewife have power 
to give fuch fervants redrefs as to 
th -ir wai;c-s, though there be no *tx» 
preis ivorJi in the aft to that purpofe. 


XXVil.TiJE STATUTE 5.Eliz. c. 10. 


XXr. The statute 33. Hen. 8. c. 9. 

Plays. ' 

t. Infllfts a penalty of .joi. *rr f'-y for 
keeping a g.!jjiir;g -hutj'r, A', v l>i w-r, 

2. The penalty miy he r. ci v.’-e.l Ly in- 
dift.Ttent, thoi:.:.! no* ( ■ • t-r' th.* w.ivs 
of proceefiing dircvU d I'y Me ihnuf>-, 
Rexv.Dtxun, ?>l-h 1)1 

XXll. THbSrATUTb 33. Hen. S. C. 20. 

Treafeu. 


Apprentices, 

1. Refoive.l obiter, that fej^ving five years 

out ey^EnsJund, and two in England, is 
i Miiti 4I1 10 laiiify the llatutc, Reg, v, 
M'-g/i/i, 70 

2. A u^ile Mho has lived with her huf> 

b.'.nJ fev.-.n years, may Continue the 

ii'idc af •;r hi^ death, ib. 

3. '.ny pcrfvjri that has lived feven years 
V. .la oivj uliag a trade, tituugh not 

U) do to. may fet up the trade 
Ixiiiii'l', as aHI as if he had lived with 
cne neVv'r ib well*qualified, 71 


1. Thr firft llatute that ever gave leave 

to try a niaii in hia abtence, Rirg. -v. 
Simpfen, , 3*1 ‘ 

2. Repealed by implication by flatute 

I. and 2. ?. and M. c. to. wuith 
leaves .all trials to the courfc ct ihe 
common law, il>, 

. t » 

XXIII. The statuti; 5. and 6. Ed. 6. 
c. 4. , 

Striking in tl;£ Cburcb-yard. 

1. The cfFcnrfer tp/o fa/lo excommuni¬ 
cated, Reg‘ v. li hitriouff, 65 

2. Yet a precedent conviction held ne- 

cefTary, Reg, *«. Corpotution qf liuik- 
ingbamt ^ 7 ^ 

XXIV. The statute 1. and 2. P. 

and M. c. 10. 

• , 

Trcajtn. 

XXV. The statute 33.IIcn. 8.C.20. 


XXflll, The statute 23.£Iiz. c. 3. 
Finn, 

1. DefigneJ w regulate, not annul fines, 

Lvu! iii’j and Self's Caje, 43 

2. Lsienih only to fines taken by Dedi- 

HSUS, ib» 

3. The ditc of the concord to be certi« 
litd by tlie jud^c before whom the fine 

uaslcvivd, \ 42 

4. Whether the fines declin'd void by 

this ftrttute, are any otherwife void 
than as they are voidable by writ of 
erro.-, • 43' 44 


XXIX. The statute 27. Eliz.c. 8. 
Error. 


lits of error into the exchequer-charat 
her given by this lUlute, Holroi v, 
Ebi&ott, 275 
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XXX. The statute 27. Eliz. c. iz. 

Sheriffs» 

X. Oaths appointed to be taken by the 
ander*iherifF, Kitten v, Faggt 2SS 

a. Whether a£ts done by one that exe¬ 
cutes the oiHce of under-fheritF 
out taking tbefe oaths, be valid. Kit¬ 
ten V, Fagg, 289, 250 

XXXI. The statute 29. Eliz. c. 4. 

Skr.Js. 

Of their fees for ferving execution, Mit- 
cbtl V, Rrj'no/.ist *26 

XXXII. Tm STA TU fc 31. Eliz. c. 6. 

If I V p 

1. A limoniaca! i'.'w'l.T.t.’.ticn vc;J, 176, 

2. And thhijgh in'liiiition or rviT. in- 

tiiiflio.i U);low iuch .'.rcftai-iiicn, ) ..t 
the church may i-.- J.::;':.,.! 10 

cui bringing a no-..tit, 

' 77 - *4 7 

3. For the ilatute m,all \oi.l, in tl.c 

fume iti-tauiT as it the iiicuiiibetii wis 
naturally u^ai-, 177 

4;. TiJ an ariloR bruugl^t for tithe'! )- 
niacal contract is a good dctci.cc, 
y bo fitly V . y let t Mco;!, 407 

XXXIII. The STATUTE i. Jac. 1. c.4. 

Vupijls. 

1 . Of the condruCtion of the ftiUMc', 
11 3, i^e. 357, (Sc. 4C7, tTe. 

%, The ynd ai d dcftgn of it, and the 
realoo why it was made, KL-rn/y v. 
FheivModt 406, 407 

3. Difables perfons brought up in Poplih 

feminaries abroad, inrrefpett of th’ni- 
fclves only, but not their heiis, Irom 
inheriting or enjoying any lands, &.c. 
during their non-conformity, Thurnly 
•u. Flm vioodt 115 

4 . InB'.^s penalties upon the officers of 

the ports that fuifer them to pafs, and 
a on the mailer and mariners of the 
ihip* ihornhjv.tlect Msodf 124 


5. Whether lands may veil in Papifli 
educated in foreign feminaries, noc- 
wlthllanding the incapacity incurred 
by thiftj^fl, fo as to enable them to 
levy a fine, or fu^ffer a common reco* 
very, 114 fSc. 3^7, tsfe. ^7, i^c. 

6. Whether fuch Papifls, upon, r. . 
/brmitfg, are only f'Ct^ from t? '’*' 
capacity for the future; '■ 

they ihall then er.jcy ihoir 
former incapacity kept I 

I 

7. Whether the crown, or the 

der man (in cale of .'ll! ellate-tai. 
no ifl'iic) iihail have the mtfnc prtn 
till conlorinity, 120. 123.41 , 

S. W helper peifoos difabl-tl by this a6l, . 
may puTchaic lor the benefit 0^ their 
h-ir.c, * 121, 363 

9. Whether their difabi’ity is removed 
by a general pardon, 124. 365 

ic. Whether this aft, or any part of it, 
w-is rc^icalcd by 3. Jac, 1. c. 5. or by 
3. L'ar. I. c. 2. 118. 122. 356, 357. 

• 409 

XXXIV.The STATUTE I. Jac. i.c. 15. 

Bankrupts, 

1. Explanatory of flat. 13. Eliz. c. 7.* 

244. 

2. Bebts owing to the bankrupt affign. 

' able to the creditors. Miles <v, Wslliamt, 

164 

3. And the fame remedy given the af¬ 

fiances for the recovery of fuch debt^/* 
as the bankiupt-hinifelf had. Miles 
Ik'itl/anis, 246 

4. Debts due Co the wife of the (lankrapc 
before coverture, within the Aatutc, 
Mtlf 'V. irtUinmSt t 244, 243 

5. A deed made in trull for the advan¬ 
tage of the bankrupt, with delign to 
defraud creditors, amounts to an aft of 
bankruptcy. Cock 'v, Govd/eliowt 493, 

A9^ 

XXXV. The statute 3. Jac. i.c. 5. 

^ Papi/ls. , 

1. Made upon the occaHoo of the gun¬ 
powder treafon, 'i'bernlj v. FUetnuood, 

118 
3. De- 
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C. Defigned to hy Papifis under fevercr 
penalties chan before. i iBI tzz 

3. Reftrains convi^cd rrcufancs from the 

practice of ]a>v, phyii.k, &;t. 118 

4. Sup^ics feveral* defers in Aarntc 

1. JjC. I. C. 4. 122 

3. ^Provides ■ JpainA fending* children 
abroad any where; wh-'icai, hy* i. 
jac. 1. they w-rre on^y relliMi>'ed from 
being fent to Popifu femiiisties, 12^ 

6. Gives a penalty to the info; mer, 4^. 

7. Not faid in i. J ic. i. who (Ird! hevo 

the mefne protiC' of their cibter, bur 
Jhcre they are granted to the next of 
kin, 123. 

8. This flatute likewife dii'f.des i’.'pTit 
reciiranis convicl, 1 ii '!- t to siry 
beni.ficcs, vefl" the r!j;nt of prii* 
Icnting to fo*,h bemi;- s m t'c t/^v- 

' (it'.l'• t.'s i.l i'.( (j uiiH j; >'■. > 

refprflit ely, 

9. \Vhct!::r tlie uni'-.' f v f (' 

being i'.icor o.r.s d !•' i .1 i: 

chaiic^il'.-r, .■«.» u.i.' 1 . v 

lue npor. thi« -n ^ hy li;** n. -'.e ^. .1 . 
ccllui and lelie'.arr, ■ , 


XXXVI. Thc rtMTf-: F V. . r, r. 




j. Takes noti'jr of 1. c. •". ■s 

adl in force, niid liu; (.-i- ; ■ i t. !»• ; 
in execution, , 

■ g. Excc.’d'. I. Jac. I. and i. l i :h 

in the purview ai d l!; ■ "• ’i.ilty, i .• 3 

3. Relates to cflaU's aif. ..dy vd, i; J 


J^XXVy. Th u 11 a r i:•! »’. j tv r. c. ■. 

£)■> or. 


Special bail to be put in by p' di- t;.! 
in error of judgmeiu upon tb'bt, t'i* 
contrafl for the payniejit o: ^noiv. \, 

» : i't 

i. Extends only to caf's where tho ji’J:'- 
ment does neceHardy import a del t Jo 
be due; for otlicrwiie, delay not ni 
prejudicial^ 1 

3, What cafes have been adjudged rut 
of the llatute, yre Bail jn Cmr. 
Casbs« xo* 11 » 12 


XXXVIIL The statute 3. Jac, r. 
c. 13. 

Killlttg of Conies. 

See Hat. 23. and 23. Car. 2. c. 25. 

1. Relates oiily to warrens incloicd, Rex 

f. ll'ifcii, 

2 . The lammary wav of proceeding by 

Cf’iivi Jun before julliccs not givea by 
tiiis llatuie, tLiJ. 

* 

J'-'XXIX. Tt'E STATUTE 21. Jac. I. c. 3. 
MknopcUfs. 

Limits ti e iln.e for which a grant may 
li.; mafe t a ec'w invention to fourteen 
yi. 113 , -v. Ji'-juoiiis, 131 


XL. The s : a i : :2 i. J ac. 1. c. 16. 


.,f i’.-V,; ''atisfis, 

• 

i ' r :i i'.’ •..'-•‘1 ativrii'.iatje of for* 
•. ■’ U J • iuic new 

c l^i, l.-.r%v..J, t:t.•Jj'i.i'fi V. Ftrart 

3*3 

z, 1 ; e a- ..''■.v'e,! cat of a d bt will 
."1 j’li ti- .1 new premde fufficient 
t . r v. 'i' the cpci .iLion of the il.;tute. 


T# , 7 / .1 , I 

. I .. .‘4 J 



3 H 

’.r yu pi-; t' iig ; 

' ;held 

ib» 


,j. t,’! '’atnte he pi-adei? to an af- 

. ' <h.;t b. :in ex-'cetor on a 

; • ■ c.' ' t. tt-itor. iio ness' proniife 

:■ \t Ot,"n-c.i'i avoid '.lieplc'i, 313, 


3 H 

Af o* not mentioned ia 

ti, ■ i Fortejeut^ 

2c6 

ft. ‘i 1.0 ci.icfe lift to be extended 

1-y •.v.j.i'iv, ti. 


i . laid, ^hat the fl.utting up of 
ri, • .• II.sn ni-'-tre gnen-oj, would not 
.avoi,.' t. 0 ibiule, ib» • 


Xi.I. The statute 13. Car. 2. f. 2. 
c. t. 

Ail, 

i. Corporatit.n oflicers to receive the fa- 
CEanieni within a ye.'r before their 
YL k 2 eledlion# 
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eleAion, Re^. v. AhlLu'cughf loo. 

‘73 

Z. Whethrr the cfiiccs ot fuch rs :ire not 
lb qualified be or only i chbU-, 

65. 100. 179 

3. How the word pLcc.i may be inter¬ 

preted in this fiatutCi v. B-u v- 
ingham, 17 

4, Sic alfo Reg‘ ‘V. ll'hiicborn, hO, /r.Us 

XLir. ^ThE STAl UTE 13. Car. 2. C. 2. 

Ptcceii. 

% 

1. Where after IHuc jcnied, and ..»;>■ ju'-"- 
mcr.t had, there iii'c i itd tf' i'C 

fifteen d.iy.s i.tiAcen tlu* /.V't .led tli;; 
return ot the wiir, . :.:’U *"^2 

3. Cl the li’iiii: Jl-tiite, 

XLili. The 5!'.": r s. 13. £r..i 

' Cai • e. 1 z. 

Pi cr. 


of them finely is under that value, 
tUkham •v.Lamertonf 390 

8. But perfons coming to refideupon their 
ovMt laiAls, thouyh but 20s. per ana» 
not icmovcabie, Rex v. Beaucleerp 431 

XLIV. The statute yz. SezyCzr.z. 
. c. to. * 


Statute of Diftrihutiont, 

1 A fiwe co‘cert may file fingly upon 
«t'.i>i ad in thcfpiiicual court, Daethv. • 
Jiiiux, ' 65 

2. 'I'he biifband may releafe his wife’s 
lhare ot an inteIhitc’s eftaie, ih. 


3. tJiu if it be ne t rch*a.''.;l by him, it is 
to li.i.di the wife’s that the ihall have < 
It b;. iervivt;.-lhip„ » 64 

/i I'.’V has obtained incp'i'tv, that the 
id a leilator’S liii'.e not dif- 
pi, cd cr by hij will, fiiall be divided 
ac.-orc’;;..; 10 this llatuic, LerJ Lanf- 

Jamit's Ciijt, y9 


I. Any perfon Ijcconi't-:; rh nceabb-1'* 'y 

bo rtmt-j t*n lu *.iii.r* jiC 

uuj ii”.d.y it-Ctied, K y. -u. :■ 

. r-1 

9 • 

3. But not *^0 an lu'ctiiij; f’lCe 

wh^re tbere are iiu L.,bv.,:9 to rii.<.i‘e 

hi.n, , lb. 

Nbir fi t'e p^rif'. Pxt- !‘.t lived be- 

|i;re rail! ..'1^; r> :!.e 11:1.1 1 .'.ruc.M.'.! 

ptace, LKC.-.i'ie not his 1'..,/f-t'.ei.u-.i!, 
• » 

it). 

4. Anv p«»!'r pfrfo’! comir? to f. ft> o'’ i 

nunement U'.di• t-it i.-lne e-t r.'. , 

/: in. reniova.ii. I" uy t to wi 

jn forty nay., aiier 

•V. Iti^iKc!ili\ 

3. A tPneiTH '.ii <,f rol. /ri' auh, will t’!- 
title to a faltleinei.: where '.h: hi).ile 
}s, though part ot the land Ineurd tie 
in a diiicitnt parnh, 389 

6 . For the law p.cfui.ies. th.ir it is n t 

probatile that '-.le ih' jtd I'L.of. e 
chJ^eihle, wlio has creidi eijoe^ ii lu 
i.,et intruded with ilie nunagtiiKiit of 
a farm of fucli vulu", ii>. 

7. If a man takes feveiMl didinfl tene¬ 
ments in different t ailfiic.s, toat tn the 
wiiole ainouiit to niu:e than lol. ftr 
«M. )Ci he gaiu* no lelileaicnt, if ci.cU 


XLV. Till-. STATUTF. 22. & 33.Car.2. 

c. 25. 

K i o.y of P'Otiiti. 

I. F\:er>d ; to all ivdrr>.n$ inrlofed or not 
int. oleii ; for the words though not hi^t 
r • /.t/aii. net reiliiiiivc, Rex v. Wcjiottt 
, 280 

7. Give tile fhoit way of cnnviflion be-* 
lO'C ji.Uicts, ib. 


XI/v'^l. The statute 29. Car.2. c. 3. 

I'.atiiie of Fy-aufls and ferJurUs. 

1, Whether the figning of three wit- 
i.'.ifL's at three feveral time;, in the 
p: Lienee of ire telbator, be a good exe- 
tuiinn of a will within this llatute, 

C.ok Pa'j'.fis, Ij 

2, {N. B. h has been held good, fee 
Rfp\ tf Cufei in Equity t 259, tSfe.) 

3. Th^timc when any judgment is given 

mud be marked on the roll, Taylor v. 
Alaihi'wSf 323 

4. And though tb.c judgment, by being 

entered |with<;ut contihuanccs, may 
have relation to a preceding term, yet 
it (hall nut bind land, but from the day 
fo marked, 32^ 
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I j. A power to place out children's for¬ 
tunes to intereft. or other way 
frovemenft roufl be underflood exclu- 
&ve of trade« Ceci v. Goodfello-wt 495 


^ TRAVERSE. 

I ^Whatever jp tieceflarily fugpofed in a 
plea, may as well be traverfed as. if it 
was cxpreATeda Mujiau v. Yauman, 302 

j. The defendant in tranfltory aftions 
cannot traverfe the time and plac^ al- 
ledgcd iif the plaintiff’s declaration, 
without a fpccial julliilcation, Calt -v. 
Hawkintf 253 


3. Where the king may take ilTue upon 
the defendant’s iraverfe, Reg. v. Blag- 


tlett, 297, 298 

• # 

4 , And where not, Reg. v. Blagden, 2 11, 
• 212. 296, ^C. 

'. And in what cafe he Is bound to do 
it# 


TREASON. 

1. Levying war to pull down inclofare', 
bawdy-Iwmfes, &c. is trcalonable, Re.-c 

. Darrellt f. 2 z 

2. Promife of pardon no objcflion to an 

evidence in the caie of trcalon, i< v 
•u.DaneUt y.z 


TRIAL. 

*1. The granting new trials began 
the year 1652, Reg. v- Helflm^ aoi 

2. Grantable as well for a fault in the 
Judge as jury, in caufes tried at ajff 
frius, Reg, v. Hclftoa, aoa, aoj 

3. But not for the miflake of Connie, 

though the caufe was loft for want of 
their infifliiig upon a matcrid point eA 
law, when ftirred, ^Ui 

4. Yet Lord Chief Juftke J’Aasa* 
thought, if the party had no other ro* 

*medy, a new trial ought to be granted^ 
unlefs when the point is not only not 
infifted upon, but cxprefsly wavM by 
the Counibl, ibid* 

5. A bill^of exceptions prayed at a trial 
at bar,* Lat d Say and Sclds Cajit 4S 

TRUST AND TRUS,TEE. 

I. As fure a remedy for a breach of traft 
ill chancery, as for any le*gal right in 
court of law, Roper v. Ratcliffi, 834* 

*35 

z. If a truftcc is impowered to put mo¬ 
ney cut to iiitorc'ft, he is accountable 
foi tiuorci';, tiK'Uph he fliuuld let it lie 
Ji','’ tu;::, and i....ke none, jSrowu 

1.• 2t 


TRESPASS. 

I. A pofleffory right only, v'i'.h:n*. pro¬ 
perty, fufficient to maor-.n-i an aJior. 
of trefpafs, ^letnpkmant v. L'rrjs, 25. 37 

8. But without poflefiicr. trefp:*rs not 
mai n tai 0 blc, Skinner v. A e ive ok , 141 

3. Trefpafs is a formed aclici-, 1 ao 

4 . Declaration in trefpafs trei f t dr: /. > ■■ -s 

frtgit, Wr. adjudged n.iug.'it upon er¬ 
ror, Skinner 'V, hiwtOHt 14*^ 

5. Though therfe b^; no fence, yet the 

declaration muft be clrujnm^frigit . for ^ 
every man's ground is. fenced in tlie 
eye of the law, thut, 

6. Death of one defendant will not abate 

the aftidn, onlcfs it be 4?leadcd that he 
died ante impetrationern bnvis, Pcllurd*s 
Cife cited« 2 5 * 


3. If an cfir.te is dc. .ibd to truftces to be 

fold, yet the truftees are not obliged 
to ft:!l it, noiwitliilandlng the pofitive 
diredl'oiij of the tertator, as long as 
efui rr-ti ern/t is fatisfied without it, 
Kope, ‘--j. Rutihge, 235. 237 

4. Bond conditioned for the payment of 
h much money to d. A, afligning 
ever to the obligor fuch a judgment, 
agctnft B. If the money be paid, and ' 
no iudg;nc.nt aiiigned, A. becomes « 
f.ii'lee in equity for the judgment# ,; 

Turner n.'. 283 ' 

A. buys 9.90!. South.Sta flock, and 
gets it transferred to B. Some tiai# ' 
after 27. mortgages loool. thenflodc - 
to the Company, and fells out all the 
reft that he had remaining in his name, 
excepting only 500!. The ftock rifing, | 
A. defircs to liave the truft-ftock trani, ,, 
fsrred to him. £. transfers 500I. a^ 

prooiifea 
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promlfes to He accountable for the reft. 
Upon the fall of the ftoclv, ji. brings 
his'bijl for the value of theftock when 
truft'ftock fold by the defendant, or at 
the time the transfer was requefted. 
Peefeedthe defendant ftiould be deem¬ 
ed not to have fold, but mortgaged the 
truft-ftock ; and that he was account¬ 
able to the plaintiif only for ftock and 
dividend.— Ne/r, A, never fold tlie 

f ool, that was transferred, Le Cray v. 
'ajlmaut 

6> Whaf trufts fliall be deemed void and 
fraudulent ^usaJ creditors ; and what 
not, 247* 489* 

If a man articles to fell lands, and 
recovers damages againft the vendee 
fbrnon-performance of his contract; 
whether by this recovery at law tlie 
vender fttall ccafe to be a truflfo '-.i 
equity for the vendee, Lc..'L z-. L-:< - 
merit 


V. 

V A R I A N C E. 

1. Writs of error diredleJ to *' 3 ,-.>r, 

Dam. Trevort^' quallicd, becaufe the 
return was by “ 'Ikcm. Tnzzr ’ 
KuUott v. Cro-iv, 2t’3. aSj 

a. Record deferibed iti the writ of error 
was of a trelpafs coinmitU’d by tliirty- 
one perfons,*the rccoid returned \va.t 
of a trefpafs by thirty-two, and lielj 
no variance. S'iS, 36^ 

That Ihall not be variance, which 
may be helped by any cjnfii uiben the 
rules of language will admit of, 

W. Hamilton, 368 

VENIRE FACIAS et \TSN»^. 

« 

|..If thewwreis made returnable upon a 
day certain, when it ought to have 
been returnable upon one of the com¬ 
mon return days, it is a difcontinuancc, 
md not helped by ftatutc where the 
.king is party, Rex v. Dijhop ef Maiht 
m ' 310 

%t A new venire Ihall be awarded when 
(the entry to the firft is vicecomrs mu 
ireve, rtv'/. 


VERDICT. 


1. TKc Court -.vill make any intendment 
to fuprort a vjrdid, rather than- it 
flioald b; void, Mujlon x>. Tateman, 

r 301 

2. Improper words aided by ''crdift, 

'Jackjln V. La-veright, ^ 185 

3. If the iffiie be material, defeffs in 

pleading cured by verdid, Mujion 1?. 
J atc'nmit 230 

4. A defedrve dec!arat;oti may be helped 
by verdid, Parker -xk LanaUyt 145. 210 

5. b’rcaufc it is to be fappofed that the 

verdid could not have been found, un- 
lef:, tlie-c had been evidence given at 
t!ic trial, of that matter wdicrein the 
pleading w:ij deiectiye, Mt'poH'-j. h'ate- 
i.iAu, 229, 300 

<■3, As where a g*--nt of a thing is al- 
Icdycd. wliivh iii its own nature couH 
1' •>. !v' u'.'.-.crwilj t.ian by deed, 

5 : til-jiiiv ll id the gia.it, it muft be 
li.p.prdl'l vtidtnr.- wa; givtn fuiHcient 

ij r roi’c till- \Lcd, 111ijijit -j, T$f,Umant 

301 

\\ ii le bii-i and ii -rcftlve pleadings 
V, Ci. i.Jt a;.!*. 1 by vcjdiwt, tb» 


f?. Where v.il.n.ce b tw-vn the writ and 
ll:-: count \v..s no', liviped by a verdid, 

69, 70 

<-5 it the jury lir.tl >*'hit is no part of the 
ii.jc, I: i: .. void fuiding, Mujiou v, 

300 


V T L L E I iN. 

Villeins tool, hinds fur the bent fit of their 
I'jrds, 'Ibonlj ‘V. Fkelvjcc/it lit 

•• • 

UNDER-SHERIFF. 

• 

1. All miiiineiial ads done by the undcr- 
lh..-rid, of ili.- l.ii.'.e iiutlioiity as if done 
by tho rii'.'ii ’. iiiii.lt-lf, hiitcn v.Faggt 

\ 288 

2. If a iliituic appoints an ad to be done 

by the Ihcrin, and profciibes no parti- 
cuhir i.e'inner for the doing it that 
ni..ke.s it neceft'ary to be a perfonalad, 
it may be ^jcrfurincd by'-thc under- 
ftferift, though he be not mentioned in 
the fialulc, Kitton v. Fagg^ . 290 

3. An 
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hit maftcr docs, Rex v. Burj Pmrei, 

% 279 

LXX. TiiE Statute g. Geo. i. c. 7. 
Settlement. • 

No perfon whatever wlio fhall be taxed 
to tlk fcavenger, and ihall pay the 
.fame, lhall Ijc deemed to hr^i'e a Icttle- 
ment by reafen of paying fuch*fca- 
venger’s rates, St. Mary v. St. Lau¬ 
reate, Reading, 15, noii^ 

LXXI. T^ie Statute ii. Gco.*i. 
c. 4. 

Cirl-oiiitisn, 

In what cafes eh-clion may be made, 
though not on the chartcr-ihy, Re.t v. 
iiorporathn of iiaahury, * 34J 

LXXIl. The Statute n. Geo. t . 

* c. 18. 

Freemen of LenJsn. 

In what cafes they may dlfpofe of per- 
fovial eilate, 43j •i-'*' 

LXXlIl. 'fur St \tutc 20. GvO. 
c. ig. 

S eieunis. 

In what cafes t'le julljctt have jii'llviic* 
thn), 


LXXIV. The Statute 31.600.2, 

c. If. 


Servants. 


Jurifd'.ftion of thcjuTiccs, 68, 
LXXV. The Statute 6. Geo. 3. 


c. 25. 


• and Sehvei'i's. 

In what cafes tlie jufiiccs have juriGic- 
tion, * 


LXXVI. The Sj atute iS. Geo. 3. 

c. 00. 

Dfjenters. 

On what terms diffenters from the ch.arch 
of England may purchafe real cllatcs, 

23Z 

8 U M M O >> S. 

I. Where it was held a perfon might be 
dUfranchifed wiiliout being fummoned. 


becaufe he lived out of town, and & 
was his duty to have attended, w. 
Si'upfin, ■ 34J 

2. Ordinarily fufficient if a fummonsibe 
left at the ufual place of the iiarty*t 
abode, Reg. w. Simpfoa, 34$ 

SUPERSEDEAS. 

1. Writs that iJuc oat of S, R. enO* 
neoufly, are frequently fuperfeded be¬ 
fore tlic return, Rex v. Theed, 35# 

2. Whether zftper/edcas can ifrue after 

.execution without a Judge’s hand) 
Parker v. Lilly, tOJ 

SURRENDER; 

If copyhold lands are given by will to 
younger children, equity will compel 
ilic heir at 1.tw to furrender'to them* ' 
Cock ‘V. Gudfeli'o-w, 49;^ 


T. 

T AI L. 

1. An cdatc-t.iil refuUs from an opera- 
Uon of iaw, PFocdrigot v. IPrigbt, 37^ 

2. And is crcaifed on p'irpofe to uphold 

and prelerve the intention of the tef- 
tatcT, which would otherwife be often 
di'foatcJ, • /3, 

3. Devife to J. S ', and the heir of hU 
body. p.aiih an eilate* tail, IVoodrigbt w. 

374 * 37 S 

4. What the diiTerence between an eilate 
in tail and in fee chieily coniills in, 

374 

3. An eflatC't.T.l may be created by tin- 
plication, 'Parget v. Grant, 403 

6. Bin intails by implication are never 
allowed of,«d)at in lupport of the in- 
tenti'-'n of the teftator, and in favour 
of the heir at law, To’get v. Grantf 

ii, 

7, If lands are given to f. S. and the 

heirs males of his body, a daughter?! 
fon is not inheritable, becaufe the title 
mull be conveyed through all male^' 
Tksrnby v. Fleetwood, 4IJ 

8. Aa 
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An eftate-tail upon failure of ifl'us r£< 
verts to the donor and his heirS| 
f 7 >brn 6 j v, Fleet'weoJp 4** 

Remainder can never take place but 
upw the ceflhr of the eftate-iail, i ao. 

366.414,415 

10. If hulband and ivife be tenrints in 
fpecial tail, and the hulband only levies 
a fine and dies, and the wife enter?, 
ihe becomes tenant in tail again; 
though the entail cannot defeend, be- 
taufe the ilTuc is barred by the father’s 
fine, Thornby v. FUet-xvooJ» 412, 413 

f I. In what other cafe an eftate-tail may 
*ceafe for a ume and rife again, Tbwnhy 
•Vt Flettn»ood» 414 

IS. If cejiuy que trufi in tail fuffers a 
common recovery, or levies a fine, it 
will b&r the entail in equity. Cart- 
nuright V, CartKvri^lt, 514 

13 . Where the ifiiie in tall is not com¬ 
pellable in chancery to pcrfedl the ds- 
K&iye afliirance of his aticcilor, 469. 

476.478 

14. Entailed land was not forfeited for 

treafon before llat. 26. Hen. 8. c. 13. 
but tl'as preferved* to the children, 
^Cbernby v, Fltet‘u:ce.i, 121 

fj. Where the attainder cf a irr.ir.s in 
tail was held to work ho corjrpiioii '.f 
bloody and why I Tiitnihy FUt 

3b/ 

term'OF YEARS. 

A term will begin fometiiner; in 
before it does in law, FuiUr v, 

tmb, 

TIME. 

ffanafl be to be performed on a ccrt-iiii 
day, and no particular time appj.iriied 

, for the doing it, the law intends tiie 
laft hour of the day toV.c the time of 
performance. Parks v. Cra ^fsra, yjit 

: TITLE. 

giluidgh the defendant has no tblo, yet 
that will not avail the planuiif, except 

■ lie can make out a good one iti liim- 
^]f, Tbvrnby w. FUtt-wsoJ, 415 


TOWN-CLERK. 

An ofice for I'fe, iinlefs reftrained bf 
chart?.- or prercripiion, Peg. Cor¬ 
poration oj^ Durham, 

T R A t) E. ^ 

1. E )nJ caiuliiioiicil to foil 'w *■ r the exer¬ 
cise of a*trade, during a c«-;rtain time, 
and in a certain place, adjudged good, 

27. $5. 130 

2. But if it do not appear in the condi- 
rton of the bond to have Jjcen entered 
into upon a jufl and valuable confide- 
ration, it will be void, Mitcbel v. Rey- 

noUs, 130. 136 

3. So likewife if the breach of the con¬ 

dition does not apparently tend to the 
d.miage of the obrnyic, the reilraiot is 
Jkoid, Mitihcl -I'. Rtyticlils, 133, 133 

4. Or if it be a gcncn.l reilraint, 28. 

* 3 ^ * 3 * 

5. Yrt a perpetual reftraint in a parti- 

cnhir place may be good, 132. 135 

6. ff it be a total reftraint in a:V place# 

flir a certain time, (/-.aa, Mitchtl v. 
Ryu 4 -(s, 85, 137 

7. ’ e ,r;T,.bftvvepu a 

1 1 • • ^ 


bond a.;u ^ ; gr. i^o* 

136, Ciff. 

S. Of i> ''r/: •• ’;p.n tij i-; [-./ In-laws- 




1* - I 


o. ‘.’f r.ll:u:’.t; by c»'fee Cus- 
o ‘f. 

10. Mi"te;- of .a fidp di's in a trading 

f.'id'blsiucccfll;;- trades with 
Ins .Itiftii JUoci'Jt’d the fucccllbr 
be L'ji'lid.icd as .a trullee, and 
acc.-un!. foi t^.c piulu, witli reafbnable 
deiMi'dlon • for htbour .'.nJ /kill, Brvwn 

11, L'UPn^ • 20 

11. If the fucccfTip had lo'i his prede- 

cehbi’s inor.c/ in i;adj Ly n:i,furcune, 
and not th.oupli want of care, the 
l-Oi.* fl« i J he iMOuId not iiiivc been 

cliSigeablc, JlrotvH v, Litton, 20 

12. Yet ordin.ariIy. iu cafe a trnflee 

trades witii money in his hands with¬ 
out authorijy, tlic lofs IhaH be at hi* 
o.vti peril, though the profit mull be 
accounted fur, 2t 

13. A 
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it No certificate-maa to gain a fettle* 
ment^ unlefs he take a tenement of 
lol. /fr aHH, or execute lotne annual 
office. Rtx V, Btaucleer, /{30 

3. Held notwithdanding, thA a ccrilfi- 
cate>inan was fetfled by the defeent of 
a copyhold upon his wife, though hut 
cos. per annjt ' . ii>, 

e 

LVllI. ThB STATUTE 9. & 10. Will. 3. 

c. 15. 

, Arbitration, • 

I. Submlffioo to arbitration, to be m-.dc 
a rule of court, if the jjarties agree to . 
have it fo, Clarke v. 332 

2> Affidavit to be made by a witiiefs of 
the arbitration bond, that ftic!» agrcc- 
mdht was inferted in the co.uii'.!,.n of 
it, Clarke v. iihviik, ib. 

3. If a witnefs refufes to make the alli- 

davic, the Court*wiII compel iiim t') i', 
rather than the datutellrould be eln'c-l. 
Clarke V. Eliviikt .rij 

4. The party may at pleafurc r;fort to 

this new remedy given by the flaiuif, 
even after judgment recovered upon 
the arbitration •bond, 33 j 

LIX. The stafote it. & 12. Will,3. 

■C* • 

Papijlt, • 

1, Difablcs papids (not conforming at 

18) to take lands either by dcfceni or 
purchal'e, 89,90. 4S2 

2, far chafe inclade| diAifc, 93. 234. 

241.483. 537 

3, The ifurplus of lands devifed to be 
foW*for payment of dAts and legaciflfe, 
is a real interell within this ad, 93. 

• * 34 - 483- 53; 

4* And fo are all profits out of lar.tU'' 
ariiing from fale, as well as continuing 
proiitsi Ratcliffs -v, Roper, 96 

5. So that papifts are difablcd by this 

ad, from charging their lands with 
portions for younger children of their 
own perfuafion, ‘V. Roper, 91. 

• • 94 

Whether their lands may be devifed to 
be fold for the payment of debts owing 


to popifli credhors, Roper v. Rattlifie 

7. Whether papifts that conform at 18, 
arc capable of taking whatever lands 
were devifed to them before they came 
to that age. Hill v. Filkia, 481', iAe. 

356, £sfc. 

S. See dlfterent interpretations of the ad 
by Lord Chancellor MaCCLESFJELD 
•JxA Lord ChanceUurY^-itu^, 485. 537 

LX. The statute i. Ann,c. 8. 

, Eing and Cll‘cen, 

I. Original writs not to abate upon the 
demiic of the crown, Reg, v, Aires, 

258 

Fxlendj its n fiircfacias bronght for 
the rcpeul of a patcjii, Reg. v. Aires, 

355 

LXl. The statute 3. and 4. Ann. 
c, 9. 

Rills, or Prefr.ijfiry Notes, 

1. P'-ominbry notes p.ayablc to A. or 
o'li-.-r, iraiiskT.'ibli.: by indorfemenr. 
•V, L'A.jer, . 316 

z. The indorfer ir.ny maintain an adion, 
.a» A. might Iuv\. . ,nc before indoife. 
inctit, , 16 , 

LXII. The statute 4. and 5. Ann, 
c. 16. • 

Amendment cf the Lavs, 

1. Er.al.lcs the defendant in debt upon 

bond to plead payment, or to bring the 
money into court; but not to plead 
ten ;.T, rcicfal, t: uncere prifi. Player 
c. Ld't.y, 26 

2. Such f l its in form as would be cuted 
by vet diet, helped upon a general dc« 

munct, cAf n>. 

3. The defendant in any aflion, with 

leave of court, may ple.id fevcral plea^ 
liaiton 'V. JejJiries, 280 

4. But the Court may not give him leave 

to plead and demur, 280.- 281 

5. Whether this extends to a defendant 
in error, Utrfion v. Agticnby, 32$ 

K k 4 6. Writ 
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t. Writ rf e'rfnr (hall not abate by the 
death of one of Kite plaintirfi iit crrcr, 

a 36 

7< Bail bonds affignable on 'cr the hand 
and feal cf the flieriff, Aitionv, f 

iti9 

8 . Whether this circumllance of the hand 
tad feat makes the atlignii.ent a perfo- 
nal a& in the IhcrilF, and luch as can- 
. Vnot be performed by the under-flichiF, 
KitieH V, Fa^gy zSg. 291 

j 7 »''Wh.^er the under-fherifF, though not 
partiiSiaily mentioned, be not included 
under thole wards of the aS, “ or other 
'• ** ejjictr taking bail,* Kit ton v. Fa^j;, 

ztiii 

LXIIl. The STATUTE 4. and 5. Ann. 
c. 17. 

Sankniptj, 

I. Dilchafges b.inkriipts, nnon tln’ir 
confqfjning thanifelvcs to the ilitat.s 
in that caie provided, from all delfts 
owing at the time o< baiikruptcv, 
titles V. Williams t too 

a. Pebts contra^'led by the wife 
felut dilcharged by the b-u krupscy of 
the hulband, MiUsv. ICiliinrns, i6u, 

3. But an executor or adniinidr<:t'„r -s 
not difeharged from the di.bts he 

as executor^ See. Maes v. I 1 ’.ilta.',ist 

i6i. 245 

4 . Bankrupts obliged to make a difeo- 

ve'ry of their eliaies upon oath, under 
the pain ot felony, 164. 


LXIV* The statute 5. Ann. c. 14. 

Ft $fervaticn of, the (ja/ne, 

I, A perfon authoris'd ^ a lord of a 
manor to kill game for his ufe, a iiua- 
^ lification within this iUiute, Keg. v. 
Matbevis, 

a. The offence in this llattitc is tlie 
keeping of dogs, engines, A;c. 27 

But one five pounds can be forfvlrcd 
sn the fame name. 


LXV. The statute 7. Aon. c. li. 

*' Ambnfaibrs. 

I. Declares the proccedinss againft the 
Mujcovne Jmhojfu'or upon an arreft 
fur dtbt null and ttoid, J 

z. Settles the privileges of'Am^alTadurs 
in refpe^tSi of debt, • *. . ^ib, 

LXVI. The statute 8. Ann. c. 18. 
Afixe of Bread, 

« 

1. cWhether a juilice of peace may pro¬ 
ceed upun default, Reg V. Cr««, zij 

2. Whether the three days allowed for 
information ought to be computed in- 
clulivcly or exclufively, Rtg.v.Green, 

. ziz .• 

3. A convifiion upoi;this ftatnteqnaflied 
^ for wji r of ccrirfiiiiy in the charge, 

‘ Rex V. Jii t Ij- 

4. Arn)ihcr cotiviaioy qM:ill:cd byreafon* 
the evidenep ivs iv..: ucherwife fet 
foith tli.:ii that witiicfs was fworu 
tit >je>::uie fra), foru.:::^ Reg. <i>. Green, 

, 

LXVll. The ui atute 9. Ann. c. 20. 

* f 9 

1. Cperdi the piocccdings upon man* 
e,\,; lyit d.K’s not give any new * 

in ct'fcs ^fhcrc nvjie would 
lie 1 » iut.', R>g.v J-leaihc'jie, 54 

2. The returns to t/.a//damus’s to be kept 
to the fame llntoiefs as be'loie, Rtg, 

•u. Miijer of I'cir.j'iei, lOg 

3. A fpeci.tl pwivirion in the a£lio fecure 

men from double^vexation, 3^ 

LXVllf. The STATUTE 10. Ann. c. c. 

• * • ^ 

Bankrupts, 

1. A dcclaiatory law, bVKs v. Willionss, 

246 

2, It appears fioni this that a 

deb: ecc fium the bankrupt and ano¬ 
ther is tviihin lUt. 4.aiid 5.Aan. c. 17. 

ib, 

LXi.X. Th« statute 12. Ann. f. 1, 
c. 18. 

* Poor, 

If tb- nnfler be a certificate-man, the 
itrvdiu can gain oo ieitlement, uirtefs 

his 
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If this ftat&te be not infidrd on, chan¬ 
cery will compel the performance of 
an agreement, though noiin wiiting. 
Nab V. Nab, , 40.). 

6 . Not neceflary rjiat trufts relating to 
perfo!|al efiate Ihuuld be in writing, 

. 

XLVII. The statute 31. Car. a.c. 2. 

Habeas Corpus Ail. 

li»Perfons committed by warrant for 
treafon or telony, to be bailed, if hot, 
indided the next Term or feliioos after 
their commitment, providciVtlu-y enter 
their prayer the Ard week of the i'erm, 
or Aril day of the felfions, to be brought 
to trial, Rex v. LfanarJ, , 429 

a. Rtffolved, that (uch psrfons as Hand 
committed by rule of cuuri, .iiv nyt 
intitlcd to cl&im the benciit of this :ut. 

ib. 


XLVIII. Tuestatute I. J.ac.2.c.'.7, 
Puor. 

1. Notlfce in writinjr of coming to live 

in a paiilh, mceibiry 10 a Lulcment, 

AV. Maty v. St. Lawence, 14 

2. But payment of taxes or cxerciilng 
offices, upon the i\iiiity of the ail, 
judged equivalent to nodcc in writing. 

ih. 

XLIX.Tue STAi u 1 E t.V.'ill. & Wary, 
f. t • c, s6. 

PaplJIf. 

1. Record of the default % conviftion of 

itfelf, Va-uajer -v. Crops, 209 

2. So that in pleading a conviftion upon 
this ftatute, tin fpeciat concluiion of 
idea eonviAus eji, need net be ufed, ib. 

0 

L, The statute 2. Wi'.l. & Mary, 

f, !• C> ^ 

DiftreJJ'et* ^ 

I, Goods diftrained for rent may be fold 
after notice left of the dillrcfs with the 
caufe thereof. Potter v. PhAtney, 265, 

20b 

• • 

a. Notice to the Icffee fufficient j for the 
owoer of the goods not be known, 

2bb 


3. In what manner the notice ought to be 
pleaded, in a JuAiAcation under the 
llatuic, ib. 


LI. The statute 3. and 4. Will. Sc 
Mary, c. 10. 


Heer-p.eslcrs. 

1. Exceptions taken to a conviftion upon 
this Aatutc, Reg, v. Simpjvn, 248 

2. The convifticn may be taken either 

by the juftices of the county wiicre the 
faft is commiitcu, or of that where 
the puty is apprvhcnded, Rtg, v. 
Slf.ipjsit, 342 


3. No particular form of proceeding 

preferibL-d, 249. 378 

4. t) 'ly til :t the convifti.m be by oath of 
0 >e credible witncls, Reg. v. Shnpjon, 

57S 

1;. Agreeable to ilu* conr.'e of the com- 
n.wR lav, ib;ii iho party Ihould be 
fumnoned, ajo 

6. Whether tlio fjinmons need be a per- 

f .ra: iuninuMv^, 342, 34^ 

7. If iha party do not appear upon fuffi- 
nwt's, tlie juiiici* piay proceed to fou- 
\u’,io!i in his ablc-nve, 250. 341, 

• . 37^, bV.* 


3 . B.it a lultice'h.'s rt nower to ilfue 
h'.i warrant to cjniuc! .ae appearaned 
ti. ihc piiry, '34-. 3^1 

9. \ i\. alicr ccnviflbn, the condaklc or 
oti.c.' oi ifcr, or pr- Iccuior hi'Tife’f has 
j owtr to dciaiM t*ie oftVnd-r (in cafe he 
i't; prcietii) for fear ol ei'cape, 34^ 

10. I’or want of fuHieieiii diivrefs, the 
pit'-.i'bnit'It Ly tbi. It state is pillory 


and k vc.tr’s iiii"rifoniiierit. 


34 * 


n. judg uenc of fie juftices Anal, ib 


Lll. The sr a'i vn e 3. and 4. Will. Sc 
bfary, c. ii. 

Poor, 

I# 

1. Of the rtMfon and defign of the ftatute, 
St. Marj Rtadiug aj, St. Lawrenee^ (4, 

'5 

2. Settlement gained by executing any 

public annual oriice, 14. 

3. Or by payment of taxes, 11. 14^ 

K k 3 4. Ba| 
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4 . But pnym?nt of a fcav’cnpci'*! rarr, 
beiijg a ward rate, adjudged 110 reu!c- 
ment, * 1 + 

g. And yet executing the oIHcc of a fc:>- 
venger would have been a I'etiicmcr.r; 
/erEyRE, 15 

6. The warden of a borough intirled to 
a fetilcmcnt in the paiilh where he lives 
during thecxcrcife of his oiiice, thougli 
not ehofen by the paritb, 13, Lfe. 

7. Hiring for a year and fcrvicc acccr- 

dingly\iake a i'cttlemcnt, 15 

8> And though a perfon hired for a yoar 
ihoold not ferve out the wh Ic time; 
yet if he has ferved as long bi-ibre luch 
Airing as to make up a year’s fervice 
in the whole, it has been adjudged 
iiifficient to fatUfy the meaning as well 
as the words of the acl, Sou/i Sjiiru- 
bam V. Lamtrton, 390 

9. For onp that is hired for a year’s 
fervice is prefumed to be of fuhicient 
ftrength to maintain liimflf by his 
bodily labour, and confeijucntly a per* 
foB not likely to become chargeable, 
, 15.590 

Ilf. Thi statiTte 3. and 4. Will. 

& Mary, c. 1 

/'r.Tff/r., * * 

t. In debt upon bond the heir may 
plead riens per difcrni ; and if it be 
found for the plaintiff, tbe jury (liall 
then inquire of the value 0! the lands 
defeended, yefrj v. Batroiv, 18 

3. Whether the inou'lition mav be ta^en 
by any other jury bcJidv» ihut v.hi^h 
tried the caufo, 19 

3. VFhethcr a verdift tltat found the d *- 
feent of {uHicient lands to dii'ci.arge 
the debt, (hould be deem.d equr. al.iit 
to an inqaifition, - d. 

4^ Or whether the vcrdftl was void lor 
uncertainty, becaufe it did lUJt appear 
‘ whether the jury meant the legal or 
. the equitable debt, lif, /•) 

ff. The end defigr.ed by th- aft wa-. to 
'. help (he cicditor in cafe of aiic.'i itii n, 

► . . *9 

tnd alfo the heir, by enabling h'tn 'o 
ritttt pir f/ijant witiiout tliC i'fk 


of becoming liable to the payment of 
the^^helc debt, in cafe ever fo little 
WAS found to defeend, 19 

LIV. The* sT^TVTE 5. and 6^ Will* 

& lMaiy,*c. It. 

' t 

Ct'r/iorari, 

• ». • 

1. D>'flgncd to difcountenance the re« 
inov-ng of mils by certiorari, Reg. v. 

Plu/'eet/, ig4 

2. If an indiftment be removed by rsf- 
timari from the feflions into R. R. the 
profecutor ihall have cods upon the 
convi£lio*h of the defendant, 193 

3. Notwithfl.iiuling which, the profecutor 

lliall be allowed to be an evidence; 
bccaufe otherwife the removing of fuiti 
would be cr.couragf'U, and the inte*htion 
\>f the ait defeated, , 194 

LV. The statute 5. and 6. Will. & 
Maty, c. 2. 

Coaches. 

Ufual with the comniiOioners of hackney 
coaches to conviit upon this aA without 
appearance, after a fummons, Reg. •u, 
Siapfon, 344 

LVI. Thb statute 8. and 9. Will. 3. 
. C- 37- 

Gaolers. 

1. Gives an ailioii of cfcape againft the 
marihal of the king’s bench, or the 
warden of Uie Fleet, if they or their 
deputies re/lifc tp produce a prifoner 
after a day’s notice. Parks v» Grants^ 

^ 394 

2. If rn particular time of day be fpeci* 
f;r(i in the i.otice, the pnfoner need not 
be produced till the dole of the even* 
ing, VarhsvA'.raviford, 39^*397 

3. Infertorofilcers of theprifon not coilt* 
prchesjj^ivi under the word deputy, ih, 

LVII. TH£sl'ATUTX9.£ndio.WiU.3* 

C. 11. 

, Poors • 

I. Realbn of making the a^. Rut ^ 

jUta..(i£cr, 430,431 

». No 
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3. An under-flieriff, though not niitned, 
is included in reveral a£Is of 
mentt b/ virtue of ms odicc, Kircn 
Faggt ^ 2S9 

U N I V E R S I T I E S. 

1. Vice-chancelinr of C- *. hriJge may 

claim conufancc of ihc pRas wpc-re 
any members of ihe univcrlity are de¬ 
fendants, by virtue of a charter granted 
by queen Eiixabetbt Cajl cf Vni verjity 
of Cumbr 'tj^et >26 

2. This charter, being confirmed by aft 

of parliament, gives power to proceed 
/ecunJum h^ern et conJ'uctMi:item umvt'r~ 
Jfttitij, ibid, 

3. Claim of corufa.'ce too hte after im- 

p;fllance, notv.tthlKinditig the excluiive 
wonij t>f the cKai ter, Caji: rf Uid’vcr^ly 
of Ci,)t,orid^(, 12;^, 130 

USE, OR U S E S. 

t. Wh'Te a coveiinnt to (land felfed to 
tltc uies declared in marriage articles, 
was decreed to be ;io conveyance, 
y hf'-tc/*‘i’. i'y-i fcW, 436, fjJr, 

?. In cafe of a conveyance by way of 
ulc upon condition 11 the payment of 
fuch a film at fuch a day, the imir may 
pay the money if tlie ancelVoi»dle be¬ 
fore llic day, Miirks <v. Murks^ 421. 

424 

USURY. 

Where an ufurious coutraft v/as held good 
in favour of an innoeeqj perfon, Turton 
•u, Biajan, » 449 


w. 

WARRANT.* 

1, Commitment by rule of^court, no 
foinmiiment oy w.iitant within thei^a- 

eer^uj aft, Ee.r v. Leonard^ 429 

2. The fpfcies of trcafoi^ need not be 
expreffed in t!ie warrant, becaufe pro- 
cefs the fame in one foil of treafon as 
in another, Har vty of Caihb's Loft, 334 


WARRANTY. 

1. A collateral warranty was one AT the 
harthed and moil cruel points of th^ 
common law, Bath v.BLnvin, 3, 4 

2. Warranty, in the nature of it, import* 
as well warranty of the property as 
poiTeiTion, Ilacket v, Gle-ver, 143 

3. Covenant may be brought Upon it. 
without fliewing any eviftion, 14 * 

WILLS. , 

1 .^Nuncupative wills to be put in Writing., 
within fix days after their makings ' 
Nab V. Nab, 403 

2. Before the ilatutc of Frauds, not ne-* 
ccliiiry for a will to be under the hand 
of the teilator; fufficient .by ftat. 32* 
Hen. 8. if reduced to writing by his 
direftion, Coventry v. Ceventty, 4691. 

3. The fame will is often proyed in both 

courta, vi-z. temporal and fpirituaL 

Siiv:i -v. Jilt by, 38$ 

4. Eecaufe proof in the one court eda«v 

blilhes it for lands, tiie other fur’chat-' 
tei$ only, WA' 

5. In the interpretation of wills, tlA in¬ 

tention of the teitator ought to be fop- 
porsed as much a:* pofiible. Gore vi! 
Gere, • 502. 5a j: 

6. And Judges have L‘'*en commended 

for being ajiuti in finding out ways to 
do fo confident witli tfie rules of law. 
Gore -v. Gere, 50* 

y. Great latitude of confiruftion to be 
allowed in the words of a will, Maris ' 
V. Marks, 42O. 523. 

8. Bccaufe the law rujppoftis it to be 

made when a man is imps eesfUis, 
Marks <v. Marks, 422, 433 

9. If the intention of the teflator be. 

plain, an ^atc in fee or in tail Ihall 
pafs by fu^ words in a will asVould 
not have been fufiicient to have con-; 
veyed tho(e eftates by deed. Lard Sey 
and Sele's Cafs, 41 $ 

so. See alfo S^ 3 '‘ 

II. If a will refers to any writing, it i#;; 
as well as if the wriiing was inferuid.. 
verbatim, Lord Lanfdovene^s Cafe, 99^ 

12. Hour: 
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How far parol proof oiay be admitted 
to explain a will, 99, 100 

.13. pne adds a codicil to his will with 
thefe words, I do hereby revoke that 
** part of my will wherein 1 make A, 
/* arfd C. three uf my trullees 
decreed, that no part of the will was 
revoked, but barely the names of thofe 
jthree trullees, AteberUy v, Vtrmm^ c zo, 
•. ^c. 

14. inhere a will cancelled upon a falfe 

• /uppofition, w'as fet up again in equity, 

; XJawrX/ry w. Coventry^ « 4,67 

. le. The doSrine of thc^repjtblication of 

• • ■ will*, 96, lAc, 

is. ’ne ipaking a codicil, quatenus a co> 
»" dicili will not amount to a new pub- 
' jKhation, *Lerd Lan/downe's Cafe, 9^ 

■; 17, Nor the inferting a new legacy, or 
■■ another executor j and this%efore the 
• '.iftatH.e of Frauds, 97 

.'tf* .Whether a parol declantlon would 
ahnount to a new publicatiou b.*f'>re 
>-;j'jdiat ftatutc ? 98 

JSb' Whether the fame forms be not j'.e- 
' c^aty now, lince that ftatutc, to tlic 
r tj^ubliftiing of a will, ns to the tii ft 
making? ' tb. 

V^. A will flood revoke^ as to tlie real, 

'’^ bot not the perfonal chate ; \^hen the 
ceftator (having faid the Jay before 
he dcligned to reputililh his v/ill) 
brings his will in one hand and a co* 
dicil in the other, and fays, " This is 
** my will, and this I doftgn as a co- 
i *• diqil to my willand then the co- 
: dicil was duly executed according to 
the ftatute of Frauds and Perjuries; 
whether this amounts to a rcpublica- 
~tion, the will itfclf being neither read 
‘ nOf executed as the ftatutc requires? 

96, ife, 

witness'es. 

Is a principle of the common law, 
t evidence (hall be given by per- 
9 difxatert&cd, Xeg,'v, Ma/eot, Kjj 

Yet in fome criminal cafes interefted 
V perfons are allowed to be witneftes by 
mfbn of ncccflity, Xe^, v. Mu/eot, 

193,194 


3. They who produce a witnefs may ejr* 

amine him in chief only ; but the party 
againft whom he is produced, may ex* 
amine hipi upon a weir d/re, whether 
he be concerned in^intereft, Ca/eeftbt 
Corporation of Bewdley, ^ 151 

4. But in cafe other evidence be offc|^edl 
to prove him interefted,'then the wot- 
nefs himfcif (hall not be examined 
upon a voir dire, Reg. v. Mifcet, 193 

5. ^0 one (hall be allowed to give evi- 
aer.ee about any matter <11 favour .of 
the hundred to which he belof r, • ^ 


V. Ilornfey, 


6 . The fame, though he *• 

• at 

prefent as to pay no t..' 

aay 

hope toljccon/.- ri-* 

ib, ' 

7. Though a wit.-. 1 *• • 

*ttcly 

'coi cerm.'d in i;.f c- , 

lb, yet 

if he be anv « m’ 

i ’ the 

qu -iliun upcii wb'clitj.: 

Icpfnds, * 

it is a tu'.a ;• >u obi-.M . 

r) t.ih e'.i- 

dt nee, f.i'iv.sv. Syn.-jnis, 

292 


8. As wli.-re itii aftion is Drought by a 

commoner, for 's ri lit ot common- 
ing, no perlbii that a ilglit of 

common upet the ftiinc tide may be 
allowed for - ftitnefs, ib. 

9. So when an aflion was brought againft 

A. friv a qua: litv of (lockings, and A. 
plended, that it was not he but B, wlio 
bought ilicm, ami fenr them to France 
in the way of trade, B. was not per¬ 
mitted to (wear himfelf to be the buyer, 
becaufo upon that queftion depended 
the right to^he profit which had been 
made of the ftockings, Reeves v. Sy.. 
liionds, 292 

10. A witnefk Htsing brought to eftablifh 

a charter,his evidence was objefled to 
by rcafon of his beingva mortgagee 
under the corporation, as was inferred 
from an anfwer of his to a bil| in chan* 
eery ;* but this anfwer being ambigu¬ 
ous, thq^Court was of opinion he ftiould 
lie admitted to e.^plainfitis anfwer, Reg, 
V, Be-ixdfey, 151 

I r. llie evidence of bawds is rejeiled in 
all cafes by the fpi ritual cyiurc, as in¬ 
famous perions, Savtl v. Kirby, 385 

12. Whoever fubferibes his name as a 
witnefs to any thing, does thereby un¬ 
dertake 


4 
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Sertabe to give evidence tvhen it 
Iball be ivanted, and if he refnfes, the 
Court will compel faim to it, Ciart -v. 
‘ £lmci, 113 

WORDS ACTIOlSiABLE AT LAW, 
' a OR. NOT. 

|. Aflions for;iv«rds of no great anti¬ 
quity, Uarri/on v, ihornberougbp 197 

Z» Precedents in this bind of adlions, not 
of the fame authority a.s in other ac- 
* tions, becau|e words alter their fign^ 
lication, 

3. Thefe aftions were at firft fo far dif- 
countenanced, as that whenever the 
words were capable of two con(lrnc» 
tions, the Couit always togk them 
jenju.^ ^ ib. 

But the rub; •that notv prevails Is t^ 
take r’lcm in^Ke moil natural frnfc, 
• and ai theymuH huve been onierftood 
by thj pet Ion: u witoui they were 
fpikcn, 19S 

Tho rcafon of this dllFcrcnt praftice 
, now and formfrly, 197, tgS 

fs. No aflion lies for fiirh fort of words 
as ** whore,” “ bawd,” i’.c, Sa-vil v, 

Kirby. . .385 

•7. Words that hurt the credit of tradd- 
mcn are adtiunable, Arne v. ’Joiuifton, 

,Ji I 

You are a foldier, I faw you in your 
*• red coat doing duty, your word is 
** not to be taken,” fpoken of an up- 
holllcrer, held actionable ; beesufe im* 
plying ade/igni todefraud^is creditors, 
by reafon that a foldier ira privileged 
prrfon, ' ' ib. 

p, *« Twjp dyers arc gone|Off, and, for 
•• aught 1 know, At. will do fo too 
** within this^ime twelvemonth,” ac¬ 
tionable, Harri/on v. Tbornborough, 
' 196, &c. 

10. Where an aflion w.is brought fOr 

thefe words,^broken,” “ run away, 
*• and will n^r return again,” and 
the Court divided, igf 

11. H. got a witnefs to forfwear him- 
. *' felf in fu^l) a caofe; you or he hired 

•* one B, to forfwear hiinfdlf,” action¬ 
able, even if JS. did not forfwear him- 

folf, 196* 


12. If one fay A. or B. did, Ac.-” ^ 
ther A. or B. may bring an.a^od^ 
with an averment that neither of tAeiA 
did, &c. . 19I 

WORDS SUABLE IN THE ^PIRL 

TUAL COURT, OR NOT. 

1. ** You are a whore,” or ** You are 9 
** bawd,” are words puniftable in the 
fpiritual court, Sav/I Kirhy^ 

2. But “ You keep a bawdy houfe,” not 

fuable there, becaufe puniChablesby in* 
diClment, siL' 

t * 

WORDS INDICTABLE, OR NOT/ 

f. Words not indictable, nnlefs they havg 
a direct and immediate tendency {and 
not by conftruCtion or impliiTation)' eg 
a breach of the peace, Be^, v. Ltn^ 
ley cited, 

2. Calling a juHicc of peace (in hisab*' 
fence) “ als, fool, and coxcomb, fof,- 

making fucli a warrant,” held ndi^ 
indictable, Reg. m.lt'rigbi/en owed, iii 

3. S.iying of a juftice of peace, ** that- 
“ be would judge in any caufe brqs^A^' 
** before him according to his a|%- 

tion,” held not indictable, Reg. 

Soli^ cjtcd, 

4. Saying of a jufficc of peace,« He dtf.-• 
" lerves to be hanged for making fueh ' 
«* a numfcull order,” held not 

able, Reg. v. Lyeajfell, * 

5. Laying his band upon his fword, and'/' 

faying, “ If it Was not affize-time, JC " 
" would not take fuch language from 
« you,” held no affault, TnberviUt 
Sa<,age. cited, . 

6. Ore was^ indiCted for faying to jufticet'. v 
at their feifions, when brought before ' 
them by warrant, « This is 00 ju^di - 
” of peace’s bufinefs, you fliall nqt ty*5i! 
•• this raatfti* have a care wkalytm'<'; 
** do, I have blood in me : if I had • 
** you in another place!” 

atrefled', becaufe the words were 
indictable, as not'carrying with tj|^.rl 
any iieceflary intendment of a chaij-if/- 
lenge or intent to break the peace, 
pecially when fpoken byawheelwrigjif, s 
Reg. V. Nuiif 186 , 4 

7« Whero • 
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ff 'Where theft wftrdt, ** Yoa lie, end I 
** will na^nuin H with my life,” writ* 
fen in a, letter to a lord, were held 
finable in the Star>cbaa)bcr, f^trdDar. 
eipi’r cited, , 187 

• WRITS. 

I. Jodwid writs, what, Heg, Aim, 

a. Defedls in form may abate ^rigina^ 
bnt not jndicial writs, ShuUkviottb v. 
iPat¥rJiM, 270 

5* If judicial writs iflfue out that are not 
warranted by the record, tliey muft be 
* quaihed, tVedAal v, Joear, 30fi 

4. Death of the plaintiff abates the writ 
or fiiit. Rig. V. Jim, 258 

gk Bjr the common law, no difference in 
fhM tcfpcA between the km and the 
fobjefi, $6, 

\ Bot*by the ffatnte 1. Ann. c. 8. no 
* Oriainai writ will abate upon the de- 
I aiftof the crown, ti . 

Formerly a writ of error wtuld have 

^ abated b^ the death of one of the 

jl^l^inttffs m error, Uerfon <v. Aghonhy^ 

\ * • 3 -^ 

Bot fiuce ftat. 4. & $. Ann. the law is 
''' adjudgeo to be othtrwife, ^ ^ t&. 

Writ of error muff be directed to the 
Chief j office by his natural name, and 
not by his name of oftce ; and the rea- 
fim why, ihatoav* Crew, ahj, 284 


10. Writ of fif-ror tUreded to “ Tipm, 
*• FUmmiag, Catttal* Jvfiu* 

* c<r«,” quaflieo, becaule mam a«ftr 
tenend, affignat* omitted, «. 

Godjukjt cited, agi^ 

ri. Exception takan to a wilt of error 
for calling the writ yaW pilrmiuat by 
the name of quart VoftAit, over-ruled ; 
■becaule though this natoie (quart im- 
ftdtt) had never been ofed before in 
writs of error, jret the intlhke having 
long prevailed in jodicial wr ti and 
* ads or parliament, it wfs become a le¬ 
gal name, Rexv. Bifliop of Mtatb, 301;* 


12. Excepuon taken to the writ in an 
appeal of niu'der, that t ip / '* in the 
woid np/f/Zu/l' W13 'uioed up, 
drittgtM n,. Charlton, , 86 

^3. In an adtun of deba, if two ftms he 
demanded bv the wrk when only cnp 
IS due, whether a releaie may be eiv 
tered for th it which it not due wi hoot 
faliitying the writ f H'tadal v, 'Jocer, 

305 

14. 'Where the variance between the writ 

and the declaration is incu*aLk. anfi 
where not, 0;. yy, aio 

15, Where a mandamus to re (lore a man 

to his office is called*a writ of lellita- 
tion, Reg. v. Corporatton of Buehurr* 
ham, ‘ xfj 

16- Whether his eledion to the office bj^ 
an clTentul part of furh a writ f Rt^ 
V. Corporation of Bucktnghum, 174. lyfi 
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